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TO OUR READERS. 

j1$ W€ haoe been put to very amnderhhU expense 
in geiting^ our digest of English Cases, {for 
Vfhieh we make no extra charge) toe trust that 
tnir country subscribers U)iUfoiu>ardto usthiir 
subscriptions without delay. 



THE PLEA OF INSANITY IN 
CRIMINAL CASES. 

ARTICLE I. 

The public seem at length persuaded 
that the law, which at present regulates 
the treatment of persons partially derang- 
ed, requires considerable amendment, 
and that, in order to protect society 
against their violence, it is absolutely 
necessary that something should be done ; 
so far all parties are unanimous; but 
here, we fear, their unanimity ends. 
The moment^ the question i8J>ut, ''what 
shall be done ?" a thousand different voices 
suf^gest a thousand different schemes. 
Some boldly require that madmen of eve- 
ry description shall henceforth be deem- 
ed responsible for their actions, and in 
the event of their committing any deed 
of violence, shall be destroyed from off 
the face of the earth like mad dogs. 
These are the blood-thirsty legislators a 
considerable class, whose feelings bear a 
somewhat dangerous affinity to those of 
the homicidal maniac. Others, whom 
we may denominate the timid legislators, 
anxiously propose that all persons who 
betray the slightest symptom of mental 
derangement, should at once be incarce- 
rated, but the blood-thirsty class oppose 
this proposition and with reason demand, 
<^ who then can be safe ?" A third class, 
the philosophic pupils of the material 
school, contend, if we understand the 
argument, that all criminals are alike in- 
s«Liie, and as such should be treated ; that 
^< the operation of the feelings and pas- 



sions depe&i^s'irpon the physical system ;" 
thai we wh biK)gd, when a person has 
committed or«.a\tempted to comD(iit a 
crime, to receiver tKa!t fact as sufficient 
evidence that his*Qrahi is in an unsound 
stHte ;" and that consequently, '^ the in- 
fliction of punishment, in aoy. case what- 
ever, is wholly inconsisteWjuifjlh all ideas 
of justice !"• *••**•!/ 

Amid these conflicting opidions^^vhich 
at least serve to shew that ther 'qye^ljon 
is one of very great difficulty, W^V<fan 
scarcely venture to hope that any amend**' 
ment we propose, should receive the 'de- 
cisive assent of all parties ; still, as the 
subject is no less important than difficult, 
we will not be deterred by the mere 
dread of failure, from suggesting some 
hints which may possibly be adopted 
and improved by abler men. 

At the very threshold of this inquiry, 
it if highly important that we should en- 
tertain clear views respecting the distinc- 
tion which exists between sin and crime. 
Sin is an offence against the law of God 
and nature, and regards the moral guilt 
of the offender ; but inasmuch as its de- 
gree can be justly estimated by that Be- 
ing alone, to whom the secrets of all 
hearts are laid bare, punishment, as re- 
tribution, ^' is the Lord's." Crime is an 
offence against the laws' of man and re- 
lates to the injury which its commission 
does to society; and man possesses the 
right to punish solely from the necessity 
of protecting the public. The main ob- 
ject of human punishment, is by inflict- 
ing pain to inspire fear, and thus to deter 
others from the commission of similar of- 
fences. *^ Ut potna ad paucosy metus ad 
omnesj ptirt^enio/." Archbishop Whately 
in his thoughts on Secondary Punishment, 
has expressed these views in clear and 
forcible language. "I am inclined to 
think that in this" (the punishment of 
juvenile delin<|uents,) ^'andin many other 
points, important practical errors may be 



> Samp«oD»28, 4. 
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traced to the very prevailing mistake of 
confouDding together two perfectly dis- 
tinct considerations; the moral guilt of 
an oflfender and the propriety of piinish- 
ing him for the sake of example; TMe 
theory of punishment, indeed,, vizVy that 
it is inflicted for prevention, ^nii'Viot for 
retribution, is, in the abstrHcf^>i}iderstood 
and admitted by almost' (t^^c^ry one, and 
is distinctly recognize I'ftt. our legal enact- 
ments. But, in pafti^tiJir cases, there 
are notions and .prketices inoonsistent 
with a doctrine s<5«^fiaent, which are by 
no means uncommon." Again the au- 
thor observes^ ^^!as for the circumstances 
relating to* wf^ one's responsibility in the 
sight of'G6d they can be fully known 
to biio^only. The exact amount of each 
o^e^ilpr^i moral guilt, man can neither 
sfllbejttfin with certainty ; nor if he could, 
''Wpuld have any right to pretend to visit 
wilh proper retribution. Vengeance be- 
longs not to us. We punish^ (and we 
have thus only a right to puuibh) a trans- 
gressor, not because he has transgressed, 
but, that others may, by his example, be 
deterred from disturbing society. We 
punish a *' wilful and malicious offender, 
not on account of his being morally 
more culpable than one who offends ac- 
cidentallyr but because wilful acts are 
the only ones that can be prevented by 
the fear of punishment. We punish a 
c.-Q- 'al on the same principle that we 
extinguish a conflagration to prevent its 
spreading. • * We seek to check the 
example of crime, and substitute an ex- 
ample of terror." 

Paley also in his moral philosophy, 
makes similar observations. ^^ The pro- 
per end ol human punishment, says that 
eminent writer, is not the satisfaction of 
justice but the prevention of crimes. — 
By the satisfaction of justice, I mean the 
retribution of so miicn pain for so much 
guilt, which is the dispensation we ex- 
pect at the hand of God and which we are 
accustomed to consider as the order of 
things that perfect justice dictates and 
requires. In what sense, or whether 
with truth in any sense justice may be 
said to demand the punishment of offen- 
ders I do not now inquire ; but I assert 
that this demand is not the motive or 
occasion of human punishment. What 
would it be to the magistrate, that offences 



t altogether unpunished if the impu- 
nity of the offenders were followed by 

danger or prejudice to the common- 
wealth ? The fear lest the escape of the 
criminal should encourage him, or others 
by his example, to repeat the same crime, 
or to commit different crimes, is the sole 
consideration which authorizes the inflic- 
tion of punishment by human laws." 

We have quoted these authorities and 
have dwelt upon the distinction between 
sin and crime, or in other words, between 
the objects of divine and human punish- 
ment at great length, because however 
obvious this distinction may be, it is often 
wholly, or in a great measure disregard- 
ed. Men still speak in common parlance 
of such and such criminals deserving 
death, an expression which is clearly in- 
applicable with regard to the objects of 
human laws ; and even those, who, from 
their acquirements and position might be 
expected to possess sounder views, and 
to express themselves in a more accurate 
manner, too frequently display a like 
confusion of thought when they endeav- 
our practically to supply the maxims of 
penal jurisprudence. 

To illustrate this position we need only 
refer to a few cases in which the respon- 
sibility of the prisoner has depended upon 
his state of mind. 

On the trial of Bellingham for the mur- 
der of Mr. Perceval in 1812, Sir James 
Mansfield thus laid down the law : — ^^ In 
order to support the plea of insanity, it 
must be proved by the most distinct and 
unquestionable evidence that the prisoner 
was incapable of judging between right 
and wrong. It must in fact be proved 
beyond all doubt, that at the time he com- 
mitted theatrociovs act with which hesiands 
charged he did not consider that murder 
was a crime against the laws of God and 
nature. * * So long as persons can dis- 
tinguish good from evil, they will be an- 
swerable for theirconduct," &c.* Again, 
in the case of Offord, who was tried in 
1831, for shooting a man named Chisnall, 
Lord Lindhurst told the jury that "they 
must be satisfied, before they could ac- 
quit the prisoner on the ground of insan- 
ity, that he did know when he committed 



* Collins on Lunacy, 686; Shelford on Lunatics, 
462. 
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the act, what the effect of it, if fatal, 
would be as to the crime of murder. 
The questioD was, did he know that he 
was committiDg an offence against the 
laws of God and nature ?" His Lordship 
then referred to the doctrine laid down 
by Sir James Mansfield in Beilingham^s 
case, and expressed as the reporter tells 
us his complete accordance in the obser^ 
vations of that learned Judge.* In the 
case of Bowler, who was tried in the 
same year as Bellingham, Lf^Blane, J., 
concluded his summoning up, by obserr- 
ing that the jury must determine whe- 
ther the prisoner, when he committed 
the offence was capable of distinguishing 
between riaht and wrong^ or under the 
influence of any illusion in respect of the 
person he shot, which rendered his mind 
at the moment insensible of the nature of 
the act which he was about to commit 
since in that case he would not be legally 
responsible for his conduct.f In the 
case of Lord Ferrers, who was tried by 
the Peers for the murder of his steward, 
the counsel for the prosecution contend- 
ed, that a man was answerable for his 
acts if he could discriminate between good 
and evil. On the trial of Parker, who 
was indicted for adhering to the King's 
enemies, the Attorney General argued, 
that to acquit the prisoner, the jury must 
be satisfied that he did not know '< right 
from wrong^ {I Collinson 477). And in 
the case of Martin, who was charged 
with feloniously firing the cathedral at 
York, the same test of responsibility 
was admitted on all hands to be correct, 
(Sheiford 465 ; Annual Register, vol. 71, 
p. 301.) 



ACCUMULATION FROM PROPERTY SET- 
TLED TO SEPARATE USE. 

It is well settled that where, previous 
to or during the marriage, property is 
settled either by deed or will, for the 
separate use of the wife, she will be 
entitled thereto exclusively of her • hus- 
band, and if she is not restrained from 
anticipation she may deal with it in 
equity as if she were a feme sole (Huhne 



♦ 5 C. and P. 168. 
t Collins on Lunacy, 673. 
19 How. St TrL 686. 



V. Tenant 1 B. C. 16. Jackson v. Hob- 
house^ 2 Meriv. 487 ; Tullett v. Armstrong^ 
1 Beav. 17) — ^but with respect to the 
right to the accumulation from any such 
fund, there seems a difference of opinion 
between the English courts of law and 
the equity and ecclesiastical courts, to 
which we wish to direct the attention of 
our readers. In the case of Ledgard v. Gar* 
land^ 1 Curteis, 286, the deceased previ- 
ous to her marriage, had certain property 
conveyed to trustees with a power to her 
to receive the dividends and instalments 
thereof during life, and to dispose of the 
principal fund by will, executed in the 
presence of, and attested by two witnesses. 
She died, leaving her husband surviving, 
and having duly executed her will ac- 
cording to the power appointing executors. 
The question was, whether a certain sum 
remaining at her banker's to her credit, 
(being her savings out of the trust divi- 
dends,) was to be included in the probate. 
The ground on which it was contended 
that it did not pass, was not that the de- 
ceased did not possess the power of dis- 
posing thereof, but that she had not dis- 
posed of it. Sir H. Jenner said, it was a 
question of construction not for him to de- 
termine, and that he would grant probate 
to the executors limited to the settled pro- 
perty, and all accumulations over which 
she had a disposing power, and which she 
had disposed of; and the learned Judge 
observed that this was the usual p flOst 
convenient mode, in order to give parties 
an opportunity of making their claims 
elsewhere. In the case of Molony v. 
Kennedy, (10 Sim, 254,) Sir L. Shadtoell; 
V. C, doubted, in a similar case, whether 
the husband was bound to take out admi- 
nistration, but he held that the executors 
were entitled to deduct the funeral and 
other expences. 

At law, however, a different rule pre- 
vails. In case the accumulations were 
Stolen, in an indictment for the offence, 
the property must be laid in the husband 
(2 Russ. and Ry. C. C. 491). In Came v. 
Bryer^ (7 M. and W. 183,) it was held that 
the property in wearing apparel, bought 
for herself by a wife living with her hus- 
band, out of money settled to her separate 
use before marriage, and paid to her by 
the trustees of the settlement, vests by law 
in the husband, and is liable to be taken 
in execution for his debts. 
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In a late case on this point (Tugman v. 
Hopkins, 5 Scott, N. S. 464), the facta 
were that Mrs. Tugman who had for some 
time lived apart from her husband, had, 
under her marriage settlement, an interest 
in certain property secured to her separate 
use. At her death, a sum of money was 
found locked up in a drawer in the ap- 
partments she had occupied. The de- 
fendant went to the house, and obtained 
possession of that money, acting, it is 
said, for his father, who was one of the 
executors named in Mrs Tugman's will — 
however, he received the money." " Now 
of what did the money consist" said Tin- 
dalf C. J. '^ Did it consist of accumula- 
tions of interest from the stock secured by 
the settlement ? or did it arise from other 
sources ? if the latter, the question falls to 
the ground. But assuming it to have 
consisted of savings out of the interest, 
then comes the question whether, at the 
death of Mrs. Tugman, it became the pro- 
perty of her husband, without adminis- 
tration, or of some person to whom she 
gave it by her will. It is enough to say 
here, that under the will they are not dis- 
posed of. I cannot interpret the will 
otherwise than as limited to the long an- 
nuities, and the proceeds of the sale there- 
of: the accumulations are left untouched. 
But it is said that Mrs. Tugman having 
appointed executors, the accumulations 
vest by law in them. Their power, how- 
ever, is only co-extensive with the purpose 
for which they are appointed; and it is so 
treated by the ecclesiastical court, for the 
probate granted is a limited one. The 
authorities shew that the husbad is enti- 
tled to the accumulations. In Comyn's 
Digest, (" Baron and Feme.'* E. 3.) the 
general rule is thus laid down : — All chat- 
tels personal, which the wife has in pos- 
session in her own right, are vested in her 
husband by her marriage, though he do 
not survive. So chattels personal, not in 
possession at the time of marriage, if they 
are reduced into possession during the co- 
verture (CJo. Lilt. 351 b.) So, if chattels are 
given to the wife after the coverture, the 
interest vests in the husband, though he 
has not possession of them before the death 
of his wife." This shews that any thing 
found in the possession of the wife, comes 
to the husband. It was admitted in the 
course of the argument, that the wife 
could not have maintained an action for 



this money, if taken in her lifetime, bu^ 
that the husband alone must have sued. 
Probably in equity, he would havebeen only 
a trustee : but still, the legal property would 
be in him. Carne v. Brier ^ (7 M. and W. 
183) is an a thority to this effect, it was 
there held that the property in wearing 
apparel bought for herself by a wife living 
with her husband, out of money settled to 
her separate use before marriage, and paid 
to her by the trustees of the settlement, 
vests by law in the husband, and is liable 
to be taken in execution for his debts ; and 
the case of MaXony v. Kennedy y (10 Sim. 
254) while it seems to shew that it is com- 
petent to a wife living apart from her hus- 
band, to dispose by will of accumulations 
arising from property settled to her sepa- 
rate use, also shews that in the absence 
of such disposition, the husband is without 
administration, entitled to them in his ma- 
rital right." And Coltman, J., said Ckirne 
V. Brier , seems to me to go the full length 
of deciding that where dividends are re- 
ceived from property settled to separate 
use of a married woman the money so 
received is by law vested in the husband. 
I entirely agree with that principle. In 
order to protect it, the money must remain 
in the hands of the trustees. In equity it 
seems the property is considered to be af- 
fected with a trust, but of that we can 
take no notice at law. By her will, Mrs. 
Tugman has not disposed of the money in 
question ; but I am inclined to think that, 
even if she had, still at law it must be 
taken to be the property of the husband, 
and as passing to him in his marital right, 
without administration, according to the 
case oiMalony v. Kennedy, (10 Sim. 254.) 



HISTORIC All OITTIilHBS OF THB IjAIPV. 

PART VI. 

HENRT V. 

Bmp few changes were made in the law 
in this short reign, and even these had 
principally for their object, the furtherance 
of enactments made in the reigns of Henry 
the 4th and Richard the 2nd. 

The first statute of this reign was for 
the purpose of ascertaining the quaiifica- 
tions of the electors, and persons to be 
elected. By it, it was enacted that knights 
of the shire were not eligibley unless they 
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were resident in the shire on the day of e 
date of the writ of summons ; and that the 
knights, esquires, and others, who were o 
be choosers of the knights of shires, were 
to be resident within the shire. And that 
citizens and burgesses of the cities and 
boroughs were to be resideiit, dwelling and 
free in the same. 

Several statutes were passed in this 
reign on the subject of c&ifi. By 3 Hen. 
5, St. 1, c. l,it was made felony to make, 
buy, or import coin called gaily half-pence, 
Buskins, and dodkins ; and certain penal- 
ties were inflicted on any one passing such 
eoin. By 3 Hen. 4, st. 2, c. 6, the clip- 
ping washing and filing of money was 
made treason. It was doubtful whether 
it was within the statute of treasons. 

By the stat. 3 Hen. 5 st. 2, c. 3, it was 
enacted that all Welsh people dwelling in 
the Gtueen's house, and others abiding 
near the house and elsewhere, not being 
denizens should be voided out of the realm 
by a certain day, under pain of felony. 
And by 2 Hen. 5, st. 2, c. 5, because many 
Welsh made inroads into Shropshire, 
Herefordshire, and Gloucestershire, and 
took away people by force: the justices 
of the peace were authorized to enquire, 
hear, and determine such offences, award 
process of outlawry, and certify this to 



the lords of the 



seigmones, 



where such 



plunderers harboured, who were to order 
execution to be done thereon. 

Irishmen and Irish clerk-beggars, called 
ehamber-deaeonSj were by stat. 1 Hen. 5, 
c. 8, to be voided out of the realm by a 
certain time, on pain of losing their goods, 
and being imprisoned at the King's plea- 
sure. Graduates in the schools, Serjeants 
and apprentices of the law, those who 
were inheritors of any land, religious per- 
sons, professed merchants of good fame 
and their apprentices, and such as had es- 
tates and benefices, and those with whom 
the King would dispense, were, however, 
excepted. 

The breaking of iruee and safe-conduct^ 
either by the manslaughter, robbery, or 
spoiling of any one ; and the voluntary 
receipt, abetment, procurement, concealing, 
hiding, and sustaining of such offenders, 
either by sea or land, were by stat. 2 Hen. 
5, st t, c. 6, to be adjudged high treason. 

It was provided by stat. 2 Hen. 5, st. 2, 
c. 2, that no juror should be admitted to 
pass on ipquests upon the trial of the death 



of a man, nor between party and part / in 
real pleas, nor in personal pleas, where the 
debt or damages declared for amounted to 
forty marks unless he had lands or lene-. 
ments to the yearly value of 40s. above 
all charges ; and that if he had it not, it 
was a cause for which either party might 
challenge him. 

The Stat. 1 Hea 5, c. 3, after reciting 
that persons possessed of lands or tene- 
ments suffered losses, because persons 
subtilly imagined and forged anew divers 
false deeds aud muniments, to trouble and 
charge their lands ; enacts that any one 
so injured should have recovery of his 
damages against the party making and 
publishing, who were also to make fine at 
the King's pleasure. 

Felons living in the franchises of Tyn- 
da], and Hexam might by, by 2 Hen. 5, 
St. 1, c. 5 ; and that of Ridesdale by 9 
Hen. 5, c. 2, be outlawed ; and that upon 
this being pronounced, and the process 
was returned before the justices, they were 
to certify to the ministers of those fran- 
chises, who were immediately to seize the 
lands, goods, and persons of the offenders. 
The Salaries of Curates were, by 2 
Hep. 5, stat. 2, c. 2, to be eight marks per 
annum, and that of Chaplains was fixed 
at seven marks. 

An exception was made by stat. 1 Hen. 
5, c. 7, from the statute of Richard the 2nd, 
against Frenchmen holding ecclesiastical 
benefices, in favor of prior alien conven- 
tional, and other priors having institution 
and induction, so as they were Catholic, 
and found surety not to disclose the secrets 
of the realm. 

Fees for the probate of testaments were 
settled by stat. 4 Hen. 5, c. 8. 

The Lollards being considered at this 
time as the principal disturbers of the 
peace, it was stat. 2 Hen. 5, st. 1, c. 7, 
enacted that the chancellor, treasurer, 
justices, sheriffs, mayors, and bailiffs of 
cities and towns were, on entering office 
to make oath that they would use their 
whole power and diligence to destroy all 
heresies And errors, commonly called lol- 
lardies, and assist the ordinaries and their 
commissaries as often as required by them. 
In addition to the penalties already in- 
flicted on such offenders, they were now 
to suffer forfeiture of goods and lands as 
in case of felony ; but no heretics were to 
forfeit their goods till they were dead. 
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Some amendments were made in this 
reign in the course of process and proceed- 
ing. ' It was enacted by stat. 1 Hen. 5, 
r. 5, that in every original writ of actions 
personal, appeals and indictments, in 
which the exigent shall be awarded, to 
the names of defendants "additions" 
should be made of their estate or degree or 
mystery, and of the towns or hamlets, or 
places and counties of which they were or 
be, or in which they be or were convers- 
ant, otherwise the outlawry to be void, 
and before the outlawry pronounced, the 
writ and indictment may be abated by ex- 
ception of the party. It was also pro- 
vided, that though the writ of additions 
personal were not according to the records 
and deedsj if such addition was surplus 
age, the writ should not be abated on that 
account. - The atatuies of additions, as it 
was afterwards called, removed those in- 
conveniencies that used to be occasioned 
by want of naming particularly the parties 
in a writ. 

A statute of jeofails, (so called because 
when a pleader perceives any slip in the 
form of his proceedings, he is at liberty by 
this and the other statutes of this name, 
to amend it ;) and amendment was made 
in the 9th year of this reign, c. 4, in order 
to remove some doubts which had arisen 
with regard to stat. 14 Edward 3, st. 1, c. 
6, upon this subject. By this stat. of 
Henry, it was ordained that the justices 
before whom such plea or record was 
made or depending, should have power 
and authority, as well by adjournment as 
by way of error, or otherwise, to amend 
such record and proceeding, according to 
the permission of the former statute, as 
well after jirdgment as before, so long as 
the record was before them. 

Of the y eoT'-books odhis reign, the third, 
fourth and sixth years are wanting. 



IN CHANCERY. 



Before the Hon. Reuben H. Walworth, 
Chancellor of the State of New York. 

The New York Life Insurance and 
Trust Company v. Emeline Davis 
etal. 

COSTS. — segistcr's fees. 

What items are taxable, and what dtsbarsements 
will be allowed for Regiater^g fees* for filing 



bill, and other aeryicee poiibrmed by him accord 
log to the fee bill of 1839 previous to putting in 
answer, or after it is ascertained that the suit 
will not be defended. 

This was an application for the retax* 
ation of costs in a foreclosure suit. The 
first class of charges ohjected to were dis- 
bursements for registers fees for filing the 
Bill and other services performed hy him, 
according to the fee bill of 1839, previous 
to the putting in of the answer of the in- 
fant defendants. 

J. Rhoadesj for the complainants. 

E. F. Smith, for infant defendants. 

The Chancellor. — The Act of May, 
1840, provides that when a hill of fore- 
closufe shall be taken as confessed, or 
when the answer put in shall not deny any 
material matter set forth in the hill, or the 
right of the complainant to a decree of 
foreclosure, &c. the several office'rs named 
in the act, instead of the fees for their ser* 
vices theretofore allowed shall receive for 
their services the compensation therein 
mentioned, and no other fees whatsoever 
shall be taxed or decreed against the de- 
fendant. The act, after fixing a tariff of 
solicitor's and master's fees in such cases, 
and prohibiting the allowance of counsel 
fees, then specifies four itemsjof register's 
or clerk's fees ; and declares that eveiy 
other service required of the register, as- 
sistant register and clerks in chancery, 
which are to be received for the benefit of 
the state, except so far as the act of May, 
1840, is necessarily in conflict with its 
provisions. The act of 1839, directs cer- 
tain fees to be received from or charged to 
the solicitors, for register's, or clerk's fees 
in foreclosure suits as well as others. And 
by the ninth section of the act, the regis- 
ter, assistant-register, or clerk, is bound to 
require payment in hand for all services 
rendered officially for any persons other 
than solicitors who have agents residing 
at the place where the office is located. 
(Laws of 1839, p. 361). That act also 
requires accounts to be kept, not only of 
the fees actually received, but of all fees, 
perquisites, and emoluments which the 
register, assistant-register or clerk shall 
be" entitled to demand and receive from 
any person for any service rendered by 
them in their official capacity, pursuant to 
law. And the moneys so received, thej 
are required to deposit in bank to the cre- 
dit of the state treasurer, and transmit 
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their accouoU of the fees paid and unpaid 
to the comptroller periodically. It is im- 
possible at the commencement of a fore* 
closure suit, to ascertain whether it will or 
not be defended and contested by plea, 
cuiswer or demurrer. Until after the 
defendants have answered, or the bill has 
been taken as confessed against them, the 
register, assistant-register, or clerk, is 
therefore bound to demand and receive 
from the solicitor, for the use of the state, 
the fees for services performed by them 
officially, at and after the rate prescribed 
in the fee bill of 1839. And no provision 
is made by law for refunding such fees to 
the solicitor, by the state, or for deducting 
them from the accounts rendered against 
them, in case the defendants afterwards 
suffer the foreclosure suit to be taken as 
confessed, or put in an answer which 
does not contest the complainants right to 
a decree of foreclosure. The only rational 
construction therefore, which can be put 
upon the acts of 1839 and 1840, when 
taken together, is to construe the provisions 
of the latter, so far as relates to such fees 
as only applicable to services performed by 
. the regbter, assistant-register or clerk, 
after it is ascertained that the suit will 
not be defended ; and to allow to the soli- 
citor as a necessary disbursement in the 
suit, the fees which he has been compelled 
to pay for services performed before that 
time according to the fee bill of 1839. 
The registers fee bill for filing the bill, 
sealing the subpcenas, entering order for 
absentee to appear, entering order nisi for 
the appointment of guardian ad Htenij 
copy of the order and filing three affidavits, 
and entering order that infants answer the 
bill were properly allowed as necessary 
disbursements. 

His Honor decided also that the register 
is not entitled to a fee of eight cents for. 
entering the bill ; as the allowance by the 
folio for entering any order, decree or pro- 
ceeding in the minutes was intended to 
cover proceedings which were copied into 
the registers of decrees and orders — such 
as proofs of wills, &c.~:An<l does not apply 
to the mere memorandum entered in the 
minutes of causes. Also that the register 
is not entitled to a fee for filing the draft 
of orders to be entered by him ; as such 
drafts are delivered to him to be entered 
in the minutes but are not to be considered 
as filed papers. AUo that a charge for 



filing amendment to bill is not chargeable, 
without a special affidavit showing that 
the necessity for the amendment did not 
arise from the fault or negligence of the 
complainant's sohcitor, and explaining 
why it became necessary — that no extra 
charge for serving subpoena's to appear, 
beyond the sum allowed therefore can be 
taxed as a disbursement. 

That the court may dispense with the 
necessity of serving an order niH to ap- 
point a guardian ad litem for infants, 
where the solicitor, at the time of serving 
the subpoena, also serves a notice that e 
will apply for an absolute order for that 
purpose, unless the infant shall 'have a 
guardian ad liUm appointed within twen- 
ty days after the time specified for his 
appearance. * 

That no counsel can be allowed on spe- 
cial motions in foreclosure suits where 
there is no defence. 

That the master is not entitled to an 
allowance for attending to sign summons 
on a reference to compute amount due on 
a mortgage ; nor for attending upon the 
return of summons and adjourning the 
hearing, where none of the defendants 
have appeared in the suit; unless in a 
case where it is necessary for the com- 
plainant to produce testimony as to the 
rights of non-resident defendants, or as to 
the propriety of selling the whole mort- 
gaged premises. Nor is the master enti- 
tled to an allowance for drawing and copy 
of the underwritings upon the summons ; 
as the underwriting as well as the drawing 
of the summons belong to the duties of the 
solicitor. 

That the master is entitled to a fee for 
attendance upon a reference to compute 
amount due, in addition to the specific al- 
low*ance for computation, where the de- 
fendants have appeared and are summoned 
to attend the reference, and the master ia 
required to examine and report as to the 
rights of the infants, as well as to take 
proof as to the rights of absentees. 

The sum of $34,65 directed to be de- 
ducted from the bill of costs, as taxed, and 
the Ji>alance only, directed to be paid. 
Guardian ad litem allowed $8, for his 
costs upon this application. 
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SUPREME COURT. 



Supreme court of the State of New Tork. 

Before the Hon. Samuel Nelson, C. J., 
and Judges Bronson and Cowen. 

Field t. Chasb. 

DEMUnBAGE. 

F. chartered a Ship for a voyage from BostoD to 
Havannah aiid MataDzas and ihence to a port in 
Europe, and it was stipulated that ** twenty 
running days should be allowed for discharging 
and loading at Cuba, and if more were used, 
thirty dollars per day demurrage to be paid 
by V" — the ship reached the port of Havannah 
during the Easter holidays, when, according to 
the usa^ of the place, the Custom-house was 
closed, in consequence of which the brig couid 
not be entered, nor could permission be obtained 
to unload, ^lie consignee had notice immedi- 
ately on her arrival. Held, that the twenty- 
five running daj's commenced on the arrival of 
the Brig in port, and notice to the consignee 
and that the occurrence and continuance of the 
Easter Holidays and the consequent suspension 
of business at the Custom-house, and the delay 
from those causes did not pos^ne the com- 
mencement of the running days allowed for dis- 
charging and loading. 

Error to tl>e Superior Court of the City 
of New- York. The case is sufficiently 
stated in the opinion of the Court. 

J. H. Raymond, for the plaintiflf in error. 
X M. Martin, for the defendant in error. 

By the Court ^ Cowen, J. — The action 
in the court below was by Field against 
Chase, to recover moneys advanced by the 
former in payment of the disbursements 
and port charges of the brig '^ Damascus" 
at Cuba, pursuant to his stipulation in a 
charter party. He had chartered the 
ship of the defendant, who was master 
and part owner, for a voyage from Boston 
to Havanna and Matanzas, and thence to 
a port in Europe, &c. ; " twenty-five run- 
ning days to be allowed for discharging 
and loading in Cuba; and if more are 
used, thirty dollars per day demurrage to 
be paid by said Field." The defendant 
retained for several days demurrage at 
Havanna out of the moneys advanced by 
the plaintiff as above stated j and the sole 
question is, whether the brig was delayed 
at that port under circumstances which 



rendered the plaintiff accountable. He 
was detained 34 days ; and 5 days of the 
demurrage were accounted for by the fact 
that she reached the port during the 
Easter holidays, when according to the 
usage of the place, the custom-house was 
closed. The brig, therefore, could not be 
entered, nor could permission be obtained 
to unload. The consignee had notice of 
her arrival immediately. The court be- 
low charged the jury that the 25 running 
days commenced on the arrival of the 
brig in port and notice to the consignee, 
that the occurrence and continuance of 
the Easter holydays, the consequent sus- 
pension of business at the custom-house, 
and the delay, from those causes, of the 
custom-house entry and permit, did not 
postpone the commencement of the run- 
ning days allowed for discharging and 
loading. A verdict was accordingly ren- 
dered in favor of the defendant ; and the 
plaintiff sued out a writ of error from this 
court. 

It is impossible to say, from this case, 
that it was the business of the defendant 
to see that the brig was entered at the 
custom-house. I should rather conclude 
that this was the business of the consignee. 
It is settled that this provision for running 
days as they are called, is, in effect, a po- 
sitive stipulation by the freighter that he 
will, on arriving at the port to which thej 
relate, load and unload within the time 
mentioned, and that if detained longer it 
shall be counted as his own delay. The 
legal consequence of such a construction 
is, in ordinary contracts, extremely well 
settled. If violated from any cause, even 
in consequence of inevitable accident, this 
shall not excuse the party from the pay- 
ment of damages. The contract is ex- 
press, not merely implied by law. In this 
last case he would be excused by the act 
of God or the enemies of the countiy. 
But where it is express, nothing short of 
the other party's fault will have that ef- 
fect. The decisions in respect to the sti- 
pulation in question will in general be 
found in harmony with the distinction. 

A ship being detained by the crowded 
state of the docks is one instance. (3 Chit. 
Com. Law, 428, and the books there cited 
in note 1). Being blocked up by ice in 
the Thames is another ; though a further 
detention for want of clearances in conse- 
quence of the custom-house being burnt 
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down was allowed to be an excuse on the 
ground that, to obtain the clearance was 
shown to be the business of the owner. 
Barrett v. Dalton (4 Camp 333 vid. id. 
335, note.) So if the delay be occasioned 
by the irregular act of the custom-house 
officers. {Betsey V. Qrant^iA.\^\.) So 
where the delay arises from the regular 
course of business at the Government of 
fice. (Hill V. Idle, id. 327), or even ihepro- 
^hibition of a foreign government. {Blight 
V. Page^ 3 B. and P. 295, in note.) In all 
these cases demurrage was allowed, and 
in the last, the general distinction which 
I have noticed was adverted to by Lord 
Kenyon. He cites Co. Litt. " That if a 
'< man be bound in an obligation to A. 
" conditioned to enfeof B. a stranger, and 
'^ B. refuse, the obligation is forfeited, for 
'' the obligor has taken it upon him to 
'^ make the feoffment. The reason of this 
'' he says, is clear. If a man under- 
" take what he cannot perform he shall 
" answer for it to the person with whom 
" he undertakes.*' To apply the rule to 
the principal case ; Here the plaintiff un- 
dertakes to unload and reload in 25 days 
after arriving in the port of Havanna, and 
if detained more to pay a per diem of §30. 
He sets up for excuse that business being 
suspended during the Easter holidays, he 
could not enter the brig, nor procure a 
permit to begin the work. He is bound 
to go farther, and show that the defendant 
was obliged to obtain those papers ; but 
by a failure on his part, prevented the 
plaintiff. That he has not done. The 
cases, or rather dicta, may not be entirely 
uniform ; but on the balance of authority 
there can be no doubt ; beside its entire 
accordance with principle and analogy. 
(3 Chit. Com. Law, 427-8 ; Holt on Ship. 
326, id. 332, 2nd Lon. ed. ; Randall v. 
Lynch, 2 Camp. 352 ; 12 East 179; 8. C. 
Kejt^s Com, 202,4th cd. ; Barker v. Hodg- 
son, 3 Maul and Selw. 267 ; Mc. Ctdloch's 
Com. Diet. tit. Demurrage. 

There is a difference, it seems, in respect 
to this provision of a charter party, de- 
pending on the words. Where the load- 
ing or untoading is to be within a certain 
number of days generally or so many 
working days they do not include Sundays 
or custom-house holidays ; otherwise are, 
as here, running days. (Holt on Ship. 
338-9, Lond. ed. of 1824, Cochran v. Rel- 
berg J 3 Esp. Rep. 121 ; Lowes on Chart 



Parties 131.) On the former words, the 
defendants case would indeed have been 
very questionable ; on the latter it is very 
clear. The reasoning in Duff v. Van 
Zandt 3 John, Cas. 162 is mainly relied 
on by the counsel for the plaintiff. But 
the words there were working days. 

Judgment affirmed. 



Mather v. Delafibljd. 

act for the appropriation of public 
property to the use of an alien. 

An Act for the appropriation of public property to 
the use of an iDdlvidual requires for its passage 
the concurrence of two-thirds of the Members 
elected to each house {Const. N. Y. Art. 7, §9.) 
where therefore A. M. the uncle of the plaintiff 
died seized of land without devising- same and 
all A. M.'s heirs were aliens including the 
Plaintiff, but the plaintiff claimed to be entitled 
to such land by virtue of an Act passed 24th 
April 1840 in these words, ** M. an alien, is here- 
by authorized to take and hold in fee simple the 
real estate devised to him by A. M.deceased* 
late of New York, or of which the said A. M. 
deceased was seized at the time of his death ; and 
to bell, dispose of and convey the same in the 
same manoer as a citizen of the United States 
can do, and all right title and interest of the peo- 
ple of the State of New York in and to the 
lands is hereby released*' — but it did not appear 
that such act had been passed by the assent of 
two-thirds of the Members elected to the House. 
Held (affirming the judgment of the Superior 
Court) that such act did not operate to vest in 
or confer on the plaintiff any title or estate in 
the land in question. 

Error to the Superior Court of the City 
of New York, where the plaintiff in error 
sued the defendant in error in ejectment. 
Andrew Mather, the plaintiff 's uncle, died 
seized of the land in question in 1826, 
without devising the same, having ac- 
quired title thereto after the making of bis 
will in 1816. All of Andrew Mather's 
heirs, including the plaintiff, were 
aliens; but the plaintiff claimed that 
he was nevertheless entitled to recover in 
virtue of the act of April 24th 1840. 
(Sess. Laws of 1840, p. 1 17). The Plain- 
tiflPs Counsel read in evidence a copy of 
the act in these words: "Andrew 
Mather an alien, is hereby authorized to 
take and hold in fee simple the real estate 
devised to him by Andrew Mather de- 
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ceased, late of the City of New York, or 
of which the said Andrew Mather de- 
ceased was Seized, at the time of his 
death ; and to lease, sell, dispose of and 
convey the same in the same manner as a 
citizen of the United States may or can 
do, and all the right, title and interest of 
the people of the State of New York, in 
and to such lands is hereby released. 
§ 2. This act shall take place immediate- 
ly." The certificate of exemplification 
annexed to the copy was as follows: 
" State of New York, Secretary's Office, 
1 have compared the preceding with an 
original act of the Legislature of this 
State on file in this office, and do certify 
that the same is a correct transcript there- 
from, and of the whole of said original. 
Given under my hand and seal of office, 
&c. John C. Spencer, Secretary of State." 
An emplified copy of the same act, with 
certain endorsement thereon, was also 
read in evidence by the defendant's coun- 
sel. The endorsements were in these 
words: " State of New York. In Senate. 
March 9, 1840. This bill having been 
read the third time, resolved that the 
bill do pass. By order of the Senate, 
F. A. Tallmadge, President pro tem." 
" State pf New York. In assembly. 
April 23, 1810. This bill having been 
read the third time, resolved that the 
bill do pass. By order of the Assembly, 
Greo. W. Patterson, Speaker. Approved 
this 24th day of April, 1842. William 
H. Seward." "State of New York, 
Secretary's office. This act having been 
approved and signed by the Governor, on 
the 24th day of April, 1840, I do hereby 
certify that the same became a law on 
that day. John C. Spencer, Secretary of 
State." 

The court below charged the jury, that 
the act of 1840 did not operate to vest in 
or confer on the plaintiff any title to or 
estate in the premises in question, for the 
reason that it was not proved to have 
been passed by a two-third's vote; and for 
the additional reason that the act did not 
profess to release or convey the title of the 
estate to any other land than such as had 
been devised to the plaintiff by Andrew 
Mather deceased. The plaintiff's counsel 
excepted. The jury rendered a verdict in 
favor of the defendant, and after judgment, 
the plaintiff sued out a writ of error. 

T. W, Tucker J for the plaintiff in error. 



C. O* Conor^ for the defendant in error. 
By the Court, Cowen, J. — It is admitted 
that the plaintiff, being ati alien, took bo 
interest as heir of Andrew Mather de- 
ceased. His other heirs being aliens also, 
the interest in the premises in question 
passed to the State. The right of the 
plaintiff, then, if any, depends upon the 
statute of April 24th, 1840, which he 
claims released to him the real estate of 
which Andrew Mather was seized at the 
time of his death. I entertain no doubt 
that such was the intent of the legislature ; 
nor that they have used words sufficiently 
indicating such intent. The act, how- 
ever, is a private one, and purports to be 
an appropriation of the public property to 
the use of an individual — a private pur- 
pose within the meaning of the constitu- 
tion — and therefore, requiring for its pass- 
age the concurrence of two thirds of the 
members elected to each house. ( Consi. 
of N. Y. Art. 7, ^ 9.) The certificate of 
authentication by the Secretary of State 
did not show such a concurrence. Per- 
haps it is rather inferable from the certifi- 
cate produced by the defendant that there 
is nothing in the Secretary's office by 
which the passage of the act as a two- 
third bill can be known. Whatever might 
be urged in favor of presuming the act to 
have been passed by the requisite majority, 
if a public statute, it is clear that being 
private, we ought not to give it effect un- 
til the plaintiff shows, affirmatively, the 
constitutional vote. We think the only 
mode of doing so, is by proof of there being 
on file in the Secretary's office, the certifi- 
cates of authentication required by the 1 
R. S. 143, § 3, 2nd ed. This enacts that 
no bill shall be deemed to have been pass- 
ed by the assent of two-thirds of the mem- 
bers elected to each house, unless so certi- 
fied by the presiding officer of each house. 
The llth section which follows, was not 
intended as a qualification of the 3d section. 
1 cannot intend that there was a sale of 
the land by the State to the plaintiff. No 
consideration is expressed in the statute, 
and the transfer was evidently gratuitous. 
These propositions were divided into 
points and considerably disctissed at the 
bar ; but they may all be said rather to 
strike the mind as obvious, on the bare 
mention of them, than to call for an ex- 
tended argument in their support. 

Judgment affirmed. 
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Sackett v. Andross. 

A plea of nil debet to an action of debt on the 
judgment of a domestic court of record is bad. 
If the defendant mean to deny the existence of 
the judgment, he should plead nul tiel record. 

In pleading a bankrupt dischart^e, a freneral aver- 
ment that the court by which it was granted had 
jurisdiction, will not answer ; the facts necessa- 
ry to confer jurisdiction must be set forth. 

"Where the plea alleged, among other things, that 
the defendant presented a petition for his dis- 
charge. &c , signed by him, ** and duly verified 
by such affidaviu, schedules and other necessary 
and proper papers as are required by the bank- 
rupt act ;*' Held, not sufficient to show that the 
proceedings were reguUrly commenced, but 
that the plea should have stated what papers in 
particular were presented. 

The plea should be so framed as to show that the 
discharge was granted by t\it court; not by a 
jtuige. 

To a declaration on a judgment the defendant 
pleaded a bankrupt discharge obtained on his 
own voluntary application, but omitted to aver 
that the debt due tbe ^\9\i\i\S udos proveable unr- 
derihebankrupi act; Held, that the plea was 
therefore bad. 

Such plea is bad,'*rooreover, if it omit to ayer that 
the plaintiff's debt was fiot erealed in eonse- 
guenee of the defalcaiion of the defentant as a 
pubtie officer, or white acting in a fiduciary ea- 
paeiiy. 

Tbe volttoUry branch of the act of congress re- 
lating to bankruptcy, passed August 19 Ji, 1841, 
is authorized by the constitution, and there- 
fore valid. 
BnoxsofT, J. dissented, holding the voluntary 
branch of the act unconstitutional for the follow- 
ing reasons, viz. 1. It is not confined to tradcre, 
but extends to all classes of debtor? ; 2. It places 
the whole power in the hands of < he debtor, 
without giving any means of coercion to the cre- 
ditor; 8. It discharges the debt without the 
coDJent of the creditor in any form, and so vio- 
lates the obligation of the contract; 4. If it re- 
troactsso as to discharge debts contracted before 
its passage, then it not only violates contracts, 
but goes entirely beyond the scope of the bank- 
rupt power: It its not a taw, but a aenienee or 
judgment against creditors ; and congress has 
no judicial power over the subject. 

The voluntary branch of the act applies as well to 
debts created before as after its passage. Per 
Curiam; aBRoNSoN, J. dissenting. 

Debt upon a judgment for $620,07 re- 
covered by the plaintiff against the de- 
fendant in the superior court of the city of 
New York, August term, 1841, in an ac- 
tion upon promises. Plea, 1. Nil debet; 
2. Actio non &c., " because the said de- 
fendant says, that the aforesaid judgment 
in the said declaration mentioned, and be- 
fore the commencement of this suit, that 
is to say, on the 5th day of February, 
1842, at tbe city and county of New 



York, and within the southern district of 
N. Y., and within the jurisdiction of the 
said United States court for the southern 
district of N Y-, and at the same time 
being a bankrupt within the true intent 
and meaning of ' An act to establish a 
true and uniform system of bankruptcy 
throughout the United States,' passed 
August 19th, 1841, presented a petition to 
the district court of theU. S. for the south- 
ern district of N. Y., signed by the said 
defendant, and duly verified by such affi- 
davits, schedules and other necessary and 
proper papers, praying, among other thingfl| 
that the said defendant might be entitled 
to the benefit of the act aforesaid, and be 
discharged from all his debts, as are re- 
quired by the provisions of the said act of 
congress passed the 19th August, 1841 ; 
and that in pursuance of said act such 
proceedings were thereupon Jiad, that on 
the 4th day of March, 1842, the said de- 
fendant was duly decreed a bankrupt by 
tbe said court according to the provisions 
of the said act ; and that after such decree 
such proceedings were thereupon further 
had according to the directiorui and pro- 
visions of the said act, before Samuel R. 
Betts, Esquire, a judge of the said district 
court of the U. S. for the southern district 
of N. Y. aforesaid, that afterwards, to 
wit, on the 2nd day of July, 1842, at the 
city of N. Y., and within the jurisdiction 
of said court, in pursuance of the aforesaid 
provisions of the said act, and by virtue of 
the power and authority in him vested, 
did make and execute under his hand and 
seal in the words and figures following, to 
wit, * In Bankruptcy. At a District 
Court,' &c. [setting out a certificate of 
discharge granted July 2, 1 842,] as by the 
said discharge or the record thereof in the 
office or the clerk of the district court of 
the U. S. for the southern district of N. Y. 
at the city of N. Y., may more fully and 
certainly appear ; and the said William 
N. Andross, defendant in this suit, and 
William N. Andross, the said bankrupt in 
the said discharge mentioned, are one and 
the same person, and not other and differ- 
ent persons ; and this he is ready to verify: 
wherefore the said defendant prays judg- 
ment if the said plamtiff, his action afore- 
said against him, ought not to have or 
maintain." The plaintiff" demurred to 
each plea, and the defendant joined in de^ 
murrer. 
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M. T. ReynoldB\lox the plaintiff. 

C. Sherwood^ for the defendant. 

Bronson, J. — The plea of nil debet to 
an action of debt on the judgment of one 
of our own courts of record is bad. If the 
defendant wished to put the judgment in 
issue, he should have pleaded nul tUl re- 
cord, {Wheaton v. Fellows, 23 Wend. 
375.) The plaintiff is entitled to judg- 
ment on the demurrer to the first plea. 

There has either been some error in co- 
pying the second plea into the demurrer 
book, or else it was not drawn with very 
great skill. Some words are omitted 
which the pleader seems to have had in 
his mind, while others are inserted which 
might better have been left out. 

But there are substantial defects in the 
plea. It was not necessary to set out all 
the steps which were taken in obtaining 
the discharge ; but it was necessary to 
show that the court or officer acquired ju- 
risdiction to grant it. And it is not enough 
to say in general terms that the court or 
officer had jurisdiction ; but the facts on 
which jurisdiction depends must be spe- 
oially alleged. The plea shows that the 
defendant resided within the jurisdiction 
of the court; but it fails to show that he 
presented the necessary papers to put the 
court in motion. As a voluntary bankrupt 
it was necessary that he should present a 
petition setting forth a list of his creditors, 
their respective places of residence, and 
the amount due to each, together with an 
inventory of his estate, verified by oath. 
{Bankrupt Act of August 19, 1841, § 1.) 
Upon the most favoralsle construction of 
the plea, the averment is, that the defend- 
ant presented a petition duly verified by 
such affidavits, schedules and other neces- 
sary and proper papers as are required by 
the bankrupt act. Although it was not 
necessary to set out the contents at large, 
he should have stated what papers in par- 
ticular he presented, so that the court 
could judge whether they were such as 
are " necessary and proper." The party 
must plead facts, and leave the law to the 
court. 

The plea does not directly allege that a 
discharge was granted by any body. But 
if we look at what the pleader probably 
intended to say, to wit, that a discharge 
was granted by Judge Betts, the plea will 
still be bad. A discharge could only be 
granted by the court — ^not by a judge, 
(§1,4,6.) 



Again: The discharge as set out in 
the plea is restricted to debts " proveable 
under said act ;" (and see § 4.) There is 
no averment in the plea that the debt 
due to the plaintiff was proveable under 
the bankrupt act, and without such aver- 
ment the discharge does not appear to 
be a bar to the action. 

Finally: There is no averment that 
this debt was not created in consequence 
of the defalcation of the defendant as a 
public officer, or while he was acting 
in a fiduciary capacity. (§ 1.) The 
federal courts are not agreed on the ques- 
tion whether one who owes &luciarj 
debts can become a voluntary bankrupt, 
so as to obtain a discharge from any of 
his obligations; but they are agreed 
that fiduciary debts are not discharged 
by the certificate, unless the creditor 
comes in and proves the debt. The 
plea should have shown that this was 
a debt on which the discharge might 
operate. * 

As it is almost a matter of course to 
allow such defects as have been men- 
tioned to be cured by an amendment, it 
will be proper to consider the broader 
question made at the bar; to wit, whe- 
ther the discharge, if well pleaded, would 
constitute a good answer to the action. 
And here it will only be necessary to 
notice two facts. The defendant is a 
voluntary bankrupt, or one who has 
been discharged on his own motion, and 
not at the instance of his creditors ; and 
the debt was contracted before the bank- 
nipt act was passed. Upon these facts 
two general questions arise ; first, whe- 
ther the insolvent or voluntary branch of 
the statute is to have a retroactive effect, 
so as to annul existing contracts; and 
second, whether it was within the con- 
stitutional power of congress to pass the 
law. 

First. A law which nullifies existing 
contracts, or destroys a right already 
vested; or which in any other way 
takes the property of one man without 
his consent, and gives it to another, is 
so utterly repugnant to the principles of 
justice, and so demoralizing in its ten- 
dency, that it would be a libel upon 
congress to impute the attention to pass 
such a law, unless we can find a jus- 
tification plainly written in the statute 
book. It is not to be made out from 
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equivocal expressiotts, nor by tracing ge- 
neral words into remote and unjust con- 
sequences. When there is any room 
for construction, the law should be taken 
in that sense which will best stand with 
honesty and fair dealing. 

A distinction may be taken between 
that branch of the statute which is pro- 
perly called a bankrupt law, and that 
which is in truth an insolvent law under 
another name. A bankrupt law proper 
is not made for the relief of the debtor, 
but rather for his punishment. It acts 
upon him in inviium. At an early day 
the bankrupt not only forfeited all his 
estate, but he was treated as a criminal, 
and might be seized and shut up in 
prison. And although the rigor of the 
law has since been very justly abated, 
it is still the leading feature of a pro- 
per bankrupt system that it is a reme- 
dy in the hands of. the creditor for the 
collection of his debt. It enables the 
.creditor to set aside fraudulent convey- 
ances of the bankrupt's estate, to over- 
reach preferences among creditors, and 
to seize all the effects of the debtor be- 
fore they have been squandered, and 
cause them to be applied to the dis- 
charge of his legal obligations. If such 
a law be made to retroact, it neither 
takes away vested rights, nor works in- 
justice in any form. The creditor can 
have no more than his due, and the 
bankrupt is only charged with the pay- 
ment of his debt. No favor is shown 
to the one, and no wrong is done to 
the other. 

But when we come to that feature in 
the statute which enables the debtor, 
without the concurrence, and against 
the will of the creditor, to demand a 
discharge from his legal obligations, 
very different considerations arise. If 
such a law be wholly prospective in its 
operation, it can be subject to no great 
objection. The credit is then given with 
reference to the existing state of things. 
The law may be said to enter into, and 
form a part of the contract; and when 
the debtor is afterwards discharged, it is 
no more than the creditor could have 
anticipated as a possible event at the 
time he parted with his property. But 
if a law enacted after the creKiit was 
given be made to retroact so as to annul 
the prior obligation of the debtor, it will 



be nothing less than an act of arbitrary 
power, without the semblance of justice 
to support it. 

If then we find in this statute ex- 
pressions which look back upon the 
past, they should, if possible, be under- 
stood as applying only to that class of cases 
where the creditor, and not the debtor, 
is the acting party. And in other cases, 
general words should be understood as 
applying only to future obligations. In 
this way we shall promote justice, and 
save ourselves from the reproach of hav- 
ing carried the modern doctrine of repu- 
diating debts into the national legisla- 
ture. 

Let us now see what foundation there 
is for the argument that a voluntary 
bankrupt may be discharged from the 
debts which he owed before the statute 
was enacted. The first section provides, 
that " all persons whatsoever^ residing in 
any state, district or teiritory of the 
United States, owing debts which shall 
not have been contracted" in a fiduciary 
capacity, may present a petition to the 
proper court, and be declared bankrupts 
within the purview of the act. The 
section then goes on to provide, not that 
a//, but that particular classes of persons, 
to wit, merchants, retailers, &c., may 
be declared bankrupts at the instance of 
their creditors. There is much reason 
for saying that the words "all persons 
whatsoever owing debts," were. used to 
mark the distinction between the two 
classes of cases for which the statute 
provides, and not for the purpose of 
giving a retroactive operation to the law. 
All debtors may become voluntary bank- 
rupts; but no one shall be declared a 
bankrupt against his will, except mer- 
chants and other traders. The argu- 
ment for the defendant lays great stress 
upon the word "owing" — all persons 
owing debts may present a petition. 
But clearly the words are not to be 
taken in their most literal sense and 
with this emphasis; for then such per- 
sons only could obtain relief as were 
owing debts at the time the statute was 
passed, and those who should afterwards 
become debtors would be without reme- 
dy. This shows that the statute is 
open to construction, and it should be 
read with reference to the fitness of ap- 
plying it to any particular description of 
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debts. It may well apply to such debts 
as are contracted after the law passed ; but 
it cannot be applied to the prior obliga- 
tions of the debtor without violating that 
great principle of jurisprudence which for- 
bids that a statute should be so construed 
as to annul contracts, or take away vested 
rights. Even if the thing be within the 
letter, the statute shall, if possible, be so 
read as not to touch it. I will presently 
refer to some of the authorities which sup- 
port this position. 

Although this statute had but a brief 
existence, it was professedly enacted for 
all time to come *, and the great, if not the 
only object of the legislature must have 
been to provide for the future. If it had 
been the intention of congress that present 
as well as future obligations should be 
discharged, it is but reasonable to suppose 
that they would have used words so plain- 
ly manifesting that intention as not to 
leave it an. open subject for discussion. 
When our own legislature, in the year 
1811, were about to provide a jubilee for 
all debtors, they took care to say in ex- 
press terms, that ^ any insolvent debtor 
who now is, or hereafter shall be impri- 
soned on any civil process, or who now is, 
or hereafter may be" sued, may present a 
petition and obtain a discharge. (6 Web. 
200.) That law, so far as it acted upon 
the past, has long since been declared un- 
constitutional and void by the supreme 
court of the United States. I ought in 
justice to add, that the law was almost 
universally condemned by the people, and 
it was repealed at the end of ten months 
from its enactment, long before it had 
been declared void by the judiciary. (6 
Web. 349.) 

The fourth section of the act of con- 
gress declares, that when the bankrupt 
has conformed to all the requisitions of the 
act, he shall be '' entitled to a full discharge 
from all his debts :" and the same shall be 
deemed '< a full and complete discharge of 
all debts proveable under this act." And 
the fifth section provides, that " all credi- 
tors" may come in and prove their debts, 
including such debts as " are not due and 
payable until a future day ;" and includ- 
ing also '^uncertain or contingent de- 
mands." Now upon the principles al- 
ready stated, the words " all debts" as 
here used, should be understood to mean 
such debts as might be contracted after 



passing the act. The words may have a 
wider influence when applied to cases of 
involuntary bankruptcy, where the law 
acts on the debtor by way of giving a new 
remedy to the creditor. But they cannot 
be applied to the existing debts of the vo- 
luntary bankrupt, without violating a rule 
of construction which has its fooindation 
in the immutable principles of justice. 

It is a general rule that a statute shall 
not be so construed as to give it a retro- 
spect beyond the time of its commence- 
ment. (2 /n^l. 492; 1 Black. Camm. 45, 
6 ; Bac. Ab. Statute C.) This is not only 
the doctrine of the common law, but it is a 
principle of general jurisprudence. ( Dvfar, 
an Stat. 680 ; Dash v. Van KUeek^ 7 John. 
477, per Kent, Ch, J.) And general 
words in a statute shall be so restricted as 
not to do a wrong to any one. The sta- 
tute of Glocester, ch. 1, provided that the 
disseizee should recover damages in a writ 
of entry founded on a disseizin, against 
him which is found tenant. And yet 
Littleton says, that one who did not agree 
to the feoffment by which he was made 
tenant, and never took the profits of the 
land, shall be discharged of the damages, 
although he is found tenant, {LitL § 
685.) Lord Coke in his commentary 
upon the section says, '^ here it appeareth 
that acts of parliament are to be so con- 
strued, as no man that is innocent, or free 
from injury or wrong, be by a literal am- 
struciion punished or endamaged. And 
therefore in this case, albeit the Utter of 
the statute is general to give damages 
against him that is found tenant," yet, as 
the defendant was not in fault, " he shall 
not be charged with the damages.' {Co. 
Litt. 360, a.) The case of Gilmore v. 
Shuter, is reported in several books. (1 
Freem. 466; T. Jones, 108; 2 Lev. 227; 
1 Show. 17; 2 Mod. 310; I Veni. 330.) 
There was first a parol promise made in 
consideration of marriage. Then came 
the statute of 29 Car. 2, ch. 3, declaring 
" rhat no action shall be brought whereby 
to charge any person upon any agreement 
in consideration of marriage," unles the 
same shall be in writing. Nothing could 
be more comprehensive than this language. 
It included promises which had already 
been made, just as plainly as it did those 
which should be made in future. And 
yet in this action, which was commenced 
after the passing of the act, the 
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plaintiff was allowed to recover upon the 
parol promise. Although the express 
MTords of the act were strongly pressed 
upon the consideration of the court by 
Serjeant Maynard, they held that past 
promises were not within the statute, " for 
it would be very unreasonable to put such 
a construction upon the act, aa should 
make it have a retrospect to invalidate 
and nullify contracts and agreements that 
were lawful at the time when they were 
made." A case was mentioned by the 
court which is directly to the present 
purpose. Another branch of the statute 
of frauds had provided that " all devises 
and bequests of any lands'' shall be in 
writing, and be attested by three or four 
credible witnesses, or " else they shall be 
utterly void and of none effect." And yet 
the court said, it had been resolved, that a 
will made before the statute was passed, 
though not so attested, was good, al- 
though the testator did not 'die util after 
the statute was enacted. And that was 
truly said to be a stronger case than the 
one in hand, *' because the party might 
have altered his will, if he had pleased ; 
but an agreement [he] cannot, without the 
consent of the other party." In A^hbtam- 
ham V. Br€uUhaWy (2 Atk, 36,) there was 
a devise to charitable uses ; then came a 
new statute of mortmain declaring all 
such dispositions of properly to be void ; 
and afterwarcTs the testator died. The 
case was referred for the opinion of the 
judges, who certified that the devise was 
good notwithstanding the statute; and 
Lord Hardwicke thereupon established 
the will, and directed the trusts to be 
carried into execution. A like decision 
was made upon the statute in Aitornef 
Generul v. Andrews; (1 Ves. Sen. 225.) 
And see Wilkinson v. Meyer^ (2 Ld, Raym. 
1350.) In Couch v. Jeffries^ (4 Burr. 
2460,) the same rule of construction 
wa» applied to another statute. Although 
the plaintiff's case was clearly within 
the words of the act, his right was 
saved by denying the retroactive opera- 
tion of the law. Lord Mansfield said, 
" here is a right vested^ and it is not to 
be imagined that the legislature could 
bp general words mean to take it away. 
They certainly meant future actions." 
The' same doctrine was fully maintained 
by this court in Dash v. Van Kleeck, (7 
John. 477.) The question was, whether 



a statute subsequently passed, should 
take away a right of action already 
vested in the plaintiff; and the court 
held it should not, although the case 
was plainly within the words of the law. 
Thompson, J. said, "it is repugnant to 
the first principles of justice, and the 
equal and permanent security of rights, 
to take by law the property of one in- 
dividual, without his consent, and give 
it to another. The principle contended 
for on the part of the defendant, inevit- v 
ably leads to, and sanctions such a 
doctrine." He added, "it never can be 
presumed from the general words of this 
statute, the legislature intended it should 
work such injustice. Nothing short of 
the most direct and unequivocal expres- 
sions would justify such a conclusion.*' 
He said further, that the act established 
a new rule, " and as such, ought not to 
have a retrospective operation, unless ao 
declared in the most unequivocal manner^ 
which it certainly is not." These views ' 
were fully sustained in the opinion de- 
livered by Chief Justice Kent, who proved 
that the same doctrines prevails in the 
civil law. Indeed, it is so consonant 
with the principles of natural justice, 
that it must be found every where, un- 
til we get beyond the limits of civiliza- 
tion. / 

These authorities are precisely in point, 
and I think them sufficient to establish 
the position that the general words in this 
statute should not be so construed as to 
nullify contracts which had been made be- 
fore the law was passed. But there are 
one or two other clauses which are sup- 
posed to have a bearing upon the question. 
Merchants, bankers, &c., who do not keep 
proper books of account after the passing 
of the act, and persons who subsequent to 
that time apply trust funds to their own 
use, cannot be discharged. {^ 4.^ And 
the second section declares void all future 
payments, &c. made by the debtor in con- 
templation of bankruptcy, and for the pur- 
pose of giving a preference among credit- 
ors ; and also declares void all conveyances 
&c. made by the debtor in contemplation 
of bankruptcy, to any person not being a 
bona fide creditor, or a purchaser for a va* 
luable consideration, without notice. I am 
unable to see that these provisions give 
much color for the argument that the sta- 
tute must have a retroactive effect Thej 
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merely put men upon their good behavior, 
by telling them if they commit certain 
frauds, they shall never have a discharge 
under the bankrupt act, and then go on to 
make void certain other acts tending to the 
injury of creditors. But another part of 
the second section is said to have a strong 
bearing in favor of the defendant. The 
clause is as follows : If it shall appear to 
the court " that the bankrupt, his applica- 
tion being voluntary, has, subsequent to the 
first day of January last, or at any other 
time, in contemplation of the passage of a 
bankrupt law," given a preference to one 
creditor over another, he shall not be dis- 
charged, ^^ unless the same be assented to 
by a majority in interest of those of his 
creditors who have not been so preferred." 
It is undoubtedly true that this clause 
looks backward ; but it only acts upon the 
debtor, and denies a discharge in all future 
time to one, who, in the expectation that a 
bankrupt law would be passed, has done 
an act which would be a fraud upon the 
law if it were already in existence. It 
does not necessarily show that the dis- 
charge of existing debts was contemplated 
by the framers of the law. It contains, at 
the most, only an inference to that effect ; 
and although the inference is a pretty 
strong one, there is an absence of those ex- 
press words which are necessary to give a 
retroactive operation to a statute where 
the effect will be to take away vested 
rights. 

We have not been referred to any 
other provision as favoring the conclu- 
sion for which the defendant contends ; 
and if we do not look beyond the law 
itself in search of the intention of its 
framers, I think we are bound to say 
that this debt has not been discharged. 
The history of the times has been drawn 
into the discussion for the purpose of 
proving that congress must have intend- 
ed to blot out present, as well as future 
contracts. I know that the country 
abounded in debtors at the time this 
law was made, and that congress was 
strongly pressed to legislate for the 
past, as well as the future. But it doe^ 
not follow that the law makers yielded 
to this influence, and consented to do a 
wrong to creditors. And before we are 
at liberty to say that congress intended 
to take the property of one man and 
give it to another, we must see that in- 



tention so plainly manifested that he who 
runs may read. 

I am ready to admit that the question 
is not free from difSculty, and knowing 
that the commonly received opinion has 
that present as well as future debts 
may be discharged, I cannot but enter- 
tain soioe doubt of the soundness of 
my own conclusion. But on the autho- 
rity of the cases which have been men- 
tioned, and others which might be cited 
to the same effect, I am of opinion that 
the law should not be so construed as 
to nullify pre-existing contracts. 

Second, If I am not mistaken in the 
conclusion that the act was not intend- 
ed to operate upon debts which were 
contracted before the law was passed, 
it then becomes important to inquire 
whether congress had the constitutional 
power to pass that branch of the sta- 
tute which provides that all persons, 
without regard to their occupations or 
pursuits, may become voluntary bank- 
rupts, and be discharged from their 
debts. And here, although we are tread- 
ing upon delicate ground, we have no 
choice but to occupy it. The question 
has been made in this and several other 
cases, and we must pass upon it. As 
the question arises under the constitu- 
tion and laws of the federal government, 
its ultimate decision may rest with the 
supreme court of the United States ; 
and I cannot but regret that the matter 
did not come before that tribunal at its 
last session in such a form as to admit 
of a final adjudication. We should then 
have had no duty to perform but that 
of following in the path which they 
had pointed out. But having no such 
guide, we must find our way as well 
as we can to the end of this important 
inquiry. 

It is proper to remark at the outset, 
that the federal govenment is orfte of 
defined and limited authority. It can 
only exercise the powers which have 
been expressly delegated to it, with 
such as are necessary for carrying those 
powers fairly into effect. This great 
principle has not only been generally ad- 
mitted, but it is now a part of the funda- 
mental law. (lOth Amendment) We 
must then look mto the constitution to see 
whether the power to pass this law has 
been granted to congress. If it has not 
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been granted, it does not exist. I am thus 
particular in stating the principle, for the 
reason that although every one is ready 
to admit it in words, its practical import- 
ance has not always been felt. 

The only authority to legislate upon 
this subject is contained in the following 
words : — " Congress shall have power to 
establish uniform laws on the subject of 
bankruptcies throughout the United 
States." The argument in support of 
the law is, and must be, that bankrvpt 
and vMohstnl — bankruptcy and insolvency 
— are synonymous terms, and that when 
the convention spoke of" bankruptcies," 
they intended to cover the whole field of 
insolvency, or inability to pay debts. To 
my mind nothing can be more clear than 
that this position cannot be maintained 
by any fair course of reasoning. 

As late members of the British empire, 
the states and the people were well ac- 
quainted with the laws and legal institu- 
tions of England at the time the constitu- 
tion was framed and adopted. This 
enabled the convention to lay down in few 
words the fundamental principles upon 
which the federal government was to be 
established. Tbete was little occasion 
for definition where they were speaking 
of any matter which was already known 
to the laws of England. A single word 
was often sufficient to mark both the nature 
and extent of a power or prohibition. It 
is in this way that the constitution speaks 
of taxes, duties, imposts, excises, bank- 
rvptciesj the writ of habeas corpus, ex 
post facto laws, bills of attainder, and 
other subjects. No definitions are given, 
and without looking into the laws and 
legal institutions under which we had 
previously lived, we have no means of 
ascertaining what was meant by these 
terms. Now I take the principle to be 
entirely clear, that when the constitution 
speaks in this way of an established insti- 
tution, or of any proceeding already 
known to the laws, and no enlarging or 
qualifying words arc used, it must be un- 
derstood to speak of the matter as it then 
existed. I do not mean to affirm that the 
thing will not be subject to any new mo- 
difications, so long as the substance is 
preserved. But I do mean to say, that 
when congress attempts to engraft a prin- 
ciple which is entirely new, upon an ac- 



knowledged power, it will be just as much 
beyond the limits of its authority as 
though the power itself had not been 
granted. Any other doctrine would at 
once confer unlimited authority upon the 
federal government. Congress would 
have but to say that any law which it 
might choose to pass was referable to 
some particular power, no matter what, 
and all mouths woiijd jl)e' effectually stop- 
ped. Such a ^rbposition needs but to be 
stated to ensure its rejection . 

Prior to the adoption of the constitn- 
tion, no such thing as a bankrupt law, eo 
nomincy had been enacted in this country. 
But in England there was a complete sys- 
tem of bankrupt laws, which had been in 
use for more than two centuries. There 
had also for a long period been another 
and an entirely distinct set of laws in that 
country, which related to insolvent debt- 
ors. These two sets of laws were not 
only distinct in their enactment, but they 
applied to difTerent classes of persons, and 
werfe based upon different principles. 
The bankrupt laws were confined in their 
operation to merchants, traders, and per- 
sons who gained their livelihood by buy- 
ing and selling; while the insolvent laws 
extended to all classes of imprisoned 
debtors. The Bankrupt laws were 
set in motion by the creditor, and were a 
remedy in his hands for the collection of 
his debt; but the insolvent laws were set 
in motion by the debtor, for the purpose 
of obtaining his enlargement from prison. 
Under the bankrupt system the debt was 
discharged : the insolvent system left the 
debt unimpaired. The power delegated 
to congress was to legislate upon one, 
and only one of these subjects, to wit, 
"bankruptcies." The law which has 
been enacted under color of the power 
extends to and covers both ; and is, be- 
sides, more extensive in its influence than- 
the two English systems when combined. 
Upon this short statement of the easel 
see no possible ground on which the in- 
solvent branch of the law can be support- 
ed as a constitutional exercise of power. 
But the importance of the question re- 
quires that it should receive a more ex- 
tended examination. 

The first inquiry will be whether con- 
gress can pass a bankrupt law which 
shall extend to persons who are not en-» 
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gaged in any branch of trade, I think 
they cannot. The question is not what 
might be accomplished by the '< omnipo- 
tence of parliament;'^ but what was the 
use and meaning of the word bankruptcy 
at the time the constitution was adopted. 
And should ^we find that the laws and 
the lexicographers are at variance upon 
the pointy we must, I think, take the word 
in its legal sense. I need not cite books 
to prove that technical words must be 
understood according to their technical 
meaning. But we shall find nothing like 
a conflict of opinion between the laws and 
the philologists upon this question. 

It has already been mentioned that the 
operation of the English bankrupt laws 
was always confined to merchants and 
traders, or persons who gained a liveli- 
hood by buying and selling. Bankers 
were included because they were traders 
in money and exchanges. The remaining, 
and /by far the most numerous classes in 
the community, were never subject to 
the operation of the system. Lord Coke, 
who looked upon bankruptcy as a crime, 
says, <* we have fetched as well the name 
as the wickedness of bankrupts from fo- 
reign nations." And he tells us that the 
first statute on ^e subject was made 
*' against strangers, viz. against Lombards, 
who, after they had made obligations to 
their creditors, suddenly escaped out of 
the realp without any agreement made 
with their creditors." He calls them 
merchants^ though I believe the Lombards 
were more commonly known as bankers 
and usurers, who dealt in money and ex- 
changes. (4 Inst. 277.) Blackstone de- 
rives bankrupt " from the word bancus or 
banque^ which signifies the table or coun- 
ter of a tradesman^ and ruptusy broken ; 
denoting thereby one whose shop or place 
of trade is broken and gone." He defines 
. a bankrupt to be " a trader who secretes 
himself, or does certain other acts tending 
to defraud his creditors ;"and he gives the 
reasons why the bankrupt laws were ne- 
ver extended to any other class of persons. 
(2 Bl Cwn. 285, 471, and note.) Doctor 
Johnson derives the word bankrupt from 
the French, banqueroute^ and the Italian, 
banco-roitOj and tells us that the money- 
changers of Italy had benches in the burse 
or exchange ; and that when any became 
insolvent, his banco was rotto — his bench 



was broke. His definition I will notice 
hereafter. Bailey, in the 21st edition of 
his dictionary, published in 1766, says a 
bankrupt is " one who by the laws of the 
land is obliged by his creditors to yield 
up his goods, &c. ; also a trader who 
breaks, and steps aside by design to de- 
fraud his creditors." Richardson, in his 
great dictionary recently published, 
agrees substantially with Blackstone, 
both in the derivation and definition of 
the word bankrupt ; and so also do Jacob 
and Tomlins in their law dictionaries. 
Doctor Webster in his most valuable dic- 
tionary, after giving the derivation of the 
word bankrupt^ defines it thus : '* 1. A 
trader who secretes himself, or does cer- 
tain other acts tending to defraud his ere* 
ditors. 2. In a less technical sense, a 
trader who fails or becomes unable to pay 
his just debts ; an insolvent trader. In 
strictness, no person but a trader can be a 
bankrupt. BaTikruptcy is applied to mer- 
chants and traders ; %'nsolfaency to other 
persons*^'* See further on this point 
Adams v. Storey y (1 Paine C, C. Rep. 
79); and 1 Dane's Abr. 317, 318. 
.Chancellor Kent says, ^^ bankruptcy in 
the English law has,*by long and settled 
usage, received an appropriate meaning, 
and has been considered to be applicable 
only to unfortunate traders^ or persons 
who get theif livelihood by buying and 
selling for gain, and who do certain acts 
which afford evidence of an intention to 
avoid the payment of their debts.'' (2 
Kent J 389.) The new English bankrupt 
act, 6 Geo. 4, ch. 16, still confines the 
system to traders^ and has done no more 
upon this head than to supply defects in 
definition, so as to include all who may 
properly come under that term. (Eden 
Bankr, Law, XIV.) Bell, in his com- 
mentary on the laws of Scotland, says, 
'' bankruptcy is a status or condiiion fixed 
by legislative provision.'^ {2 BeWs Com. 
iilAy and see p. 161, 2.) Crabb, in his 
English Synonymes, points out the dis- 
tinction which has been mentioned be- 
tween bankruptcy and insolvency ; and he 
did not speak as a lawyer, but as a master 
of language. 

Thus we find that the philologists and 
lawyers are agreed upon this point ; and 
there is certainly no reason why they 
should differ, for the English word bank- 
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rwpi had its origin in the incidents of 
trade and commerce, and has come down 
to Qs in that connection, and through the 
medium of the laws. It is quite clear, 
therefore, that whatever secondary or 
figurative meaning the word may have 
acquired, its primary,' and its only legal 
signification, is that which confines it to 
traders. 

Now what can be. opposed to these 
authorities? Doctor Johnson defines 
bamkntpiey thus — ^^ 1. The state of a man 
broken, or bankrupt. 2. The act of de- 
elariBg one's self bankrupt." The adjec- 
tive bamkrupt he defines thus — <4n debt 
beyond the power of payment ;" and the 
verb — "to break; to disable one from 
Mtisfying his creditors." Although he 
has omitted to specify a particular class 
of persons, he has not said that the word 
is applicable alike to all classes ; and his 
want of entire accuracy cannot prove 
much, for he has come nearer to the point 
than laymen usually do when they ven- 
ture upon the definition of legal terms. 
There are some other lexicographers of 
far less celebrity, who, in compiling books 
for the use of schools, or for the purpose 
of giving the true pronunciation of words, 
have been content to take their defini- 
tions from any source where they could 
find in few words what would answer 
their purpose. I have not looked to see 
how many such can be found, for if it 
should turn out that there are a dosen of 
them, it would prove nothing upon this 
question. 

As a- state of insolvency usually pre- 
cedes and is attendant upon bankruptcy, 
it is not surprising that the two words 
should sometimes be confounded; and 
hence it is that in common parlance the 
word bankrupt has occasionally been ap- 
plied to an insolvent farmer, physician, 
lawyer, mechanic, or other person who 
had not been engaged in trade. But the 
distinction between the two words is so 
strongly rooted in our language, that even 
among the unlearned the word bankrupt 
was very rarely applied to any other class 
than merchants and traders, until con- 
gress attempted to turn debtors of all de- 
scription into bankrupts. 

Insolvency is said to be the generic 
term, comprehending bankruptcy as a 
species. (2 BeiP$ Com. 162; Web. Dici.y 



Insolvent A If this be true, it will not 
uphold this law, for congress has unfortu- 
nately attempted to enlarge a power 
which goes only to the species, so as to 
include the whole genus. But the case 
is still worse, for although insolvency is 
undoubtedly the larger term, there is no 
necessary connection between the two 
things. A man may be insolvent without 
ever becoming a bankrupt, or having the 
capacity to become such ; and a bankrupt 
may prove to be entirely solvent. Mere 
insolvency never makes one a bankrupt 
without the concurrence of some act tend- 
ing to the injury of his creditors; and 
when there has been such an act, the 
man may be declared a bankrupt, how- 
ever able he may be to pay his debts. 

I know that a figurative use has some- 
times been made of the word }>ankrupt. 
Johnson and Richardson have collected 
examples from Shakspeare and other 
poets and writers, where a man has been 
said to be bankrupt in wit, intellect, or 
character. But I presume no one will 
affirm that the convention had in view 
any such use of the word, or that congress 
has the power to relieve against such 
faults and misfortunes. 

I must not omit to mention the fact, 
because it has been supposed to be a 
' matter of some consequence, that the sta- 
tute, 34 and 35 H, 8, eh, 4, which is the 
first of the English bankrupt laws, was 
not in terms confined to merchants and 
traders. But it is evident from the whole 
scope of the act, when taken in connec- 
tion with the state of trade and commerce 
at that period, that none but merchants 
were intended to be included in its pro- 
visions ; and Coke speaks of this statute 
as though it was only applicable to mer- 
chants. (4 Inst. 277.) Within thirty 
years afterwards, and when new branches 
of trade had been opened, the law was 
extended by the statute 13 EHz. ch. 7, so 
as to include not only merchants, but all 
persons '' seeking his or her trade or liv- 
ing by buying and selling." Other sta- 
tutes followed, (see 1 James 1, ch. 15, 
and 21 James 1, ch. 19,) in which the 
persons who might be proceeded against 
as bankrupts, were still more carefully 
specified. There is not, I believe, so 
much as the shadow of an authority in the 
books for saying, that in point of practice 
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the English bankrupt system was ever 
extended, at any period, to all classes of 
persons. 

It is proper to mention . here, that our 
first bankrupt law, which was passed in 
the year 1800, was, in all its leading fea- 
tures, ba.sed upon the English bankrupt 
system. This law was passed while most 
of the men who had taken part in framing 
and ratifying the constitution were still 
living. As a practical construction of the 
bankrupt power, no one can deny that it 
is a precedent of great importance. At 
that period no one seems to have supposed 
that the power of congress extended over 
the whole subject of insolvency ; and 
probably few persons would ever have 
thought of such a thing, if we had not 
witnessed the sad consequences of idle- 
ness, extravagant living and gambling 
speculations. But none of these things 
can alter the constitution. 

I have met with no authority for saying 
that a bankrupt law may be extended lo 
all classes of debtors, save what may 
be found in one of the numerous ele- 
mentary books of Mr. Justice Story. 
In his commentaries on the constitution, 
he has the following note : " Perhaps as 
satisfactory a description of a bankrupt | 
law as can be framed, is, that it is a law 
for the benefit and relief of creditors and j 
their debtors, in cases in which the latter 
are unable or unwilling to pay their debts. 
And a law on the subject of bankruptcies, 
in the sense of the constitution, is a law 
making provisions for cases of persons 
failing to pay their debts." (3 Story tm 
Const » 13, 14.) No authority is cited in 
support of this definition, except a debate 
in congress, which, to say the most of it, 
proves as much against, as it does in favor 
of the doctrine ; and I must be permitted 
to add, that a legislative debate in modern 
times proves very* little on any subject. 
Let us glance for a moment at the conse- 
quences which may follow, should this | 
doctrine be estftbli»ihed. ** A law on the ! 
subject of bankruptcies in the sense of 
the constitution, is a law making provi- \ 
sions for cases of persons failing to pay 
their dcbts^ If this be so, congress may, ; 
under the bankrupt power, restore the ! 
law of imprisonment for debt, which has j 
been abolished in this and several of the j 
other states. And much more than that, 



congress may take upon itself the whole 
business of regulating the collection of 
debts; may abolish the state laws, and 
the whole civil jurisdiction of the state 
-courts ; and may give to the federal courts 
the exclusive jurisdiction overall matters 
touching the relation of debtor and credi- 
tor. It is impossible to deny that these 
consequences are the legitimate offspring 
of the doctrine adjanced by the learned 
commentator. And can any one believe 
for a moment that either the convention, 
the states, or the people intended to con- 
fer such powers upon the federal govern- 
ment ? Does the author of the note be- 
lieve it } I presume not. And I ought 
in justice to say, that the doctrine was 
only put forward with a " perhaps," and 
without the benefit of having heard the 
question discussed by counsel ; and from 
the known candor of the author it is not 
ta be doubted, that when the subject 
comes to be examined by him as a judge, 
it will receive the same careful and able 
investigation which it would be sure to 
command under other circumstances. 

Before leaving this branch of the case 
it is proper to say, that there is no middle 
ground between taking the legSl signifi- 
cation of the word bankrvpt, and the sub- 
stitution of the word insolvency , with all 
the consequences which have just been 
suggested. The wit of man cannot point 
to a well defined resting place between 
the two extremes. When the supreme 
court of the United States shall decide 
that the power spreads over the whole 
field of insolvency, I shall submit ; be- 
cause, as the question arises under the 
constitution and laws of the union, it will 
be my duly to do so. But until then, I 
must be permitted to entertain the opin- 
ion that a law *' on Jhe subject of bank- 
ruptcies" must be confined, as it always 
was prior to the year 1841, to debtors 
who are engaged in some branch of trade. 

It has been said, that upon this con- 
struction there will be great difiiculty in 
specifying the classes of persons who may 
properly be subjected to the operation of 
a bankrupt law; and this has been deemed 
an argument of some importance in sup- 
port of the law under consideration. But 
there is very little of truth in what is al- 
leged as the groundwork of this reason- 
ing ; and if the supposed difficulty really 
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existed, the argument based upon it would 
be good foir nothing. The improvements 
"which have from time to time been made 
in the English bankrupt laws, based upon 
long experience of their practical opera- 
tion, must furnish the means of specifying 
with sufficient accuracy who may, and 
who may not come within the operation 
of the system. And I may add, that this 
specification was actually made in our 
own bankrupt law of 1800; and so also 
it was by the law of 1841, when we come 
to that branch of it which may properly 
be termed a bankrupt law. But however 
great the supposed difficulty may be, it 
clearly cannot have the effect of enlarging 
the power. 

The next feature which I shall notice 
in a proper bankrupt system is, that there 
must be something more than the mere 
non-payment of debts — some act must be 
done by the trader, which the law has 
declared to be an act of bankruptcy — be- 
fore he can be brought under the opera- 
tion of the system. So are the English 
bankrupt laws ; so was the law of 1800 ; 
and so too is the bankrupt branch of the 
law of 1841. And here I will refer once 
more to the definition of Blackstone. 
** A bankrupt is a trader who Mecretes him-' 
self^ or does certain other act$ tending to 
defraud bis creditors." The law diction- 
aries hold the same language. Chancel- 
lor Kent says, << bankruptcy in the En- 
glish law has, by long and settled usage, 
received an appropriate meaning ;" it is 
applicable to traders **who do certain 
act* which afibrd evidence of an intention 
to avoid payment of their debts." (2 
Kent J 389.) I^ow let us consult some of 
the most approved lexicographers. Bai- 
lej defines bankruptcy, as the << act of 
turning bankrupt." Webster and Hich- 
ardsoD agree entirely in the definition of 
Blackatone. 

la a proper bankrupt system, the law, 
like all other laws for the collection of 
debts, is made for the special benefit of 
the creditor, and can only be set in mo- 
tion at his instance. So are the English 
bankrupt laws ; so was our own law of 
1800 ; and so is the bankrupt branch of 
the law of 1841. ^' One distinction ha9 
ever existed, that is, an kuohent act has 
eyer operated at the instance <kf the debtor 
impriaoned ; but hoMhn^t hwe At the in- 



stance of the creditors. ^^ (1 Dane Ab. , 
317.) No such thing was ever known 
prior to 1841, as that a man should de- 
clare himself a bankrupt, and demand a 
discharge in defiance of his creditors. It 
may be remarked here, that for a long 
time these laws afforded no relief of any 
kind to the bankrupt. Neither the 34th 
and 35th H. 8. ch. 4, nor the 13 EKz. ch. 
7, provided for the bankrupt's discharge. 
The creditors seized on all his estate foir 
the payment of their debts, and if they 
were not fully satisfied the bankrupt re- 
mained liable for the balance. It was not 
until the reig^n of Anne, that the bankrupt, 
on conforming to all that was required of 
him, obtained a discharge from so much 
of his debts as had not been satisfied un- 
der the commission. It still remained for 
the creditors to adopt this remedy or not, 
at their pleasure. If they elected to sue 
out a commission, they got the effects of 
the bankrupt, and he was discharged. 
But it was never in his power to move in 
the matter, and say to his creditors, " I 
will have a discharge whether you agree 
to it or not." 

Under the English system, the bank- 
rupt could not be discharged until five- 
sixths of the creditors had assented to it 
by signing his certificate. By our own 
bankrupt law of the year 1800. the con- 
sent of two thirds in number ana value of 
the creditors who had proved their debts 
under the commission was required before 
the bankrupt could be discharged. Thus 
we see, that the proceedings were not on- 
ly commenced by some one or more of the 
creditors, but the consent of the creditors 
as a class was a necessary pre-requisite to 
the granting of a discharge. 

There was at the same time anotheri 
and an entirely distinct system of la wis in 
operation in England for the relief of in- 
solvent debtors. The first of these laws 
was passed as early as the 22 and 23 
Charlee II. ch, 20, and at the time of our 
revolution there were not less than thirty 
British statutes on the subject. These 
laws relieved the debtor from imprison- 
ment on surrendering his property: but 
left his future acquiisitions still liable for 
the payment of debts. They answered 
very nearly to the ceesio bonorum of the 
Roman law, which did not discharge the 
debt, but only released the debtor from 
confinement. ' We see, then, that there 
4 
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were two distinct and independent systems 
in operation touching the relation of debt- 
or and creditor ; and it will be found on 
examination that these two systems rela- 
ted to different classes of debtors, were 
based on different principles, and adminis- 
tered by different tribunals. Several of 
the colonies had also enacted insolvent 
laws, with some modifications of the Bri- 
tish statutes, while the other colonies had 
taken the British insolvent system as they 
found it 

A brief notice of the law under consid- 
eration will render the application of what 
has been said plain and obvious. What 
has congress done ? It has given us a 
law in two distinct branches, one of which 
contains several of the leading features of 
a bankrupt law proper. It is confined to 
debtors who are engaged in some branch 
of trade, and who have done certain spe- 
cified acts which are made acts of bank- 
ruptcy. Against such a debtor the cred- 
itor may institute proceedings, and may 
thereby overreach unjust preferences, set 
aside fraudulent conveyances, and seize 
on the bankrupt's estate before it is wast- 
ed, and cause it to be applied to the satis- 
faction of bis debts. In these particulars 
it is just such a system as the convention, 
and every intelligent man in the United 
States at the time the constitution was 
adopted, must have intended by the power 
conferred upon congress to legislate ^^ on 
the subject of bankruptcies." And in my 
humble judgment it filled the measure of 
the power. There was no room for ano- 
ther drop of constitutional legislation on 
the subject. But congress has attempted 
to do a great deal more. It has added 
another, and an independent branch of le- 
gislation. Losing sight of those features 
in a bankrupt system which confine it to 
merchants and traders, and make it a re- 
medy in the hands of the creditor, congress 
has extended this branch of the law to 
"all persons whatsoever— owing debts," 
and this new, and by far the most nume- 
rous class of debtors, are to come under 
the operation of the law or not, according 
to their own pleasure, without any power 
of coercion in the creditor. It would 
sound strangely in the ears of an English 
lawyer, or of any of those distinguished 
jurists of our own country who were on 
the stage at the time the constitution was 
adopted, to tell them of a bankrupt law 



extending to all ^classes of persons, and 
which ^as made for the exclusive benefit 
of the debtor. And it will sound strangely 
enough to us, so soon as we have fully 
recovered from the spasm which produced 
this enactment. 

This statute nqj only brings in the Eng- 
lish insolvent laws under a new name, 
but it gives them a scope and influence 
which they never had before. Instead of 
stopping where the insolvent laws did, 
with the release of the debtor from impri- 
sonment, this law goes further, and annuls 
the obligation of the contract. And what 
is still worse, upon the construction for 
which the defendant contends, it has a 
retrospective operation, and nullifies con- 
tracts which had been made before the 
law was passed. This, too, is done with- 
out the consent of creditors, either as in- 
dividuals, or as a class governed by majo- 
rities. The respect which I feel for those 
who enacted the law has not overcome 
the convictions of my own judgment, that 
this was not a constitutional exercise of 
power. Indeed, I think the opinion of 
congress itself may be cited against the 
validity of the law ; for it has been re- 
pealed by the very same body of men 
which enacted it. But whether the mem- 
bers became themselves satisfied that the 
law was unconstitutional, or whether they 
yielded to the force of public opinion, is 
not a very important inquiry. That the 
law has been very generally condemned 
no one can deny. 

Let us see where a bankrupt system 
might end if the principles asserted in this 
law were fully carried out. If the power 
of coercion may be denied to the creditor 
as to any particular class of debtors, then 
it may be denied in all cases. This would 
give us a system made for the exclusive 
benefit of the debtor, which would contra- 
dict all that has ever been enacted or 
written on the subject of a bankrupt law. 
Again: If persons not connected with 
trade may become voluntary bankrupts, 
then it is entirely clear that congress can 
extend the system in its compulsory form, 
so as to authorize the creditor to sue out 
a commission against any debtor, what- 
ever may be his pursuit or occupation. 
Such a law would be without any war- 
rant in the histoiy of the past, and could 
not fail to shock the whole community. 
Our farmers, planters, and mechanics^ to 
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say nothing of many other classes which 
are not engaged in trade, are not always 
very exact in paying their debts at tne 
day, although they may be solvent ; and 
if a commission could be sued out against 
such persons, it could hardly fail to prove 
ruinous to them, and that too without be- 
nefiting the creditor. The effects of the 
debtor would not be likely to constitute 
more than what Lord Eldon called " stock 
in trade for the commissioners, the as- 
signees, and the solicitor." (6 Fet. 1.) 
I do not believe that any member of the 
federal convention, or any lawyer or states- 
man who acted upon the adoption of the 
constitution, ever dreamed that the bank- 
rupt system could be rightfully extended 
to persons who were not connected with 
trade and commerce. The Federalist has 
but a single panigraph upon the subject, 
which is contained in the 42d number, 
written by Mr. Madison. It is as follows: 
" the power of establishing uniform laws 
of bankruptcy, is so intimaiely ctmnecied 
with the regulation of commerce, and will 
prevent so many fraudM where the partie$ 
or their property may ife, or be removed 
into different f/o/et, that the expediency 
of it seems not likely to be drawn into 
question." We have here, in few words, 
the reasons of the convention, set forth by 
one of its most distinguished members, for 
delegating the bankrupt power to con- 
gress ; and these reasons were laid before 
the states and the people for the purpose 
of inducing them to adopt the constitu- 
tion. The power was not given to con- 
gress for the purpose of enabling them to 
embrace the whole subject of insolvency ; 
but because bankruptcy was '^intimately 
connected with the regulation of com- 
merce." It was not given for the special, 
and certainly not for the exclusive benefit 
of debtors; but to prevent the ^^fraudi^ 
which they might otherwise practice ; and 
those frauds would be likely to be most 
common ^ where the parties or their pro- 
perty may lie, or be removed into different 
stateeV Here, again, we are plainly 
pointed to the operations of trade and 
commerce. If the power had been sup> 
posed to extend to laws which should 
reach the farmer of the north, and the 
planter of the south, no one can well be- 
lieve that it would have found an advocate 
in Mr. Madison, or that the constitution 
would ever have been adopted. 



But the principle asserted by this act of 
congress, reaches a still wider field than 
we have yet surveyed. If the law comes 
within the power, it must be because con-' 
gress is not tied down to any particular 
system of laws touching the relation of 
debtor and creditor ; but has power over 
the whole subject of insolvency, taking 
the word in its largest sense. This co- 
vers the entire relation of debtor and cred- 
itor, so far as relates to their rights and 
remedies in case the debt is not paid. 
Congress has but to exert its authority, 
and the whole civil jurisdiction of the state 
courts, from the highest to the lowest, will 
be blotted out. And still more. If the 
power does not re^er to any system of laws, 
but is to be understood as speaking of in- 
solvency in the abstract, then congress 
need not require the debtor to go through 
the forms of asking a discharge ; but may 
at once absolve him from his obligation, 
and tell the creditor he is a creditor no 
longer. There need be no surrender of 
the debtor's estate. He may keep it, if 
such be the will of congress. I dp not 
see how it is possible to deny that these 
consequences may follow, if the principle 
asserted by this law can be defended. It 
is no answer to say that such powers will 
not be exercised. The question is whether 
they have been granted. I think not. 
Every one knows that the states were 
jealous of their rights, and that nothing 
pertaining to their sovereignty was yielded 
to the federal government, unless the grant 
was either essential to the existence and 
efficiency of that government, or the well 
being of the whole people ; and in all cases 
the utmost caution was' observed in ma- 
king the grant. Powers were not be- 
stowed on the assumption that they would 
not be used. There were good reasons 
for giving congress the power over bank- 
ruptcy, as that term had always before 
been understood ; but not for going further 
and including the whole relation of debtor 
and creditor. Merchants and commercial 
men arc under the necessity of usii^ cre- 
dit as well as capital, and their affairs coe 
not confined to any particular district, but 
spread over the whole country. No sin- 
gle stale could either secure to them the 
just fruits of their enterprise and skill, or 
grant them adequate relief in case their 
hazardous employments should prove un« 
successful nence the necessity for a 
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national bankrupt law. But in the ordi- 
nary dealings between neighbor and neigh- 
bor, who are not engaged in the business 
of buying and selling as a livelihood, there 
could be no occasion for calling in the aid 
of the federal government. And besides, 
the condition and wants of the great mass 
of the people could not be so well under- 
stood by congress as by the local legisla- 
tures. These considerations render it 
highly improbable that the states have 
surrendered the powers which congress 
has attempted to exercise, and they are 
entitled to great weight in fixing the true 
interpretation of the grant. 

If we intend to meet this question fairly, 
without warping the fundamental law to 
the exigency of the times, I cannot enter- 
tain a doubt that the framers of the con- 
stitution, when they used the word " bank- 
ruptcies," plainly referred to one, and. only 
one of the two great legal systems touch- 
ing the relation of debtor and creditor 
which had long been in operation. The 
convention did not stop to define, because 
the matter was already well understood. 
The constitution speaks in the same way 
of taxes, duties, imposts, trial bj" jury, and 
many other subjects ; and if we once de- 
part from the sense in which the words 
were used and received at the time, a 
written constitution will not be worth 
preserving ; for it will either mean nothing, 
or else it will mean every thing, and in- 
clude whatever interest, ambition or pro- 
fligacy may desire. Chief Justice Mar- 
shall has told us, what few will be dis- 
posed to question, that the enlightened 
patriots who framed the constitution were 
men whose intentions required no conceal- 
ment (9 Wheat, 188.) If they had 
intended to confer a power covering the 
whole relation of debtor and creditor, I 
cannot suppose that the^ would have 
confined themselves to a single word, or if 
they did, that they would have chosen 
one which most men would be likely to 
understand in a more restricted sense. 

Bankruptcy is a legal term; we are 
discussing its meaning as used in a legal 
mstrument; and we must go to the laws 
to ascertain its legal import. And to what 
laws shall we go but to those of England 
under which we had lived down to the 
revolution? Will it be said that either 
the convention, the states, or the people 
had in mind any other laws 7 I presume 



not. But suppose we leave England, an i 
cast our eyes over the rest of Europe. I 
have yet to learn that any government on 
the continent had a bankrupt law, eo no- 
mine, or any tbing which answered either 
in form or substance to the English bank- 
rupt system, or to^he one which we have 
so recently had and repudiated. Most of 
the European states had the ce$8io bono- 
rum of the civil law, which only relieved 
the debtor from imprisonment on surren- 
dering his effects, and left his future ac- 
quisitions subject to be seized by the 
cred itor. We must then return to England 
before we can find a bankrupt system 
which will blot out the debt ; and when 
we go there we can find no pattern for the 
insolvent or voluntary branch of our bank- 
rupt law. Scotland has a bankrupt law 
which differs in several particulars from 
the English system. But it will not an- 
swer the defendant's purpose. It was 
not until within a recent period that it 
provided for the discharge of the debt. 
And, besides, I suppose no one will affirm 
that the convention referred to the Scotch, 
instead of the English bankrupt system. 

Some considerations have been pressed 
into the argument which can have little 
or no just bearing upon the question. We 
are told that some of the states, prior to 
the revolution, had made enactments con- 
taining many of the features of a bankrupt 
system. That may be true. But they 
had never called them bankrupt laws. 
They had always been termed insoheni 
laws, or laws for the relief of insolvent 
debtors ; and if the convention intended to 
refer to those laws, they would have spo- 
ken of insolvency, instead bankruptcy. 
The argument that the state laws contain- 
ed some of the features of a bankrupt sys- 
tem, so far as it proves anything, weighs 
against those who use it. As the states had 
never called them bankrupt laws, no one 
can say that such is their proper name, 
without comparing them with some bank- 
rupt system ; and this carries us back again 
to the laws of England. Before dismissing 
this head of the argument I must not omit 
to notice that, prior to the adoption of the 
federal constitution, there were very few 
if any state laws which discharged the 
debt ; and whether we look at those laws 
before or after that period, I have never 
met with more than one which discharged 
the debt without the consent of the cred- 
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itors as a class. With that exception, the 
consent of a large majority in value of the 
creditors has, I believe, always been re- 
quired before the debtor could get anything 
more than a release from imprisonment. 
The exception to which I allude is our 
own insolvent law of^lSll. That law, 
as has already been 'noticed, was first 
condemned by the people, then repealed 
by the legislature, and finally declared 
unconstitutional by the supreme court of 
the United States. The law of congress 
which we are considering has already 
shared the same fate in two of the parti- 
culars which have been mentioned ; and I 
trust that in due time the parallel will be 
completed. 

The laws which have from time to time 
been made by congress for the relief of the 
debtors of the United States, whether call- 
ed bankrupt or insolvent laws, prove no- 
thing on this question. Those laws are 
not referable to the power to legislate on 
the subject of bankruptcy; but to the 
power of the creditor to release his 
debtor. 

The statute, 32 Geo. //, ch. 28, com- 
monly called the lord's act, enables the 
judgment creditor to compel the debtor to 
assign his property after he has remained 
three months in prison. But whether the 
debtor moves voluntarily or by coercion, 
he obtains nothing but a release from im- 
prisonment, and his future effects remain 
liable for any balance which may still be 
due to the creditor. (§ 16, 17.) The fact 
that this insolvent law has authorized the 
creditor, under particular circumstances, 
to become the moving party, is very far 
from proving that the insolvent and bank- 
rupt systems are identical. Nor does it 
.prove that the debtor may be the moving 
party under a bankrupt law ; or if he may, 
that all power of coercion can be denied 
to the creditor. 

The late English bankrupt act, 6 Geo, 
IVj ch, 16, allows a trader to file and pub- 
lish a declaration " that he is insolvent 
and unable to meet his engagemenu;" 
and this is declared to be << an act of bank- 
ruptcy," upon which a commission may 
issue, which will be valid although the 
declaration was concerted between the 
bankrupt and a creditor. (^ 6, 7.) It 
would be sufiBcient to say, that this sta- 
tute, passed in 1825, can prove nothing 
oa the subject of the powers which had 



been delegated to congress in 1787. But 
if such a provision had existed before our 
revolution, it would prove nothing in favor 
of the defendant. The statute only adds 
another to the various acts of the trader 
which are to be deemed acts of bankrupt- 
cy, upon which the creditors may take 
out a commission, if they think proper. 
The act of bankruptcy was always the 
act of the debtor. But beyond that, he 
never had before, nor has he now, the 
power to put the machinery in motion, 
and demand a discharge. It still remains 
for the creditors to sue out a commission 
or not at their pleasure, and if they do not 
move, the debtor is just as powerless now 
as he was before. 

It is upon such shreds and patches as 
those which have just been mentioned that 
an attempt is made to confound the bank- 
rupt and insolvent systems, and thus make 
out that a power to legislate upon one of 
those subjects includes both of them. If 
the word used in the constitution had been 
inaoloency^ there would have been some 
plausibility in the argument; for that 
word, taken in its largest sense, extends 
to all cases of inability to pa^ debts. But 
bankruptcy J as 1 have attempted to show, 
is a legal or technical term, which has a 
much narrower signification. "Bank- 
ruptcy is a statuM or condition )Exei2 by le- 
gislative nromnonV (2 BelTe ComvL 
214.) A bankrupt, says Bailey, is " one 
who, by the latoe of the landy is obliged by 
bis creditors to yield up his goods" &c. 
When a trader does certain acts tending 
to the injury of his creditors, the laws 
have spoken of him as being a bankrupt 
or in a state of bankruptcy ; but down to 
the year 1841 the laws have never held 
that language in relation to any other 
class of persons. 

We know from the papers of Mr. Madi- 
son that when this subject was brought 
before the convention, the English bank- 
rupt laws were expressly mentioned, and 
Connecticut voted against the clause, be- 
cause the delegates from that state were 
unwilling to grant so large a power in re- 
lation to bankruptcies as had been exer- 
cised in England. (3 Mad. Pap, 1481.) 
But we do not need this evidence to satisfy 
any reasonable man that the members of 
the convention had in their minds the En* 
glish bankrupt system. It was a system 
which had been in opetation in their own 
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country for more than two centuries ; and 
however men may reason upon the words 
of the grant, I can never bring my mind 
to the conclusion that the convention did 
not refer to that system in its great out- 
lines, or that they intended to vest in con- 
gress a larger power upon this subject than 
had ever b^en exercised by the British par- 
liament. 

I shall say no more upon this branch 
of the case. Let it now be granted that 
congress may disregard all the leading 
features of the English bankrupt system, 
and make a law extending to all classes 
of debtors, placing the whole power in 
their hands, and denying all means of co- 
ercion to the creditor. And let it also be 
granted, that, as to faiure contracts, the 
Uw may provide for the discharge of the 
debt without the consent, in any form, of 
the creditor. The inquiry still remains 
whether congress has power to make a 
law which shall re/roacf, and annul con- 
tracts which were made before the law was 
pasted; and that too without the consent 
of the creditor. As a citizen of this re- 
public, where the powers of the govern- 
ment are limited and defined, and where 
the people have justly boasted of security 
in their persons and property against the 
exercise of despotic authority, I feel 
ashamed to be obliged to discuss such a 
question. An emphatic negative should 
be a sufficient answer to the proposition. 
But as it is insisted that the federal gov- 
ernment has the power to nullify contracts, 
the argument to prove the position must 
be examined. I have already attempted 
to defend congress against the charge of 
having made such a law ; and I will now 
endeavor to defend the enlightened patriots 
who framed, and the people who adopted 
the constitution, against the imputation 
of having delegated such a power to con- 



As men are always supposed to con- 
tract with reference to the law of the land, 
there is some propriety in saying that the 
law enters into and forms a part of the 
contract. When, therefore, there is a 
bankrupt system in operation at the time 
the credit is given, the debtor does not 
agree to pay in all events ; but only that 
he will pay unless the debt shall be dis- 
charged in the mode already prescribed by 
law. It is upon this principle that the 
«tate insolvent laws have, to some extent, 



been taken out of the prohibition against 
passing laws ^ impairing the obligation of 
contmcts.** But we are not now dealing 
with a prospective law; but with one 
which comes after the credit was given, 
and blots out the debt. Although some 
may think it a light thing for the legisla- 
ture thus to nullify contracts, the an- 
nouncement of such a doctrine cannot fail 
to shock the moral sense of every right 
minded man in the community. Dis- 
charging the debt which B. owes to A., 
is precisely the same thing in principle as 
taking the goods or the house of A. and 
transferrins them to B. In either case A. 
is deprived of his property against his 
will, and without any fault on his part. 
Such a law strikes at the foundation of 
the social compact. Govemments are in- 
stituted for the security of life, liberty, and 
property ; and to say that the people have 
granted to their servants the right to attack 
private property, is equivalent to saying 
that they have delegated the power of de- 
feating one of the great ends for which 
the government was established. 

It is said that, as this law provides for 
a distribution of the debtor's property, the 
creditor gets all that he has a right to de- 
mand. That argument was met and 
overthrown by Chief Justice Marshall, in 
passing upon the validity of our state in- 
solvent law. He says : " It has been con- 
tended that as a contract can only bind a 
man to pay to the full extent of his pro- 
perty, it is an implied condition that he 
may be discharged on surrendering the 
whole of it. But it is not true that the 
parties have in view only the property in 
possession at the time the contract is 
formed, or that its obligation does not ex- 
tend to future acquisitions. Industry, ta-' 
lents and integrity constitute a fund which 
is as confidently trusted as property itself. 
Future acquisitions are therefore liable for 
contracts, and to release them from this 
liability impairs their obligation." {StuT" 
ge$ v. Crowninshieid, 4 Wheat. 122, 198.) 
The inability of the debtor to pay, whe- 
ther it arises from his fault or his misfor- 
tune, cannot annul his obligation. A con- 
tract is in its very nature indissoluble 
without the'consent of both parties. No- 
thing but performance, death, or mutual 
agreement can put an end to it. Indeed, 
death does not dissolve it. The obligation 
survives the debtor as a charge upon his 
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estate, and the heir or distributee takes the 
property cimi onere. 

The states are forbidden to pass any law 
'< impairing the obligation of contracts.'' 
But this was not done for the purpose of 
securing a monopoly of that species of 
fraud to congress. As the power to annul 
contracts had not been delegated to the 
federal government, there could be no ne- 
cessity for extending the prohibition to 
congress. But for more abundant cau- 
tion the states have since made several 
amendments to the federal constitution, 
which now constitute the paramount law ; 
and the fifth of those amendments extends 
the prohibition in still broader terms to the 
action of the federal government. The 
words are : <^ No person shall be deprived 
of life, liberty, or property^ without due 
process of law." This extends to choses 
in possession, as well as those in action, 
while the inhibition upon the states only 
extends to the latter. This amendment 
has been copied into our state constitution, 
and its influence upon legislative action 
was considered in Taylor v. Porter j (4 
Hillj 140,) and the cases there cited. 
Without stopping (o inquire how much 
ground it covers, it is enough for the pre- 
sent to say, that it cannot mean less than 
that the legislature shall not take the 
property of one man, against his will and 
without his fault, and give it to another. 
That would be depriving him of his pro- 
perty ^' without due process of law." 1 do 
not, however, wish to lay much stress up- 
on this amendment, for neither of the neg- 
ative clauses which have been mention^ 
was at all necessary. The people have 
never delegated to the government the 
power of annulling contracts, and having 
» made no such grant, there was no occa- 
sion for forbidding its exercise. When I 
commission a man to sell my horse, it 
clearly cannot be necessary to add a clause 
forbidding him to seize my ox, or tear 
down my house. Several of the negative 
clauses in the federal and state constitu- 
tions, and these among the number, are 
only valuable by way of showing how in- 
dustriously the people have attempted to 
shield themselves against encroachments 
by the government. 

The right to annul contracts has cer- 
tainly not been given to congress in terms, 
and if it can be found in the constitution 
it must be because it is included in the 



bankrupt power. The argument from that 
clause commences by changing the word 
^bankruptcies" into iMoforacy, and then 
proceeds thus : Congress may legislate o» 
the subject ofinMolveney; this includes the 
whole eybject of insolvency, and the power 
of congress over it iajnst ae ample as that 
which might be exercised by the Briiish 
parUameut; parHament can annul con- 
trmetSj and therefore congress may do it. 
This is the substance and whole force of 
the argument so far as it has ever come to 
py ears. I have already entered my pro- 
test against changing the words of the. 
grant, and shall therefore say nothing 
more upon that point Let this law have 
the benefit of the change, and we will then 
see whether that will be enough to sup- 
port it 

I deny at the outset that the powers of 
the government in this country, where we 
have written constitutions, can be justly 
measured by what has been termed the 
omnipotence of parliament. That body 
has no written law to define the limits of 
its authority. It makes its own constitu- 
tion. Magna Ckarta exerts only a mo- 
ral influence : it interposes no'other barrier. 
Public opinion constitutes the only con- 
servative principle of the government. 
Short of working miracles, parliament 
may do what it pleases ; for there is no 
standard by which to try the validity 
of its acts. I know it has been said that 
acts of parliament which are " against 
common right and reason," are void. (8 
Co. 118.) But Blackstone has shown 
us that such is not the law of England. 
(1 Comm, 91.) When, therefore, we 
speak of the power of parliament over a 
given subject, there is no question of 
construction in the case. But when we 
come to governments deriving their au- 
thority from written constitutions, the 
case is far otherwise. If the power to 
do the particular thing has not been 
granted in express terms, but is to be in- 
ferred from general words, a question of 
construction immediately springs up* 
What is the just and reasonable inter- 
pretation of the grant? Does it, when 
fairly expounded, include the matter id 
hand? If it does not, the thing cannot 
be done, although it may come within 
the letter of the grant Parliament may 
blot out debts ; but it does not, like con- 
gress, act under a power to legislate on 
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the subject of insolvency, but under a 
power to do whatever ii pUaseSj not only 
in relation to insolvency, but every thing 
else. We see, therefore, that there is an 
utter fallacy in the argument which 
gives this power to congress because the 
British parliament has it. The same 
course of reasoning would prove that 
congress might attaint the creditor of 
high treason, for that may be done by 
parliament. 

We are then brought back to the inqui- 
ry whether, under the power to legislate 
on the subject of bankruptcies, congress 
can annul debts which were contracted 
before the law was passed. Now I take 
it to be a sound principle that no power 
conferred in general terms should be so 
construed as to take in all the absurd 
and wicked consequences which may by 
possibility be deduced from it. The pow- 
ers of government, like those which are 
granted by one individual to another, 
should receive a reasonable construction. 
They should neither be frittered away by 
refined and artificial distinctions, so as to 
defeat the legitimate ends for which the 
government was established ; nor should 
they be magnified by overstrained con- 
structions, so as to include cases which 
it is absurd to suppose were contemplated 
by the parties to the compact. It must al* 
ways be important to consider whether the 
power speaks of the particular thing to be 
done in express terms j or whether the 
right to do the thing can only be made 
out by tracing the power into its remote 
consequences. If the people should by 
express words confer on congress the 
power to hang a merchant who had be- 
come insolvent in consequence of the loss 
of a ship, it is not necessary for me to 
deny that the power might be exerted. 
But if the right to take the life of the 
same unfortunate merchant was to be de- 
duced from a power to legislate on the sub- 
ject of insolvency, no one would feel any 
difficulty in deciding that the power did 
not reach so far. Although the case 
might come within the general words of 
the power, all men would agree that tak- 
ing the life of the insolvent merchant 
could not have been within the intention 
of the parties to the compact, and conse- 
quently was not within the grant. Now, 
although life is more dear to us than pro- 
perty, yet the same great principle which 



protects the one, extends to the other also ; 
and we have no better right to follow out 
a power into remote and unjust results for 
the purpose of reaching property, than we 
have when the purpose is to lake life. 
The two acts will differ in the degree of 
wickedness, but their moral qualities will 
be of the same kind. 

Although the powers of parliament 
have no constitutional limit, the English 
courts have often restricted the operations 
of statutes ; and this 'has been done on a 
principle which is directly applicable to 
the question before us. If pariiaroent 
should, in express terms j direct a thing 
to be done which is contrary to reason and 
justice, the mandate must be obeyed. 
"But," says Blackstone, "where some 
collateral matter arises out of the gene- 
ral words [of the statute] and happens 
to be unreasonable ; there the judges are 
in decency to conclude that this conse- 
quence was not foreseen by the parlia- 
ment, and therefore they are at liberty to 
expound the statute by equity, and only 
7iM?ae2A<?<; disregard it. Thus, if an actof 
liament gives a man power to trv aU 
causes that arise within his manor of Dale ; 
yet if a cause arise in which he himselj 
is a party, the act is construed not to 
extend to that, ^because it is unreasonable 
that any man should determine his own 
quarrel." (1 Comm. 91.) Now let us 
apply the principle. The people have not 
in express terms conferred upon congress 
the power to annul contracts, nor have 
they used any words which point directly 
to such a result. The authority of con- 
gress to do the wrong must be made out, if 
at all, by the " general words" in which 
the power is expressed ; and I hold, with 
Blackstone, that « the judges are in de- 
cency to conclude that this consequence 
was not foreseen" by the convention or the 
people; and therefore the annulling of 
contracts is not within the power. The 
case put by Blackstone is a stronger one 
than this. The power was to try all 
causes arising in a particular district. 
There could be no question but that the 
man^s own cause was within the words 
of the grant. But here it is difficult to 
see how the case can possibly be brought 
within the words. What has the power 
to make laws — that is, rules of future 
conduct— on the subject of insolvency, to 
do with the plaintiff's debt, which was 
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due him before the law was passed? But 
waiving that consideration for the present, 
it is still a stronger case than the one put 
bjr Blackstone for restricting the operation 
of the general words in which the power 
is expressed. Although " it is unreason- 
able that a man should determine his own 
quarrel " it is still quite possible that the 
love of justice, or the influence of public 
opinion, may lead him to a correct result. 
But this act of congress secures nothing 
to the creditor. It Xlots out the debt at 
once, and without even the forms of a trial. 
That is a most " unreasonable ' result, 
which can only be reached by extending 
the power beyond its just limits. 

The authorities which were mentioned 
on another branch of the case — the con- 
struction of the bankrupt act — are directly 
in point, and go fully to support the same 
doctrine. I need not repeat the reference. 
And without multiplying authorities in 
support of a principle which is so obvious- 
ly just and reasonable, I will content my- 
self with mentioning one or two other 
cases by way of illustration* Blackstone 
tells us that "the Bolognian law, men- 
tioned by Pufendorf, which enacted ' that 
whoever drew blood in the $treets should be 
punished with the uimost severity J was 
held after long debate not to extend to the 
surgeon who opened the vein of a person 
that fell down in the street with a fit." ( 1 
Comm, 60.) Pufiendorf says, " it had like 
to have gone hard with him, [the barber or 
surgeonj because it was added in the sta- 
tute, that the words should be taken 'pre- 
cisely^ without any interpretation^^ (-P**^ 
h, 5, ch, 12, § 8.) Now that was a case 
coming plainly within the words of the 
statute, and, what is very remarkable, the 
right of interpretation was expressly taken 
away ; and yet the judges did not con- 
demn the worthy surgeon. They could 
not bring themselves to the conclusion that 
the law-makers foresaw and intended so 
unjust a consequence as that of punishing 
a man who had opened a vein to save life. 
I will only add the reasoning of Mr. Just- 
ice Story, when delivering the opinion of 
the court in Wilkinson v. Leland^ (2 Pe- 
Urs^ 627, 657.) After mentioning that 
the power to make laws had been granted 
in the most ample manner by the Rhode- 
Island charter, he says, " that govern- 
ment can scarcely be deemed to be free, 
where the rights of property are left solely 



dependent upon the will of a legislative 
body, without any restraint. The fundftr 
mental maxims of a free government seem 
to require, that the rights of personal 11- 
liberty and private property should be held 
sacred. At least no court of justice in 
this country would be warranted in as- 
suming that the power to violate and dis- 
regard them — a power so repugnant to 
the common principles of justice and civil 
liberty — lurked tmiier any general grani 
of legislative authority^ or ought to be 
implied from any general expressions of 
the will of the people. The people ought 
•not to be presumed to part with rights so 
vital to their security and well being, 
without very strong and direct expres- 
sions of such an irUeniion,^^ He adds, 
" we know of no case, in which a legisla-' 
tive act to transfer the property of A. to B. 
without his consent, has ever been held a 
constitutional exercise of legislative power 
in any state in the union. On the con- 
trary, it has been constantly resisted as in- 
consistent with just principles, by every tri- 
bunal in which it has been attempted to 
be enforced. We are not prepared, there- 
fore, to admit, that the people of Rhode- 
Island have ever delegated to their legis- 
lature the power to divest the .vested 
rights of property, and transfer them with- 
out the assent of the parties. Now here, 
no special power to annul contracts can 
be found in the constitution ; but it is sai4 
that such a power may be found *< lurking 
under a general grant oflegisUtive autho- 
rity" over ^^ the subject of bankruptcies" — 
or insolvency^ as has been granted for the 
purposes of the argument. But I deny 
that this general grant can be rightfully 
pushed to such an extreme as to include 
contracts which were madebefore the pass- 
ing of the law. Such a consequence was 
never intended by the convention, the 
states, or the peopla It is an unreasona- 
ble and strained construction of the power, 
and ought not to prevail. It is undoubt- 
edly much more common to magnify 
powers which have been conferred upon 
the government, than those which have 
been granted to individuals. But I am 
not aware of any principle upon which a 
distinction cai; be maintained. Constitur 
tional governments, as well as individual 
agents, act under a compact betweeot 
themselves and their principals ; and I seif 
no raason why their chaiteoi sbouU not ia 
6 
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both cases be subjected to the same rules 
of construction. 

Let us now apply the principle asserted 
by this law to other subjects of legislation. 
Congress has fpower to lay and collect 
taxes, duties, imposts, and excise; to regu- 
late commerce, and to declare war. Can 
congress lay a new duty on the goods 
which the merchant imported the year 
before ? or can any one be taxed on ac- 
count of the property which he once own- 
ed, but had sold before the law was pass- 
ed f After the merchant's ship has sailed 
with proper papers, can congress subject 
him to a penalty or forfeiture, because 
some other document was not procured ? 
After our people have had intercourse with 
those of another nation, in time of peace, 
can congress give a retrospect to a decla- 
ration of war, and thus render that inter- 
course illegal % I presume no one will 
say that any of these things can be done. 
And yet in each of the supposed cases the 
power of congress over the subject is given 
in as broad terms, to say the least, as the 
power over bankruptcies ; and no qualifi- 
cation has, in terms, been annexed to it. 
Still the power has a limit, resulting 
either from the nature of our institutions, 
or the rule of construction which has 
been mentioned. The general words in 
which the power is expressed should 
not be carried out into remote and unjust 
results which could not have been in the 
minds, or within the intention of the par- 
ties to the compact. I will put another 
case. Under the power to regulate com- 
merce, congress may, perhaps, forbid the 
making of contracts of a particular kind 
connected with trade. But after a con- 
tract has been made, which was lawful 
at the time, will any one pretend that con- 
gress can declare it void? I presume 
not. 

If then it be conceded, as has been thus 
far assumed, that the authority to annul 
contracts may possibly be deduced from 
from the bankrupt power, I hold that 
upon well established principles — such as 
have been and must be acknowledged in 
every enlightened community — the power 
should not be 90 construed as to touch 
this debt. It is against reason and justice. 
But the authority to annul contracts, 
whether made prior or subsequent to the 

S massing of the law, can only be deduced 
irom the bankrupt power by supposing 



that the convention had in view the Eng- 
lish bankrupt system. Under that, Ibe 
debt is discharged. But the advocates for 
this law are compelled to reject that sys- 
tem, because it will not answer their pur- 
pose. It is confined to traders, and is a 
compulsory remedy in the hands of the 
creditor; and besides, the debtor cannot 
be discharged without the consent of his 
creditors as a class. Let us lay the Eng- 
lish bankrupt laws out of the case, and 
how will the question then stand? Con- 
gress may legislate "on the subject of 
bankruptcies" — or imolveney^ as the ad- 
vocates of this law would have the con- 
stitution read. Under this power, laws 
may be passed to deter men from contract- 
ing debts which they either want the abi- 
lity or the will to pay. The insolvent 
debtor may be punished. His goods, and 
even his body may be seized for the pur- 
pose of compelling him to discharge his 
legal obligations. But where is the autho- 
rity for punishing the creditor ? He is not 
the insolvent^ and the power says nothing 
about him. If we do not consider the con- 
stitution as referring totheEnglish bankrupt 
system, it is impossible to maintain that 
the annulling of the debt comes within 
the scope of the power. If it be said that 
both debtor and creditor are included in 
in the term insolvency, then I answer, 
that in the same sense both the thief and 
the man whose goods may be stolen are in- 
cluded in the term larceny ; and yet who 
would think that a power to punish lar- 
ceny would authorize congress to punish 
the unfortunate man who had lost his 
goods. I repeat, therefore, that unless 
we take the term " bankruptcies" as it 
had been used and understood prior to the 
adoption of the constitution, there is no 
color of authority for blotting out the debt ; 
and if we take the term as it had been used 
and understood before the constitution 
was framed, the voluntary branch of this 
law cannot be supported for the reasons 
which have been assigned on another 
branch of the case. 

There is still another view of this ques- 
tion which is very satisfactory to my mind. 
Congress has no judiciaU power over the 
subject of insolvency. The power is " to 
establish uniform tewt" on that subject. 
A law is a rule of action. It looks to the 
future. It prescribes the rule of right and 
of duty for the time to come. But con- 
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gress haa attempted the exercise of judi- 
cial powers. It has legislated backward 
instead o( forward, and thus passed judg- 
ment upon existing obligations. It has 
not declared what shall be the force of 
contracts thereafter to be made, or when, 
or under what circumstances the obliga- 
tion of such contracts shall cease. If 
that^ad been done, men would then have 
known how to govern themselves when 
asked to part with their money or property 
upon credit. But congress has said that 
contracts already made shall be blotted 
out. This is nothing less than a judg- 
ment of forfeiture against creditors. It is 
a sentence, confiscating their property 
for the benefit of the debtor. It is a down- 
right misnomer to call it a law. When 
congress says thai debts thereafter to be 
contracted may in a certain event be dis- 
charged without payment, it speaks the 
language of legislation. But when it under- 
takes to nullify a contract already in ex- 
istence, it assumes an office that does not 
belong to it. It mounts the judgment 
seat, and, like other usurpers, condemns 
men who are without fault. No trans- 
gression is laid to the plaintiff's charge, 
and if congress can condemn him to the 
loss of his debt, it can seize his goods of 
equal value, and give them to the defend- 
ant There is no difference in principle 
between the two cases. Such things can- 
not rightfully be done. Our frame of go- 
vernment was settled by enlightened ho- 
nest, industrious and frugal men, who held 
sacred the obligation of contracts. I doubt 
not that they could sympathise as warmly 
with unfortunate debtors as the men of 
the present day. But they rightly judged 
that it was for the creditor — ^not the go- 
vernment — to decide for himself when he 
would be generous and forgive the debt. 
They did not undertake to regulate men's 
charities ; but if they had, they would as 
soon have confiscated a chose in posses- 
sion, as one in. action. In my humble 
judgment the constitution gives no color 
for the argument that congress may make 
retroactive laws against creditors. 

I have spoken plainly of this law, not 
because it gave me any pleasure to do so, 
but because I thought the occasion called 
for it The law is based upon false and 
dangerous principles. Congress has un- 
dertaken to legislate for the past, as well 
«8 the futuie \ and vaB\es4 of leaving men 



to bear the consequences of their own fol- 
lies and misfortunes, an attempt has been 
made to transfer their burdens to the 
shoulders of other men. The law benefits 
one class of citizens at the expense of ano- 
ther, and it cannot be carried into execution 
without producing that unjust result. It is 
a measure of the same general character 
with the " stop laws*' of some of the states, 
and the various other devices which have 
been resorted to for the purpose of enabling 
men to throw off their legal obligations. 
Such measures are calculated to overthrow 
credit, corrupt the mortClsof the people, and 
destroy all confidence in the justice of the 
government. My opinion of the character 
of such enactments was briefly expressed 
in Stone v. Green, (3 Hill, 469) and it re- 
mains unchanged. But great as are the 
mischiefs which have already resulted 
from such laws, they are not comparable 
with the consequences which may follow, 
should the bankrupt law be upheld as a 
constitutional exercise of power. That 
mode of interpreting the constitution 
which will support the law can fall little 
short of asserting the principle, that the 
federal government may do any thing 
which is not expressly forbidden. There 
is a constant tendency in the legislative 
department to enlarge thn boundaries of 
its authority ; and if the judiciary shall 
from any cause fail to discharge its office 
of upholding and defending the funda* 
mental law against these and all other en* 
croachments, the patriot will have much 
cause to apprehend that the experiment of 
free institutions will ultimately prove a 
failure. Although I am no alarmist, I am 
among the number of those who believe 
that the union can gain nothing, either in 
usefulness or stability, by magnifying the 
powers of the federal government at the 
expense of the states and the people. 
That is not the way in which any thing 
cnn be finally gained , but it is the way 
in which all may be lost. 

I desire not to be understood as enter* 
taining any hostility to a proper bankrupt 
system. On the contrary, I deem such a 
system highly expedient in a country like 
this, where there are several independent 
governments in operation, and where soma- 
ny of the people are engaged in trade and 
commerce. A bankrupt law is necessary 
to secure to creditors their just rights, ^nd 
to afford adequate relief to those, wbo, 
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iVom the nature of their pursuits, are sub- 
ject to sudden and unforeseen reverses of 
fortune. But those classes which are not 
connected with trade, neither need, nor 
could they endure a national bankrupt sys- 
tem. So far as they require relief from 
the burden of debts, there is no reason for 
apprehension, judging from the past, that 
they will not obtain from the state legis- 
latures all that can properly be granted. 
And a compulsory bankrupt law, the only 
one which I think constitutional, would 
be more than the^ pould bear. 

Since my opinion was prepared, 1 have 
received two other opinions upon the same 
subject ; one by Judge Wells of the U. S. 
Court for the district of Missouri, who 
agrees with me that the voluntary branch 
of the law cannot be supported ; (2 iV. Y. 
Legal Obaerver, 185;) and the other by 
Mr. Justice Catron, wno has arrived at a 
different conclusion. (1 Howard, 277 
note.) Beyond the weight of authority 
which the name of the learned judge last 
mentioned justly carries with it, I see no- 
thing in his opinion which is calculated 
to shake the convictions of my judgment. 
After what has already been said, f shall 
only notice one or two things. The 
learned judge has " purposely avoided any 
attempt to define the mere word bankrupt 
cy ;*• and has contented himself with af- 
firming that the power "extends to all 
eases where the law causes to be distribut- 
ed the property of the debtor among his 
creditors ; this is its least limit. Its great- 
est is the discharge of the debtor from 
his contracts. And all intermediate 
legislation, affecting substance and form, 
but tending to further the great end 
of the subject — distribution and discharge 
— are in the competency and discretion of 
congress." The power is to make laws 
"on the subject of bankruptcies," and no 
« limit*' of any kind is mentioned in the 
constitution. How then can any boundary 
be affixed to the power, except by regarding 
it as pointing to some bankrupt system ? 
Clearly thereis none. The very fact that the 
learned judge has mentioned limits, proves 
that no lawyer can read and reason upon 
thepowerwiihout considering it as pointing 
to the English bankrupt system, which 
provides for " distribution and discharge.*' 
If that be so, then what authoity can 
there be for taking one or two things con- 
doned in that system, and tejeeting all the 



rest? Why go beyond traders? Why 
place the power in the hands of the debt- 
or, and deny all remedy to the creditor ? 
Why discharge debts without the consent 
of the creditors as a class? And why 
nullify contracts which were made before 
the law was in existence? I will not say 
that these questions cannot be answered ; 
but I will say that as yet no answev has 
been given. 

I have been particularly struck with 
the difficulty which the learned judge 
found in getting over the objection that 
this law violates contracts. Indeed, I do 
not perceive that he has got over it, unless 
it be by a leap. But the fault is not his : 
it is in the law. There is no legal high- 
way across that gulph. He says " the 
great object of giving the bankrupt power 
to congress w^as to deprive the states of 
the dangerous power to abolish debts." 
With great submission, I think otherwise. 
That end was fully accomplished by ano- 
ther clause of the constitution, which di- 
rectly prohibits the states from passing 
any law " impairing the obligation of con- 
tracts." The mere existence of the bank- 
rupt power has not even touched the juris- 
diction of the state legislatures. 

But I will not pursue the subject It is 
easy to affirm that this law is warranted 
by the bankrupt power. But any one who 
attempts to assign the reasons for such an 
opinion, will, I think, find that he has en- 
tered upon a most difficult task. 

My conclusion is, that the voluntary 
branch of the bankrupt law is unconstitu- 
tional, for the following reasons : 

1. It is not confined to traders, but ex- 
tends to all classes of debtors. 

2. It places the whole power in the 
hands of the debtor, without giving any 
means of coercion to the creditor. 

3. It discharges the debt without the 
consent of the creditor in any form, and 
so violates the obligation of the contract. 

4. If it retroacts so as to discharge 
debts contracted before its passage, then 
it not only violates contracts, but it goes 
entirely beyond the scope of the bank- 
rupt power. It is not a law, but a een- 
tence OT judgment against creditors, and 
congress has no judicial power over the 
subject. 

For these reasons I am of opinion that 
the second plea is bad in substance as well 
as form. But I find that any brother 
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Cowen has arrived at a difierent conclu- 
ision in Kunzlerv, Kokaus and Visser^*^ 
and the chief justice agrees with him in 
opinion. The plaintiff is therefore only 
entitled to judgment on account of such 
defects in the plea as may be cured by 
amendments. 

Judgmeni for the plaintiff. 



Flint Whitiwo T.-BBifjAiriN Burt. 



PROMISSORY NOTE — ENDORSER — NOTICE 
OP DlSH0N0R-*-8UB8EaUENT PROMISE 
TO PAY. 



Theterrice of notice of dishonor of a Promisicry 
note, to charfe ao eodoiwr, by leaving it at the 
Poet-office where the demand is made, is only 
good where the notice is to be transmitted by 
mail from the place where it was deposited to 
some otiier Post-office ; where therefore, on the 
day a note fell due payment was demanded at 
the Bank in Oswego, and a notice of protest was 
deposited in the Pcist-office at that place address- 
ed to the endorser who resided in the town of 
Oswego, about four and a half miles from the 
Foet-office in the Tillage, which was the ocily 
Post-office ia the town and the nearest Post- 
office to the Hefendant, and the one at which be 
received bis letters and papers.— Held that the 
notice was not well served, and the endorser 
wee discharged. 

An unqualified promise of payment made by an 
endorser after a note becomes due furnishes pre- 
sumptive evidence that he has been duly charged 
so ftf as relates to notice ; but where it affirma- 
tively appears that notice was not duly given, 
the presumptioa is at an end. 



Assumpsit tried before Gridley, Cir. 
J.i in December, 1842. The Plaintiff 
sued as the endorsee of a promissory note 
dated June 10, 1837, made by Erie Poor, 
for $250, payable at the Oswego Bank 
three months after date to the order of the 
defendant, who endorsed it to Moses Whit- 
ney, and he endorsed it to the plaintiff. 
On the day the note fell due, September 
13, 1887, payment was demanded at the 
Bank in Oswego, and a notice of protest 



* Another case decided at the ssme time. 



was deposited in the Post-office at that 
place, addressed to the defendant. The 
defendant resided in the town of Oswego, 
about four and a half miles from the Post* 
office in the village, which was the only 
Post-office in the town. It was also the 
nearest Post-office to the defend ant, and the 
one at which he received his letters and 
papers. The plaintiff gave evidence lend- 
ing to make out a promise by the defend- 
ant in May, 18 i2, to pay the note. The 
Judge held the notice of protest insuffi- 
cient, and that the further evidence did 
not help the case; and nonsuited the 
plaintiff, who now moves for a new trial 
on a bill af exceptions. 

C. Tracy, for plaintiff. 

J. Brawn, for defendant. 

By ike Court, Bronson, J. — The ser- 
vice of notice to charge an endorser, by 
leaving it in the Post-office where the de- 
mand is made, is only good where the no- 
tice is to be transmitted by mail from the 
place where it was deposited, to some 
other Post-office. (Ransom v. Mack, 2 
Hill, 587; Sheldon \. Benham, 4 id. 129.) 
This notice was not well served, and the 
endorser was discharged. 

The further evidence given by the 
plaintiff, falls short of making out a pro- 
mise by the defendant to pay after the 
whole fell due. But if we assume that a 
promise was proved, the plaintiff cannot, 
recover. An unqualified promise of pay- 
ment made by the endorser after the note 
became due, furnishes presumptive evi- 
dence that he has been duly charged, so 
far as relates to notice. But where it af- 
firmatively appears, as it does here, that 
notice was not duly given, the presump- 
tion is at end. 

It has been held that if the endorser, 
unthfuU knowledge that notice has not been 
properly served, makes a promise of pay- 
ment, it will be a waiver of the want of 
notice. But that doctrine will not answer 
the plaintiff's purpose, for it does not ap- 
pear that the defendant knew he had not 
been regularly charged; and the cases 
agree that the fact of knowledge must 
affirmatively appear. The effect of a pro- 
mise whether received as presumptive 
evidence of due notice, or as a waiver of 
the want of it, was so fully considered in 
TebhettM v. Dowd, (23 Wend. 379,) that 
I need say nothing more upon the subject. 
New Hal denied. 
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IN CHANCERY. 



Before the Hon. Reuben H. Walworth, 
Chancellor of the State of New York. 

Elizabeth Van Slyke, Administratrix 
and Appellant v. Valentine Schmeck, 
Respondent* 

appeal bond — PRACTICE AMENDMENT. 

According to the provisions of the Reyised Sta- 
tutes (2 R. S. 610, § 108), SQ sppeal against a 
Decree of a Surrogate is not effectual unless a 
Bond is filed with the Surroeate with two suffi- 
cient sureties to be approved of by him within 
thirty days; accordingly where an appeal and 
Bond were filed on the 28th of January, 
1843, the Decree havinf^ been entered on the 
80th December preceding, and it appeared that 
the Bond had not been approved by the Surro- 
gate who was absent from home when it wm 
left at his office, and who, when applied to a 
month afterwards to approve thereof,declined(M> 
to do, on the ground not only that it was too 
late, but that he did not deem the sureties re- 
sponsible for the amount required, and that 
the condition of the bond wait defective. 

Held, that although a technical defect in the 
condition of the Bond, as well as a formal de- 
fect in the Petition of appeal might be remedied 
by amendment, the appeal bond not having been 
approved of by the Surrogate, the appeal was 
irregular, and must be dismissed, the Court not 
having the power to amend such a defect. 

This was an application to dismiss an 
appeal from the sentence and decree of 
the surrogate of Niagara county, for the 
payment to the respondent of $1054,40 
and interest. The decree appealed from 
was entered the 30th December, 1842, and 
on the 28th of Jaunuary thereafter, the 
appellant filed in the office of the surrogate 
an appeal, together with a bond to the 
respondent, in the penalty of $100, with 
two sureties whose affidavits were annex- 
ed, stating that they were householders, 
and were each worth 9200 over and above 
all just debts and responsibilities. But 
the bond was not approved by the surro- 
gate, who was absent from home at the 
time the bond was left at his office, and 
did not return until the evening of that 
day. And whdh applied to to approve the 
bond about a month afterwards, he de- 
clined 60 to do, not only on the ground 
that it was too late, but also because he 
did not deem the sureties responsible for 



the amount required. The bond was also 
defective in form ; the condition thereof, 
being that the appellant should diligently 
prosecute her appeal, to effif^ct and pay all 
such costs as should be adjusted against 
her, in the event of her failure to obtain a 
reversal of the decinon appealed fromj in- 
stead of a condition to prosecute her ap- 
peal to effect, and to pay ^ all costs that 
should be adjuged against her by the 
Court of Chancery," as required by the 
108th section of the title of the revised 
statutes relative to writs of error and ap- 
peals. The petition of appeal filed with 
the register was also defective in form, as 
it did not show who were intended to be 
made parties to the same, as respondents 
in the appeal. 

/. L. Curtenius^ for appellant. 

i/. Gardner, for respondent. 

The Chancellor. — If no other diffi- 
culty existed in this case than the techni- 
cal defect in the condition of the boni, 
that could be remedied by allowing the 
appellant to amend under the provisions 
of the revised statutes on that subject. (2 
R. S. 556, § 34, Potter v. Barker, 4 
Paige's Rep. 290.) The formal defect in 
the petition of appeal is also one which 
this court would permit the appellant to 
amend upon payment of costs. 

But the statute declares that the appeal 
shall not be effectual until a bond shall be 
filed with the surrogate with two suffi- 
cient sureties to be approved of by him. (2 
R.S.610,§ 108.) If the appeal bond, there- 
fore, is not approved by the surrogate, the 
appeal is irregular and must be dismissed; 
as this court has no power to amend such 
a defect. Here the bond was not ap- 
proved by the surrogate, and he stales in 
his affidavit that he did not consider the 
sureties responsible for the amount re- 
quired. Their affidavit of justification 
was not equivalent to an approval of the 
sureties by the surrogate. For if he 
doubted their responsibility it was his duty 
to examine them on oath as to the parti- 
culars of their property, where it was situ- 
ated, &c., and the nature and amount of 
their debts and responsibilities, before he 
approved the appeal bond. A bond pro- 
perly approved not having been filed with 
the surrogate within the thirty days al- 
lowed by law for appealing, the appeal 
filed with him was irregular, and must be 
dismissed with costs. 
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Before the Hoiii P. Whittlesey, Vice- 
Chancellor of the Eighth Circuit. 

B ORCHARD V. Phillips et al. — 14 Feb, 
1844. 

NOTICE or LIS PENDENS UNDER THE ACT 
OF 1840 PAYMENT OF SURPLUS PUR- 
CHASE MONEY TO JUNIOR INCUM- 
BRANCER. 

On a sale under a decree of foreclosure there was a 
large surplus, which wa¥ brought into court 
The Master's report of the sale was filed on the 
4(h November, I84S. On the 6tlj November 
following, B. filed with the clerk his claims fof 
the surplus, and an order of reference wasenter- 
ed in relation thereto at tlie instance of B., and 
was executed by the Master, who by his report 
awarded the surplus to B. to whom the same 
was, by virtue of an order made therefor paid on 
the 22nd November, 18^3. It appeared that 
Che Master in proceeding on the reference, was 
furnished with the certificate of the clerk that 
the only claim filed was that of B. W and W. 
who had a lien upon the mortgaged premises by 
a judgment subsequent to the mortgage fore- 
closed, and who had filed a notice of lis pendent 
required by the act of 1840, in the County 
ctork's office, upon which the usual decree had 
been tdcen» applied to vacate the proceedings 
in relation to the surplus, and for an order that 
B. restore the money withdrawn, alleging that 
they were not informed of the proceedings in the 
suit Until the 8th November, 1843, and that 
after ascertaining the necessary facts, they sent 
a notice of their claim to the clerk to be filed. 
Ic was admitted however, that such notice was 
not received by the clerk till November 24th, 
being two days af;er the money had been paid 
toB. 

Hbi^d, that W. and W. although not parties to the 
suit, were foreclosed the same as if the bill had 
been taken as confessed agkinst them. 

Held, also, that the Court had no control over 
the money received by B. 

This was a bill to enforce a mortgage- 
decree of sale entered July 25, 1843, and 
sale macle October 25, 1843. The defend- 
ant, Calvin H. Bryan was the purchaser, 
and there was a surplus produced by the 
sale of $1898,28, which was brought into 
court. The Master's report of sale was 
filed Nov. 4, 1843. Nov. 6, 1843, Calvin 
H. Bryan filed with^the clerk, bis claims 
for the surplus, which were two— one, a 
decree upon a junior mortgage for the pur- 
chase money, executed by the defendant 
Jasper Parish to the defendant, Phillips, 
and the other, a mortgage executed by the 
defendant Parish to the defendant Bryan, 
dated May 1, 1841 -, the first claim was 



• 1 388,72, the second, $982,08. An order 
of reference was entered in relation to the 
surplus money, upon the application of 
Bryan, Nov. 15, 1843, and was executed 
by the Master, Nov. 22, 1843, when his 
report was filed awarding the surplus to 
Bryan. The Master in proceeding upon 
the reference was furnished with the certi- 
ficate of the clerk that none of the defend- 
ants had appeared in the suit but Phillips, 
and that no other claim was filed, but the 
claims filed by Bryan. Phillips was 
summoned by the Master, but no one but 
Bryan appeared before him on the refer*- 
ence. Upon filing the Master's report, an 
order was made for the payment of the 
money to Bryan, Nov. 22, 1843, and the 
money was immediately paid to him. The 
mortgage foreclosed by this suit, was ex- 
ecuted in 1837. Phillips had conveyed the 
mortgaged premises to the defendant, 
Parish. The Messrs. Willetts, the peti- 
tioners, recovered a judgment against Pa- 
rish in 1838, upon which was due $437,80. 
The notice of lis pendens required by the 
act of May 14, 1840, was duly filed in the 
County clerk's ofiice, and the usual decree 
taken under the act. The petitioners 
state that they were not informed of the 
proceedings in this suit, until Nov. 8, 1843, 
and then were so informed in such a man- 
ner that it was necessary to write again 
to obtain information as to the title of the 
suit, and the court in which it was pend- 
ing. The mortgaged premises were situ- 
ated in Monroe county, and the petitioners 
reside in Delhi, Delaware county. After 
ascertaing the necessary facts which they 
did not do until Nov. 20, 1843, they im- 
mediately sent a notice of their claim to 
the surplus to the Master, and to the clerk 
to be filed. The clerk did not receive it 
until Nov. 24, after the money had been 
paid out ti) Bryan. The Petitioners then 
called upon Bryan to pay their judgment 
or to consent to vacate the proceedings 
for the surplus, which he declined to do. 
Bryan at the time of instituting the pro- 
ceedings for the surplus, knew of the ex- 
istence of the petitioners judgment, but 
was informed that it was collaterally se- 
cured by other obligations. The petition- 
ers now apply to vacate the proceedings 
in relation to the surplus, and for an order 
that Bryan restore the money withdrawn 
by him to the Court. 

jP. AT. Haight, for petitioners. 
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E. Griffin^ for defendant Bryan. 

The Vice-Chancei-lor. — These peti- 
tioners having a lien upon the mortgaged 
premises by a judgment subsequent to the 
mortgage foreclosed, and upon taking the 
decree in the cause, proof having been 
made of the filing the requisite notice in 
the County clerk's office, the petitioners 
must under the act of May 14, 1840, be 
deemed to be foreclosed, although they 
were not made parties to the suit. 1 
apprehend also that the effect upon them 
is precisely the same as if the bill had 
been taken as confessed against them, 
after having been made parties, and served 
with process. The 10th section of the 
act before referred to gives these petition- 
ers the right to apply for surplus monies, 
and set aside the sale in the same manner 
as if they had been made parties. They 
did make their application for surplus mo- 
nies, but it was not made until after it had 
been paid out of court upon a previous ap- 
plication by another claimant. Mr. Bryan 
one of the defendants filed his claim, pro- 
cured a reference to a Master, produced to 
the Master the certificate of the clerk 
that only one defendant had appear- 
ed, and that no other claim had been filed ; 
the Master summoned the defendant, who 
had appeared, no one appeared before him 
except Mr. Bryan, and the amount of his 
claims was ascertained and reported, and 
upon the filing of his report, an order was 
made for the payment of the money to 
him, and it was paid to him. The order 
was made for the payment of the money 
immediately, without waiting for the eight 
days nisi for confirmation, because no one 
appeared before the Master, and therefore 
no one had a right to except. The whole 
proceedings were in strict conformity with 
the 136th rule, and with the course indi- 
cated by the Chancellor in Hurlburt v. 
Me. Kay, (8 Paige, 651.) Indeed, this 
application is not made on the ground of 
any irregularity. The petitioners counsel 
does however insist that it was the duty 
of the Master under the 136th rule to re- 
quire certificates as to liens from the pro- 
per clerk's offices to be produced, and not 
confine himself to summoning the parlies 
who had appeared, and the persons who 
had filed claims. But I do not so under- 
stand the rule. Before the law of 1840, 
every person who would have had any 
claim upon the fund must, to have been 



foreclosed cts against the land, have been 
made parties, and served with process. 
They would have thus had notice. By 
the law of 1840, and the filing of the no- 
tice in the county clerk's office according 
to its provisions, judgment creditors re- 
ceive what is by law deemed to be actual 
notice. If, therefore, a judgment creditor, 
after thus having legal notice of the pro- 
ceedings, neglects to file his claim, it may 
be fairly presumed that his claim is paid, 
or that he does not think it worth pur- 
suing. If the Master had procured the 
certificate of the clerk of the Supreme 
Court, showing the existence of this 
judgment and no one had appeared to 
claim anything by virtue of it, he would 
not have been justified in withholding a 
report in favor of Mr. Bryan. He could 
have taken no notice of any such judg- 
ment when the party in whose favor it 
was did not appear to found any 
claim upon it. The course prescribed by 
the 136th rule seems to have been strictly 
pursued, and all that it requires to be 
done seems to have been dose. 

If the petitioners had presented their 
claim before the Master, it would appear 
independent of equities arising out of ex- 
trinsic circumstances, that it was a lien 
upon the fuiui, subsequent to the de- 
cree held by Bryan, but prior to the mort- 
gage held by him. It was subsequent to 
the decree, because the decree was upon 
a mortgage, which, though younger thaa 
the petitioner's judgment, was given for 
the purchase money. It was prior to 
Bryan's mortgage, because it was older in 
point of time. 

The surplus, however, was sufficient to 
pay Bryan's first claim, and the judgment 
of the petitioners. But Bryan has by his 
diligence and speed, obtained the whole 
surplus, and obtained it by prooeedings re- 
gularly instituted and prosecuted, and the 
question now is, whether the petitMnen 
can obtain any relief. 

The circumstances under which this 
application is presented, and the facts upon 
which it is founded, would be sufficient to 
open any order or default, and let in the 
petitioners to be heard on equitable terms. 
If the matter was still pending before the 
Master, the petitioners though they had 
filed no claim, would be permitted to 
go before the Master and prove it, and 
even after the Master'^ report had come 
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in, and at any time while the monej was 
under the control of the court, I think 
these petitioners would be permitted to 
have their claim examined. It would 
clearly be within the power of the court to 
do what was equitable as long as the 
fund was within its control. But in this 
case the fund has been paid out, and Mr. 
Bryan has regularly obtained possession 
of it. The order has been executed, and 
I question whether it is competent for the 
court now to set aside, or rather, whether 
it is competent for the court to order Bryan 
to restore the money. Courts of law have 
power over their own process, and of the 
money raised by it, while it is in the She- 
riff's hands, but can they direct its repay- 
ment after it has come to the hands of the 
party? 

So courts of equity in mortgage cases, 
can set aside orders, defaults, and even 
the enrolment of decrees, and sales under 
them, when the party to the suit was the 
purchaser, and the property was still in 
ikis possession, but have they any control 
over the money which has been raised by 
sale, and paid over to a party ? How is 
the order to repay the money into court 
to be enforced by execution or attachment? 
In bills for the administration of assets, it 
appears to be the general rule that the 
court has control over the fund as long as 
it or any part of it remains in court, but it 
is to be inferred that it can exercise no 
control over that which has been paid out 
under a regular order of the court. ( Wild- 
er v. KeeUr, 3 Paige, 164; Brooks v. 
Gibbons, 4 Paige, 377; 2 Smith's Ch. 
Practice, 267.) The present case appears 
to be very similar in principle, and I must 
confess that in my view of this case, the 
court has lost all control of the money. 

It is suggested that Bryan was guilty 
of a fraudulent concealment of fact when 
he obtained this money. It is clear that 
at such time he knew of the existence of 
the petitioners judgment but he was also 
given to understand that it was collate- 
rally secured. And he might have sup- 
posed that such was the reason why it 
was not claimed, neither do I suppose 
that a mere knowledge of the existence of 
the judgment is sufficient to infect his 
lawful and regular acts in obtaining the 
money with the stamp or taint of fraud, 
and if so I cannot perceive any clear mode 
of relief by this application. If the peti- 



tioners, have sustained a loss in this mat- 
ter, it has arisen out of the provisions of 
the law of 1840, by which notice filed in 
the county clerk's office, is substituted for 
the notices formerly served upon the par- 
ties. If the legislature in their desire to 
diminish costs have adopted rules, which 
endanger the rights, and prejudice the in- 
terests of parlies, it is an evil for that 
power to correct, and not this court. The 
only duty of judicial tribunals is to admi- 
nister the law as they find it. There 
maj' be cases supposed when the lien of 
even vigilant judgment, creditors will be 
cut off under this law, as in the case of 
judgment, creditors absent from the coun- 
try when the bill is filed. But with the 
policy of the law this court has nothing 
to do. 

The prayer of the petition is denied, 
with ten dollars costp. 



COURT OF COMMON PLEAS. 

Before the Hon. M. Ulshoeffer, and 
Judges Incus and Ingraham. 

Jenkins v. Stephens, 
demurrer to plea general demur- 
rer to several pleas. 

To a declaration in an action on a Bond containing 
two counts, the first on a money bond without 
setttni; forth the condition and the second aet- 
ting forth the condition, the defendant plead- 
ed nil debet to both counts. Htld^ as to (he 6nt 
count that the plea was bad, that it should have 
been mm estjar.tum ; but as to the second count, 
that as the bond was not the foundntion of the 
action but only the inducement to the action, 
and matter of fact the foundation, nii deM waa 
a good plea. 

On a general demurrer to several pleas, if either 
plea is good, the defendant is entitled to Judg- 
ment 

Demurrer to Plea. — The action was 
on a Bond. The declaration contained two 
counts, the first on a money hond under 
seal, which stated no condition, the second 
count on a bond of indemnity stating the 
condition. 

The defendant pleaded nil debet to both 
counts. 

Geo. White in support of the demurrer. 
The first count is on a money bond under 
seal, without condition. The second 
count is on a bond to indemnify with oyer, 
nil debet is pleaded to both countSy it is not 
good as to either, non est factum is the 
proper plea.— (1 Chitty PL 477, 478, 479; 
6 



88 



THE NEW-YORK LEGAL OBSERVER. 



Eoglish Cases. — Uavies v. J«nkimi* 



2 Saund, 187 ; 5 E$p, R. 38j 1 Cow. per 
Woodwarih,J,, 676; 8 John R, 82 ; 11 
idem. 474-6.) 

J. 5. Mitchell^ contra. The plea of nil 
debet is good because, 1. The indemnity 
on which this suit is brought is a cove- 
nant to save plaintiff harmless, &c. — (2 
R. S. chap. 6, § 20, 355.) 2. It is only 
inducement to tne action, the foundation 
being a matter of fact, viz., whether there 
was a legal recovery against the plaintiff 
on account of auch levy within the mean- 
ing of the indemnity. — {Gra, Prac 196, 
op. Court. Sept. term.) 

Per Curiam. — This is a demurrer to a 
plea in an action of debt. The narr. con- 
tains two counts, I. on a money bond 
stating no condition. 2. On a bond of 
indemnity stating the condition. The 
plea is nil debt to both counts. 

As to the first count, the plea of nil debet 
is not good. The bond, or specialty, being 
the foundation of the action, the plea 
ought to have been non est factum. ( 1 
Chit. 478-9.) 

As to the second count, the bond is not 
the only foundation of the action. The 
bond is only inducement to the action, and 
matter of fact the foundation, and nil debet 
may be pleaded — (11 John ^ 476.) The 
The various matters of fact upon which 
this count is founded, are stated in the se- 
cond count. It is true that where the 
bond is the foundation of the action, al- 
though extrinsic facts are mixed with it, 
nil debet is not a good plea — ^but bonds of 
indemnity against escapes and such like 
indemnities have always been held not to 
be the foundation. The escape being 
matter of fact is the foundation. In the 
case before us, the plaintiff being sued for 
the levy against which he was indemni- 
fied, and judgment being recovered against 
him for such levy, are the mailers of fact 
upon which this suit is founded, and the 
bond of indemnity is only inducement. If 
80, nil debet is a good plea. 

The defendant mistakes in supposing 
that the Art. 2 R. S. 355, 1st edit. § 20, 
authorizes this plea. This is not an ac- 
tion of covenant but debt. The words 
'* or with the plea of nil debet to an action 
of debt or judgment," do not meet this 
case, and the ^ 10 only applies to the 
plea of nil debet in cases where such plea 
might, before the statute, have been put in 
ftCCOrain^ to the settled rules of pleading 



(20 Wend. 2 ) ). The question then is, 
whether according to therules of pleading 
nil debet is a good plea to the second 
count? (Vide 1 Saund. 39, note 3; 2 
Saund. 187, and note: 2 Gr. Prac. 2nd 
edit. 232-3.) 

It rather occurs to us that the foregoing 
conclusion is correct, viz., that the plea 
might be sustained as to the second count. 

On a general demurrer to several pleas, 
if either plea is good, the defendant is en- 
titled to judgment. (12 Wend. 165.) 

If this plea, however, is bad as to the 
first count, it must be held bad for the 
whole. ( 1 Saund. 28, note 2.) If several 
pleas had been put in, the result would 
have been different. 

The plaintiff is therefore entitled to 
judgment, with liberty to the defendant, 
on payment of costs to withdraw or amend 
his pleas. 

la tlL« Bx«lL«4««r ot Picas. 

Before the Right Hon. Lord Abinoek, 
Ch. B., and Barons Parkb, Ai^der- 
soN, GuRNKT, and Rolfe. 

Davixs v. Jenkins — Trinity Ttrm^ 1843. 

ATTORNEY — NEGLIGENCE. 

Ad action od the cise will not lie tgainst an alfor- 
ney, who, hy mistake and without malice, 
brin^ an action, or auea out an execuiioD 
against the wrong party. 

Case. — The declaration stated that the 
defendant, being an attorney, had been re- 
tained as such by one David Jones, to 
commence and prosecute an action against 
one David Da vies, at the suit of the said 
David Jones, for the recovery of a sum of 
money alleged to be due and owing from 
David Davies to David Jones; that he 
thereupon sued out a writ of summons in 
debt, at the suit of David Jones, directed 
to David Davies, and caused such pro- 
ceedings to be had, that, afterwards, to wit, 
on the I7lh of November, 1842, David 
Jones recovered in the said action against 
the defendant therein the sum of 55. 4^. 
debt, and 7/. 145. 6d. damages and costs; 
that defendant afterwards sued out and 
prosecuted a writ of fieri facias to the 
Sheriff of Carmarthenshire, directing him 
to levy on the goods of David Davies, the 
sum of 55. Ad.^ and 7/. 145. 6d* aiMl inte- 
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rest, with costs of execution, and caused 
the said^m ftuias to be delivered to the 
sheriff, and caused and procured a man- 
date to be issued by the sheriff, to the 
bailiff of Kidwelly, in the said county, 
for levying in the said liberty, the said 
several suras, &.C., and caused the said 
mandate to be delivered to the bailiff of 
the liberty, who delivered it to his bailiffs 
to be executed. That at the respective 
times of the coromittiog of the grievances 
in this count mentioned, the plaintiff wa6 
not indebted to the said David Jones, in 
any sum or sums of money whatever, nor 
had the said David Jones any claim or de- 
mand whatsoever against him the plain- 
tifl^ nor had the said David Jones then, or 
at any other time, retained, or employed, 
or authorized the defendant as attorney as 
aforesaid, or otherwise howsoever, to com- 
mence or prosecute against the plaintiff 
any such action as afoiesaid, or any ac- 
tion whatsoever, at the suit of the said 
David Jones, yet the said defendant, to 
wit, onthelBtSeptember,1842,by himself 
and his assistants and servants, and the bai- 
liff^ carelessly, negligently, and improperly 
for want Qf due and proper care and atten- 
tion on his and their part, commenced and 
prosecuted the said action, and sued out 
the said writ of summons, and caused 
other proceedings thereupon had in the 
said court as aforesaid, to be taken, and 
the said writ of JL fa. and mandate to be 
issued agains the plaintiff, instead of the 
person against whom the defendant was 
retained and employed to commence and 
prosecute the said action as aforesaid. 
And the plain tiff further says, that the de- 
fendant by himself and his agents and ser- 
vants in that behalf, to wit, on the said 
17th November, 1842, so carelesssly, neg- 
ligently and improperly conducted himself 
in the prosecution and management of the 
said action, and the proceedings therein, 
that by and through the mere negligence, 
carelessness, and improper conduct of the 
defendant, and his agents and servants in 
Ihat behalf, and for want of due and pro- 
per care and attention on their part as to 
the service of the said writ of summons, 
and of a notice of declaration in the said 
action, neither a copy of the said writ, nor 
any such notice was ever served on the 
plaintiff, or on any one on his behalf ; and 
the said plaintiff did not, till after the said 
warrant was deliveied to the said bailiffs 



for execution as aforesaid, know of the 
same proceedings or any of them, and for 
want of such knowledge, he, the plaintiff, 
did not, nor could, by application to the 
said court or otherwise, prevent the same 
judgment from being obtained or enforced 
against him the plaintiff. And the plain- 
tiff further says that the defendant by 
himself, and his agents and servants, so 
behaved himself in the premises that by 
and through the mere carelessnes, negli- 
gence, and improper conduct of the de- 
fendant, and his agents and servants in 
that behalf, and for want of due and pro- 
per care and attention on his and their part 
in ascertaining who was the person against 
whom the said David Jones had retained 
and employed the said defendant to com- 
mence and prosecute an action at the suit 
of the said David Jones as aforesaid, the 
said writ of fi, fa.^ and the said mandate 
and warrant were to wit, &c., within the 
said liberty put in force and executed 
against the goods and chattels of plaintiff 
by the said bailiffs, who, as such, entered 
into the dwelling house, building, and 
close of the plaintiff, and seized and took 
in execution certain actual goods and 
chattels of the plaintiff then being in the 
said dwelling house, of the value of 50/. 
and remainai in possession of the said 
chattels for a long space of time, to wit, 
for the space of five days, by means of 
which said several premises, &c. Special 
demurrer. 

E. V. WilHams, in support of the de- 
murrer. It is clearly settled that no ac- 
tion will lie in a case like the present, un- 
less the conduct of the defendant is alleged 
and shown to have been malicious. Here 
the declaration does not even allege that 
the defendant had acted wilfully. Schti- 
htl V. Fairburn, 1 B. and P. 388 ; Lewis 
V. Morris, 2 C. and M. 712, 4 Tyr. 907 ; 
Saxton V. Castle, 6 Adol. and Ell. 652, 1 
N. and Per. 661; Porter v. Weston, 5 
Bing. N. C. 717. 

Henderson, contra. — No allegation of 
malice is necessary, if it can be shown 
that by a negligent and careless use of the 
process of the court substantial mischief 
has been done to the plaintiff. The gene- 
ral principle of law is that every roan must 
exercise his own rights and discharge his 
duties with such a degree of caution as not 
to occasion injury to others. If danger 
ensues from neglect in this respect, it is no 
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answer to say that the defendant is inno- 
cent of moral wrong. It has been held 
that an action will lie against a party for 
issuing a ca. sa. against a wrong person or 
for driving a carriage against the carriage 
of another. The cases cited are cases of 
malfeasance — this is one of positive negli- 
gence ; and wherever a party suffers di- 
rectly and immediately from the negli- 
gence of another, he may maintain an 
action. Langridge v. Levy, 2 Mee. and 
W. 619; 4 idem. 337: Anderson y. Wat- 
son, 3 C. and P. 214. 

Lord Abinoer. — I have nodoubtabout 
any part of the case. This declaration is 
bad on the grounds of the special demurrer 
which have been assigned. Even sup- 
posing Mr. Henderson right, it is bad, be- 
cause on the face of it it discloses the cause 
of action, if any to have been tresspass, by 
executing eifi.fa. against a wrong person. 
This is a new attempt, and to the best of 
my recollection, the first of its kind. If 
encouraged, it would give rise to abund- 
ance of actions against attorneys. What 
are the facts ? The defendant, an attor- 
ney, is instructed to bring an action against 
one David Davies, and the plaintiff, another 
person, happens to bear the same name. 
Had the process been served on him by 
mistake it is obvious that he must defend 
the action, which would result in his get- 
ting a verdict j but the process is served 
on the right man, and execution is issued 
against the plaintiff, without any malice, 
but through mere mistake in the name, and 
the sheriff takes his goods in execution. 
He is, therefore, entitled to bring an action 
of trespass, for no judgment was entered up 
against him, and he would recover on 
proving that the proceedings were really 
against another person. All this is con- 
sistent with the facts stated in this declara- 
tion. If, as the declaration alleges, the 
plaintiff never was sued at all, from the 
beginning to the end of the action, how he 
could imagine that the proceedings were 
against him it is difficult to conceive. 
Suppose the whole proceedings from first to 
last were a mistake, that the plaintiff in a 
former suit brought his action against a 
wrong person, is an action to liejagainst 
his attorney ? If that position could be 
maintained, what disagreeable conse- 
quences might ensue. If an attorney be 
guilty of negligence in not ascertaining the 
identity of the individual against whom 



the action is to be brought be would be 
equally liable, if his client had instructed 
him to make inquiries whether a debt was 
due or not, and he had come to a wrong 
conclusion. If a debt were really due bj 
the defendant, and the plaintiff gets a ver- 
dict, is he to bring an action of negligence 
against the attorney ? Unless it is charged 
that the attorney acted mahciously, no ac- 
tion will lie. Suppose an attorney brings 
an action against. A. B. and C. D., partners, 
but on the trial fails in proving C. D. to be 
a partner, is an action to lie against him 
for negligence, for not ascertaining the 
names of the partners before he issued pro- 
cess 1 tf that were so, it would ultimate- 
ly come to this, that an attomej would be 
liable to an action for every mistake he 
might make in suing out the process of the 
court. In this case, however, it is suffi- 
cient that if the party against whom exe- 
cution issued, had applied to set it aside, 
the court would have done so, and left him 
to his action of trespass, which, according 
to the declaration, he was entitled to have 
brought Here there is no pretence for ma- 
lice. I therefore think this declaration 
bad, both on special demurrer and the 
general grounds I have stated. 

Crumey, B., concurred. 

Rolfe, B. — There are two modes of con- 
struing this declaraiion. Either the pro- 
cess was sued out against the wrong Da- 
vid Davies up to the time of execution, or 
all the proceedings throughout were against 
the wrong David Davies. On the mere 
ground of this uncertainty, we ought to 
hold this declaration bad on special demur- 
rer, but tUrum horum mavis accipe, in either 
view, the declaration is bad. If it mean 
that the process was rightly issued against 
the present plaintiff, then the action should 
have been against the sheriff for taking the 
goods of a party against whom no judg- 
ment had been signed. If on the other 
hand, the declaration mean that the pro- 
ceedings from beginning to end, were con- 
ducted against the wrong person, then 
that person would have a good defence, 
and mijght recover his costs. The law al- 
lows him no further remedy : for the pro- 
cess being issued without any malicious 
intention, it is damnum absoue injuria, and 
no action will lie. We all know that he 
will be put to some extra costs, for which 
there is ik> remedy. 

Judgmenifor defendant. 
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THE PLEA OF INSANITY IN 
CRIMINAL CASES. 

ARTICLE IL 

In Oxford's case, Lord Denman, Ch. J. 
referriDg to the moral guilt of the prisoner 
said, — " The question will be, whether the 
evidence given, proves a disease in the 
' mind as of a person quite incapable of dis- 
tinguishing right from wrong, • ♦ • 
The question is, whether the prisoner was 
laboring under that species of insanity 
which rendered him quite unaware of the 
nature, character, and consequences of the 
act he was committing ; or in other words, 
whether he was under the influence of a 
diseased mind, and was really unconsci- 
ous at the time he was committing the 
act, that it was a crime f^* 

So also in the late trial of Daniel Mc. 
Naughten, Chief Justice Tindal, in stop- 
ping the case, observed to the jury, that 
the question which at last would be sub- 
mitted to them, would be, whether at the 
time the act was committed, the prisoner 
had such a competent use of his under- 
standing, as to know that he was doing, 
by the very act itself a wicked and wrong- 
ful thing. If, when he committed that 
act, he was not sensible that it was a vio- 
lation of the loAJo of God or man, undoubt- 
edly be was not responsible for that act, 
nor liable to any punishment whatever ; 
and his lordship added, " If, on balancing 
the evidence in your minds, you think the 
prisoner was capable of distinguishing be- 
tween right and wrong, with respect to 
this act, he is then a responsible agent, 
and liable to all the penalties which the 
law imposes." It is true the iury were 
here directed to acquit, unless they were 
satisfied that the prisoner was aware 
that he was violating the laws of man ; 
but the language employed, though capa- 
ble, in strictiless, of this construction, was 



« 9 C. and P. 547. 



so blended and dovetailed with other ex- 
pressions which pointed simply to a breach 
of the laws of God, that no jury would 
have felt themselves at liberty to consider 
the former question apart from the latter. 
Indeed, it is clear, from the whole tenor of 
his lordship's observations, that the learn- 
ed Judge never intended that the ques- 
tions thus put should be treated in the 
disjunctive. The allusion, therefore, to 
the laws of man had no practical bearing 
upon the point at issue, and its consider- 
ation formed no distinct element in the 
verdict which was in fact pronounced. 

If then, the common law can be ascer- 
tained, as is undoubtedly the case, only 
by examining the decisions of courts of 
justice, and the language of the judges, 
the cases we have cited redundantly prove, 
that, in questions of insanity, legal respon- 
sibility is, in law, a convertible term with 
moral guilt ; that is, the criminality of the 
prisoner is tested by a reference to that 
species of delinquency, which man has 
no possible right to punish, and which, of 
necessity, must be inscrutible to the finite 
eye of human justice. Now we conceive -' 
that this principle is clearly erroneous. 
Human laws have no further connection 
with divine injunctions, than as the trans- 
gression of these latter is prejudicial to the 
interests of society. To ask therefore, 
Whether a person charged with the com- 
mission of crime, knew that he was trans* 
gressing the laws of Qod, and could dis- 
tinguish between right and wrong, good 
and evil, is beside the real merits on which 
a decision is required. In all cases of 
suspected insanity, the simple question 
should be, was the prisoner aware that he 
was contravening the law of the land f If 
he was, the verdict should be guilty. 

Mr. Stock, in allusion to this subject, 
has made -some very sensible observations. 
<' If, in order to exempt nan compotes mew 
its from liability to punishment for anjr 
act, it is only requisite to establish theur 
inability to distinguish whether that act 
is right or wrong, their unconscionsnesf 
7 



42 



THE NEW-YORK LEGAL OBSERVER. 



Plea of Instnity in Criminal Cases. 



that it is a violation of the laws of God 
and nature, although they are able to per- 
ceive that the laws of society forbid it, a 
great anomaly would seem to result in the 
principles 6f penal law itself. For as the 
object and aim of all civil society in en- 
acting penal laws, is its own well being 
and security: as it does not ^profess by 
positive enactment to distinguish between 
abstract right and wrong, but merely to 
prohibit such wrongs as are wrongs 
against itself; as it does not aspire to vin- 
dicate, by the sanction of punishment, all 
the eternal laws of God and nature j but 
only those which it has also made its 
own ; so criminal jurists have generally 
maintained that the knowledge, or even 
the means of knowing what its prohibi- 
tions are, constitutes the only requisite for 
subjecting all its members to the conse- 
quences of disobedience. But if the con- 
sciousness that an act is wrong, not that 
it is forbidden legally, is, in the case of a 
fion compos mentis^ to be made the test and 
criterion of criminality, the breach of vir- 
tue, not the breach of law, is made the 
ground — the prevention of sin, not the 
protection of the community, is made the 
end of punishment. Consistently with 
such a principle, the position that these 
are mala prohihila as well as mala in ^e, 
can hardly any longer be maintained, for 
it seems difficult to conceive on what 
grounds a person of sound mind can be 
considered a proper subject of punishment 
on account of an act not immoral in itself, 
but against 'the provisions of statute or 
common law, if one of unsound mind is to 
be acquitted of a crime because he sees 
no wrong in what he does, although as 
well aware as the other, that the laws of 
his country have forbidden it."* 

Indeed, this test of being able to distin- 
guish ri^ht from wrong, would, if carried 
out to Its legitimate extent, protect not 
only the maniac and the idiot, but the fana- 
tic and the enthusiast, and would go far 
to render all criminal trials a mere exhi- 
bition of solemn mockery. Thus, when 
Charlotte Corday stabbed Marat in the 
bath, it is quite clear that so far,from con- 
sidering that she was perpetrating an act 
of wickedness, she was firmly persuaded 
of her moral innocenca She knew, indeed, 
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good from evil in the abstract, that is, she 
knew that murder was, in general, abhor- 
ent to the law of God ; but political enthu- 
siasm had blinded her reason, and she be- 
lieved that in her individual ease circum- 
stances occurred, which not only paliated 
her offence, but rendered it an act of abso- 
lute virtue. At her trial she at once cim- 
fessed that she had killed the tyrant. 
"What tempted you?" " His crimes." 
" What do you mean by his crimes ?" 
" The misfortunes which he has inflicted 
on France since the revolution, and which 
he was preparing to increase." " What 
was-j'our object?" " To stop the anarchy 
of France ; I have slain one man to save 
a hundred thousand ; a wretch, to preserve 
the innocent ; a savage monster, to give 
repose to my country. I was a republi- 
can before the revolution, and I have 
never wanted energy." " What do jou 
mean by energy ?" " The sentiment which 
animates those, who, disdaining the con- 
sideratioh of their own safety, sacrifice 
themselves for the good of their country."! 
She was sentenced to death and executed, 
still glorying in the crime she had com- 
mitt^. " Posterity," says the historian, 
" has reversed this sentence ; it has con- 
signed Marat to eternal execration, and 
associated Charlotte Corday with Timo- 
leon and Brutus."^ This is dangerous 
language. Whatever may have been the 
crime of Marat, Charlotte Corday had no 
right to destroy his life. Charity indeed, 
may hope that the avenging spirit will 
look with mercy upon a deed, which ori- 
ginated in the generous impulse of misdi- 
rected philanthropy, and pity ma^ shed a 
tear over the victim of enthusiasm, but 
justice must ever acknowledge the pro- 
priety of the sentence.// And yet, had the 
test of madness been applied in her case. 
she must have been acquitted. She could 
not, with reference to the death of Marat, 
distinguish between good and evil. So 
also when Robert Emmett, in 1 803, was 
tried for heading the Dublin insunection, 
his life could not have legally been for^ 
feited had his sentence depended on his 
knowledge of the moral guilt of his of- 
fence. He formed the idea of emanci- 
pating his country by the sacrifice of his 
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own pepMNsal fortunes.* When oalled 
upon for hia defence, he deliberately 
avowed and justified his conduct, and 
closed his address by boldly asserting 
(and no man ever doubted his sincerity,) 
^ Finding my principles accord with the 
proposed measure, I joined the conspiracy ; 
and under the same circumstances 1 would 
do so again."t 

Numberless instances of a simimilar 
nature might with ease, be cited, to shew 
that persons may, by an improper indul* 
gence of their feelings, their sympathies, 
or their passions, become incapable of dis- 
criminating between good and evil in 
respect to their own conduct, and yet be 
clearly responsible for their acts, even 
though mercy should assume the seat of 
justice. 



PRACTICAL POINTS. 



JURY. 

As a General rule, (saj^s a learned text 
writer,) .the mereseparationof ajury after 
they have agreed upon their verdict, unless 
there be some suspicion (and the slightest 
is sufficient,) of abuse, will not prejudice 
the verdict; {Ora. Pra, 273, 2 Cowen 
689: 4 Cowen 26)— but if they eat or 
drinK at the expence of the party, for 
whom they find a verdict, it avoids the 
verdict. (Co. Litt. 227, b. Bull N. P. 
808.) In a recent case two of the jury 
during the progress of a trial, which lasted 
two days, dined and slept at the house of 
the de^ndant on the evening of the first 
day, and consequently, before the sum- 
ming up ; and it was held, that this did 
not avoid a verdict for the defendant. " It 
is our province," said Lord Abinger^ C. B. 
^ to administer justice, and in doing so, 
not to permit ourselves to be influenced by 
any apprehension of the opinion which the 
public may form. If the learned Judge 
-who tried this cause had thought the ver- 
dict had been contrary to the weight of 
evidence, a circumstance which would 
have induced us to look to some motive 
for it. or if any corrupt motive could at 
once be seen, we might be inclined to 
set it aside ; but here it is alleged to be 



the concurrent opinion of all parties that 
there was neither corruption nor favor. If 
the public are to form an opinion, let them 
understand that this was a case in which 
all imputation of influence and favor was 
entirely disclaimed. Now what are the 
facts of it? There was but one inn, 
which aflforded very insufficient accommo- 
dation, and in consequence, ten of the 
jury, one of whom would have been in- 
vited to his own house by Sir John Morris, 
but for an accidental circumstance, found 
their way to Mr. Vivian's. He had no 
substantial interest in the suit, and the 
matter was never there discussed. Under 
these circumstances, unless there is some 
positive peremptory rule which compds 
us to set aside the verdict, we ought not 
to do so. Then do the cases establish 
this f On the contrary, they only shew, 
that when all that remains for the jury is 
to deliberate upon and give their verdict ; 
if they eat or drink at their own expence 
they may be fined, and if at the ezpeiice 
of the party for whom the verdict is g.iven, 
it is void. Those cases seem to apply to 
the whole jury, and only to acts done by 
them after they are charged. It is quite 
clear, that in thia.case they could not have 
been fined for eating and drinking at their 
own expence, and I do not see that they 
fall within the other branch of the ruK 
Then it is a case in which we are called 
to exercise our discretion, and I think we 
should not set aside this verdict, since by 
so doing .we should be casting an unfound- 
ed imputation upon these gentlemen." 
JUbrm V. Yiwm, 10 M. and W. 137. 



^ PhafipsnooOsctfonsof Ciiinia,tse. 
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and polishing knivet, entered into an agreement 
with H. whereby he assigned and released to the 
latter all his right, &,c. to the patent so far as the 
exclusive right of manufacturing and vending 
the machine should extend for a term of yeara 
in consideration of a weekly payment of $10 for 
iuch privilm. The agreement contained a 
proviso as follows : — *< It is Jurther provided 
imd agreed that, if the weekly payments 
t^oreaoSd shall rrmam due and unpaid for 
Juwr sueeesstve weeks, that then U shall be 
at the option of the said party of the first 
part, [A ] {upon showing proof of his having 
dtmanded payment thereof) to claim and take 
back the interest in the said letters t>ateta, ^ 
On the 4th January, a demand was made of H. 
tor$li>0 weekly arrears since October preceding 
and the next day a suit was instituted by A. 
against H. upon which H. appeared on the 8th 
January, and confessed a judgment for $100 for 
arreandue from 16th October to December 25th 
1843. A. subsequently served a notice on H. 
claiming to exercise the option of taking back 
the interest in the letters patent conf.irmabIy tc» 
the terms of the agreement. H. however, dis- 
regarded the notice, and continued to manufac- 
ture and vend the machines. On a bill filed for 
an account and general relief: Held, That 
the confession of judgment by H. at the suit of 
A. amounted to an admission by H., that 
the weekly payments were in arrear, and that 
legal demand of payment had been made, — that 
cons' quently the proceedings of H. since the 
8th January were not justified by the agreement, 
but were in violation of the complainants right 

Beid also, that the agreement conveyed no inte- 
rest in the patent right, but amounted to a mere 
litenee, with a limitation or condition at its con- 
tinuance. 

Held also, that the institution of proceedings by A. 
to recover the arrears due, did not thereby 
affirm the licence, and that the doctrine in respect 
to forfeiture of leases in cases of re-entry and 
and distress for arrears of rent, hud no applica- 
tion to such an interest as that assigned. 

Thb facts and circumstances of this 
case are fully stated in the opinion deli- 
yered by the learned Judge. 

John Cook, for the complainant. 

A. Crist, for t^e defendant. 

Betts, J. — The bill prays an injunc- 
tion and account, and general relief in 
respect to the violation of a patent right 
granted the complainant. 

The essential facts upon which the 
suit is founded are, that under letters 
patent issued January 4. 1842, to the 
complainant, he became proprietor of the 
right to a machine for cleaning and polish- 
ing cutlery, and that by an agreement in 
writing Entered into between him and the 
defendant Hanlenbeck, on the 17th of 
March, 1843, he assigned and released to 
the latter, all his right, title and interest in 
those i^ttem patent, as far only as the 



exclusive right of manufacturing and 
vending the said machine shall extend, 
for the term of seven years from the 5th of 
April, 1842, on the consideration of a week* 
ly payment of $10 for such privile^, with 
the right to the assignee at any time dur- 
ing that term to terminate the agreement 
by re-assigning his interest to the grantor. 

Neither party was " to have the power 
to sell or use the patent right or any part, 
right, title or interest thereof, without the 
written consent of the parties." 

The agreement concluded with this 
stipulation, <^ It is further provided and 
agreed between the said parties, that if 
the weekly payment aforesaid shall re- 
main due and unpaid for four successive 
weeks, that then it shall be at the option 
of the said party of the first part, (upon 
showing proof of having legally demanded 
payment thereof,) to claim and take back 
the interest in (he said letters patent, here- 
by conveyed to the said party of the 
second part, and to have and to hold the 
same as fully and entirely as if the same 
had been re -assigned to him by the. said 
party of the second part." 

On the 4th of January demand was 
made of the defendant Hanlenbeck for 
payment of $110 weekly arrears since 
October 16th preceding, and the next day, 
suit was brought therefor on summons in 
the Marine Court, returnable the 8th day 
January. On the latter day the defend- 
ant appeared and confessed judgment on 
the demand to $100 for arrears from Oc- 
tober 16th to December 25th, 1843. 

On the same day the complainant served 
a written notice on the defendant Hanlen- 
beck, that he exercised the option secured 
him by the agreement, and took back 
the interest, &c. conveyed by it, <^ because 
the stipulated weekly payments have 
been and are in arrear and unpaid for more 
than four successive weeks, and payment 
thereof has been legally demanded." 

The bill charges that the defendants 
since the 8th of January last have c<mti- 
nued to manufacture and vend the ma- 
chines, and now have them on hand and 
in process of manufacture. 

The bill is opposed upon two general 
grounds, 1. That the defendant always 
tendered the weekly payments within the 
times limited, but the complainant refused 
to receive them, and that accordingly there 
was no default. 2. That the complainant 
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cannot enforce the forfeiture of the grant 
for any default antecedent the 8th of 
January, because he then took a judgment 
at law for the amount in arrear, and the 
suit and judgment were a waiver in law 
of the forfeiture if any had occurred. 

Depositions of several witnesses are re- 
ferred to in the written arguments as sup- 
porting the allegations of tender, but no 
such depositions are submitted with the 
papers, and none are on file in the clerk's 
office. Accordingly the fact must be 
determined by the statements of the bill. 

The bill admits various propositions to 
pay the weekly arrears, but asserts they 
were never made by the defendant, and 
that a receipt to him therefor was offered 
by the complainant and refused by those 
proposing the payments, the complainant 
then supposing and now alleging that the 
purpose was to lead him to recognize 
other parties than Hanlenbeck as possess- 
ing the right in question, which he refused 
to do. 

It is however, unnecessary to weigh 
the effects of those offers, because by con- 
fessing judgment to $100 the defendant 
admits the weekly payments in arrear for 
ten weeks prior to the 25th of December, 
and he cannot now be allowed to go be- 
hind that judgment, and prove there was 
no default of payment. 

The judgmoit must be regarded as es- 
tablishing the fact, that default was made 
by the defendant for more than four suc- 
cessive weeks, and that legal demand of 
payment was made. 

The second point has been urged with 
great strenuousness, and it is supposed the 
doctrine in respect to the forfeiture of 
leases applied in cases of re-entry and 
distress for rent, governs this case. 

On that subject the law is claimed to be 
that a forfeiture accruing upon a clause of 
re-entry in a lease is waived, if the land- 
lord distrain for rent, or subsequently does 
any act amounting to a recognition of the 
lease as existing and in force. 

The Supreme Court of this State seems 
to consider the established rule of common 
law to be that distraining for rent, after 
condition broken deprives the landlord of 
the right of re-entry, under a re-entry 
clause in his lease. (5 Cowen 454). If 
this be a true interpretation of the rule, it 
is certainly one turning on a yeiy narrow 
poinu 



The same case however concedes that 
the landlord may have a right of action on 
the contract to pay rent, and also enforce 
the forfeiture of the lease by re-entry. 
{SCawen 457 ; 3 Coke A 64 ) 

But although the relation of landlord 
and tenant has some similitude to that of 
these parties, it is by no means identical 
with it, and ought not therefore to be re- 
sorted to as supplying the law of the case. 

It is to be observed that the agreement 
between these parties conveyed no interest 
in the patent right. The defendant has 
accordingly no assignment or letting of the 
estate of the complainant He could pro- 
tect the privilege granted him only as 
against the complainant, he had not such 
an interest as would enaolehim to maintain 
actions against third persons for a viola- 
tion of the patent right. The grant ac- 
cordingly amounted ^ a mere licence with 
a limitation or condition as to its conti- 
nuance. 

The doctrine of forfeiture in its strict 
sense would not be applicable to an inte- 
rest of that character — no estate being im- 
parted, and it being no more than a cove- 
nant letting to hire, a method or discovery 
of the complainant, upon a condition of 
recal or revocation on the omission by the 
defendant to pay the stipulated hire there- 
for. 

Upon the bill, I think it clear that the 
defendant has failed to fulfil the condition 
on the performance of which alone his 
right to use the privilege given him was 
to continue. And that accordingly upon 
the fact of his default, and the notice from 
the complainant that he has therefor exer- 
cised his option to terminate the agree- 
ment, his licence to manufacture and vend 
the machine ceased on the 8th of January 
last. 

The notion that bringing an action to 
recover the arrears due for the use of the 
privilege, was are-affirmance of the licence, 
abrogates one main feature of the contract, 
for the agreement was absolute to pay the 
stipulated hire, and also that the right 
should cease if that part of the contract 
was not fulfilled : it would accordingly be 
incongruous to hold that the complainant 
could not terminate the licence >vithout 
loosing his remedy for past dues, or prose- 
cute for those without reasserting the con- 
tinuance of the privilege. 

In my opinion, the claimant could resort 
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to either or both remediefl, and his actioD 
for the debt being in no way incompatible 
with his resumption of the priTilege under 
tbe contract I hold that the proceedings 
ofthedefendant since the 8th of January 
axe not protected or justified by the agree- 
ment, and are in violation of the complain- 
ant's patent right. 

Upon the case as it stands, the defend- 
ants are found manufacturing and vending 
the patented machines without any sub- 
sisting authority or licence from the pa- 
tentee, and the injunction prayed for must 
accordingly issue. 

Injuncium ordered. 



SUPREME COURT. 



B«p««flM cowrt, MI«MI|(«M. First cli««lt* 

Before the Ghahcbllor. 

Charles G. Hammond, Auditor General^ 
JoHM J. Adam, Staie Trtaturer^ and 
Robert P. Eldredoe, Secretary of 
State V. The President, Directors 
& Co., OF THE Michigan State Bank 
of Michigan, George F. Porter, 
and James F. Jot. 

on appeal. 

PRINCIPAL AND AGENT CONDITION 

MULTIFARIOUSNESS. 

CominisgioMri were eppcnated W an act of tbe 
Legislature^ for and on behalf of tbe atate of 
Micbigan» to pettle witb the Michigan State 
Bank, which had stopped payment, for all depo- 
sits made with the Bank by the Sute, '*upon 
gueh temu at tkty mighi deem equUMe," 
A settlement was efllected by the Commissioners* 
by tbe Bank executing an Assignment to them 
of certain notes, accounU, real estate, mort- 
gages, Blc., to the Commissioners, and the Com- 
missioners releasing the Bank from all claims 
and demands, kc., in which deed was contained 
a proviso or condition, binding the State to pay 
certain debts therein enumerated. The proper- 
ty assigned was delivered to the Auditor Gene- 
ral of the State . Many of the demands when the 
assignment was made, were in po sse ssion of J. 
and P., the Attorneys for the Bank, for collection, 
and they were employed by the Au ^itor General 
to continue the prosecution and collection of 
such demands for the State. By an act of the 
Legislature, the complainants were constitut- 
ed trustees on behalf of the State, to take charge 
of the property aasigned, &c. By this act, the 
settlement with the Bink was ratified except by 
so maeb m purported lo bind tbe 9tits lo make 



any indemnity to tbeeaid Micbijpn State Bank* 
and so much as purported to bind the State to 
the payment or advancement of money , whether 
for the purpose of dtfchargittg incumbranceSt 
paying costs, or for any other purpose whateveTt 
which portions were thereby on the part of the 
State expressly rejected. An application wae 
made by the Trustees to J. and P , to deliver up 
tiie assets received by them on such settlement 
on behalf of the Slate, which they reAtsed to do, 
insisungthat the Stale was bound by the condi- 
tion in 3ie assignment on the nonperformance of 
which it forfeited all title to the property as- 
signed. 

A biU having been filed by Oie Trwtoes for the 
specific p^ormance of the agreeaient by tho 
Bank for an account, and for goieral ndieC 

Heldf that the Commissioners in atempting to 
bind tbe State to pay the debts of die Bank ex- 
ceeded their audiority. That dtoy were aulfao* 
risce to commute and receive an aMignmeat of 
any of the assets of the Bank, but not to contract 
for the payment of the debts of the Bank by 
the State. Where an agent acting within the 
scope of his authority, does a thing which «tand* 
ing alone and by itself woukl be binding on hie 
principal, and at the same time does somethins^ 
more, which he was not authorized to do, ana 
the two are not so interwoven with each odier 
that they cannot be separated, but constitule 
diflTerent parts of the same contraet ; that which 
the agent was authorized to do is binding on hie 
principal, and that only which he was unautho- 
rized to do is void. 

Held also that the condition in the deed wae e 
condition subeequent and was not binding oq 
the Sute. 

He/d also that the Legislature had a right to reject 
the condition in the assignment without declaring 
the whole settlement void. 

Held also, that the Bill was not mnltifcrious. 
Whether a bill is multifarious must be determined 
by reference to the stating part of it, and not by 
toe prayer. If in the prayer for relief tbe complain- 
ant asks several things, to some of which he may 
be entitled and to oUiers not, the hiU is not oe 
that account multifarious. 



Demurrer to bill filed by conplain* 
ants, as Trustees for the State, under "An 
Act to provide for the collection of certain 
assets transferred to the State, and for 
other purposes." (Session Laws of 1842^ 
page 110.) 

The bill states that the State of Michi- 
gan, previous to the 26th of Februaxy, 
1839, had deposited lai^esums of money 
for safe keeping, in the Michigan State 
Bank, and that on that day the bank 
stopped paymment, having in deposite 
money belonging to the State, to the 
amount of six hundred thousand dollafSf 
and upwards. That soon thereafter the 
bank proposed to settle with the State, and 
to turn oat property in payment of the 
debt, and th^upon the LegislatoBii 1^ 
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act approved April 10th, 1839, {Session 
Laws of '39, p. 73,) authorized the Secre- 
tary of State, Auditor-General, and An- 
drew G. Hammond, as a comn^ittee on 
the part of the Legislature, to settle with 
the bank for all deposites made with the 
bank by the State. That this committee 
did not effect a settlement, in consequence 
of the bank claiming to set off certain de- 
mands which the committee did not think 
themselves authorized to allow under the 
act. That thereupon the Legislature 
pased a joint resolution, which was ap- 
proved April 19, 1839, entitled << A joint 
resolution of the Senate and House of 
Representatives to extend the time for set- 
tlement with the Michigan State Bank, 
and to increase the powers of the commis- 
•ioners charged with that duty." By this 
resolution the Auditor-General, Secretary 
of State, and Jonathan Kearsley, were ap- 
pointed oommissioners to settle with the 
bank, <• upon sueh terms as they may 
deem equitable," with authority ^< to ex- 
tead the time for the payment of the ba- 
lances found to be due from said bank to 
the State," &c, {Session Laws of^Z%p. 
fi6St.) Thai the commissioners failed to 
make a settlement, and reported that fact, 
with their proceedings, to the Governor of 
the State, June 8, 1839, and on the fif- 
teenth day of the same month, the Attor- 
ney-Gei»ral filed a bill in chanceiy 
against the bank, on the part of the State, 
and obtained an injunction. That the Le- 
l^lature afterwards passed another act, 
approved February 1, 1840, which act is 
in these words: 

"An act authorizing the Auditor-Ge- 
aenil, the State-Treasurer and the Secre- 
tary of .State, (for the time being,) to set- 
tle with the Michigan State Bank." 

" SeUum 1. Be it enacted by the Senate 
and House of Representatives of the State 
of Michigan, That Eurotus P. Hastings, 
Aiiditor<3leneral, Robert Stuart, Treasurer 
of the State, and the Secretary of State, 
(fior the time being,]| be, and they are here- 
by appointed commie^oners on the part of 
the State to settle with the Michigan 
(Skate Bank, upon such terms as they may 
deem equitable. The said commissioners 
lue hereby authorized to give such time for 
tbe payment of the balances found to be 
due from the said Bank to the State, as 
tbe abi^yof thessid Bank to meet the 
~i balanees may seem to require ; 



and the said commisssioners are hereby 
authorized to receive from said Bank its 
bond or bonds, or other satisfactory se- 
curity, conditioned for the payment of 
said balances, at such times as may be 
agreed upon between said commissioners 
and the President and Directors of said 
Bank. 

" 2. The Treasurer of the State is here- 
by directed, on the payment of the ba- 
lances so found due from said Baqk, to 
pass the same to the credit of the several 
funds to which th^ynow stand due, in 
the proportions the said payments may 
bear to said seveml funds. 

" 3. In case the said Bank shall fail to 
meet the pa3rment of its bonds, as condi- 
tioned, the Auditor-General shall be, and 
he is hereby directed to report such failure 
to the Attomey^General, who shall there- 
upon proceed to collect from said Bank 
and its sureties, the amount which may 
be due, in the name of the State of Mi- 
chigan. 

^ 4. Thej^ersons hereby employed shall 
have the power to commute and receive an 
assignment of any of the assets of the 
Bank, vhich in their opinion shall be for 
the interest of the State." 

On the first of May thereafter, a settle- 
ment was made between the State, by its 
commissioners and the Bank, in the fol- 
lowing words : 

<< This Indenture, made this first day oi 
May, in the year of our Lord one thou- 
sand eight hundred and forty, between 
the President, Directors, and Compay, of 
the Michigan State Bank, of the first part^ 
and Burotus P. Hastings, Auditor-Gene- 
ral, Robert Stuart, Treasurer, and Thomas 
Rowland, Secretary of the State of Michi- 
gan, commissioners for and on behalf of 
the State of Michigan, for the purpose of 
settling with the party of the first part, 
parties of the second part witnesseth : 

** That the party of the first part, for 
the purpose aforesaid, doth hereby assign, 
transfer, and set over to the parties of the 
second part, all the beneficial interest of 
the party of the first part, in and to all the 
property, effects, notes, accounts, real es- 
tate, mort^a^e securities, and choses in 
action, contained in echedule marked A. 
hereunto annexed, with all the rights, 
privileges and appurtenances thereto be* 
longing, and with all thecollaterol securi- 
ties by the party of the first part held, for 
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and on account of them or any of them, 
in full payment and satisfaction of all 
debts and liabilities of the party of the 
first part to the State of Michigan; sub- 
ject, nevertheless, to all and any discre- 
pancies in the accounts and demands, 
arising from errors or contingent claims, 
and also subject to all just charges of 
counsel and expenses heretofore accrued 
and hereafter to accrue, upon such as are 
in process of collection at law, or b chan- 
cery ; and the party of the fint part doth 
hereby authorize, constitute and appoint 
the parties of the second part, and each of 
them, their successors and assigns, or such 
other person as may be appointed by the 
Legislature, the Attorneys of the party of 
the first part, to sell, convey, alien, lease, 
assign, collect, secure, commute and com- 
promise all and singular, the property and 
demands in said schedule described, in 
their own names, or in that of the party of 
the first part, but at their own proper costs 
and charges, and all deeds, leases and ac- 
quittances to give necessary in the pre- 
mises, hereby ratifying and confirming all 
their lawful acts and doings in the mat- 
ters aforesaid. And the party of the first 
part doth hereby covenant and agree to and 
with the parties cf the second part, that it 
will grant to the said parties of the second 
part, their agent or attorney, at all reason- 
able times, access to such books and pa- 
pers connected with the property and de- 
mands mentioned in schedule A. as are 
or may be in its possession, and as shall 
and may be necessary, and to furnish all 
such information, from time to time, to the 
parties of the second part, as they may 
desire, and the party of the first part, or its 
officers, may be possessed of or knowing 
to, in the said premises* 

" And the parties of the second part, by 
virtue of the authority vested in them, by 
^ An act entitled ' An act authorizing the 
Auditor-Qeneral, the State Treasurer, and 
the Secretary of State, for the time being, 
to settle with the Michigan State Bank,' 
approved February 1st, A. D. 1840, and 
by an act entitled < An act in relation to 
the Michigan State Bank,' approved 
March 18th, 1840, do hereby, in consider- 
ation of the conveyance, covenants and 
.stipulations of the party of the first part, 
hereinbefore set forth, fully acquit and dis- 
charge the said party pf the first part from 
all claims, debts, dues and demands against I 



the said party of the first part, and in favor 
of the State of Michigan, and from all lia- 
bility thereon, or on account of the pre- 
mises, to the State of Michigan aforesaid. 

^ And it is hereby understood by and 
between the parties oi the first and se^^ond 
part, that the assi^ments of the proper^ 
and efileots contamed in schedule A. is 
made upon and subject to the express con- 
dition that the State of Michigan shall in- 
denmify and save harmless the party of 
the first part, and their grantors, immedi-- 
ate and remote, from and against the seve- 
ral claims and liabilities hereinafter speci- 
fied, forever, viz.: A certain bond and 
mortgage, executed by the party of the 
first part, to the Bank of Michigan, upon 
their banking house and lot, this day con- 
veyed by the party of the first part to the 
Auditor-General, subject to said mortgage, 
upon which there remains unpaid the 
principal sum of $11,250; also a certain 
bond and mortgage^ executed by Lansing 
B. Mizner to James H. Wood, dated Oc- 
tober 19th, A. D. 1838, on a house and 
lot this day conveyed by the party of the 
first part to the Auditor-General, subject 
to said mortgage, upon which the princi- 
pal sum of fifteen hundred ddlars remains 
unpaid ; also a certain bond aiul mortgage 
executed by Eurotus P. Hastings to Wil- 
liam W. Miller, upon lots eight, nine, fifty 
four, and fifty five, in section four, in the 
city of Detroit, this day conveyed by the 
party of the first part to the Auditor-Gen- 
eral, upon which thb principal sum of 
$10,000 remains unpaid; also, all and 
sundry claims by and in favor of attorneys 
and agents, for professional services and 
disbursements, in and about the collection 
and securing of all or any of the demands 
set forth in said schedule A. which have 
accrued or may hereafter accrue, or which 
have accrued or may hereafteracimie upon 
any collateral securities which are tians- 
fened to the State of Michigan, and more 
particularly set forth in schedule marked 
B. hereunto annexed. In testimony 
whereof," &c. 

The bill further states, that the pro- 
perty assigned was delivered over te the 
Auditor-General for the state, and the In- 
junction against the Bank was dissolved 
with the assent of the Attorney-General, 
given in consequence of the settlement. 
That many of the demands, when the as- 
signment was made, were in possession of 
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the defendants, Joy and Porter, attorneys 
for che.bank, for prosecution and coUec- 
tion, aad that they were employed by the 
Auditor-Greneral to continue the prosecu- 
tion an^ collection of such demands for 
the State. That by an act g( the Legisla- 
ture, approved February 17th, 1842, the 
pomplainants were constituted trustees on 
behfljf of the State to take charge of the 
property so assigned, dtc, and the settle- 
ment with the bank was ratified, except, 
in the language of the act, ^' so much 
thereof as purports to bind tlie State to 
make any indemnities to the said Michi- 
gan State Bank, and so much as purports 
to bind the State to the payment or ad- 
vancement of money, whether for the pur- 
pose of discharging incumbrances, paying 
costs, or for any otha: purpose wkuoever, 
which portions are hereby on the part of 
tlie State expressly rejected." That on or 
about the 7th March, 1842, the complain- 
ants, Adam and Eldredge, applied to Joy 
and Porter, for a statement of the situation 
of the assets in their hands, which they 
rofuaed to give. That complainants be- 
lieved they had not properly conducted 
the business entrusted to them as attorneys 
for the State ; that while so employed, they 
were also employed by the Bank adverse- 
ly to the interest of the State ; that on or 
about 12th March, 1842, and while they 
were professing to act as attorneys for 
the State, the President, Directors, and 
Co., of the Bank, filed a bill in this Court 
against the said Eorotus P. Hastings, late 
AuditorGfeneral, to enjoin him from part- 
ing witJh the said assets and assigned pro- 
perty to any officer or trustee appointed by 
the State to take charge thereof, and pray- 
ing that he might be deemed adjudged 
axid declared a trustee for the Bank, and 
that said Joy was counsel for the Bank, 
and signed said bill as such, and that said 
bill was verified by the oath of said Porter; 
as President of the bank. 

That on the 4th of May, 1842, com- 
plaiaants addressed to Joy and Porter, the 
following letter— 

^ Detroit, May 4, 1842. 
<< Measn. Jov tod Portsb, 

*« OsifT^-^On tXki 14th day of March 
laal, the Auditor-O^ieral, Secretary of 
State, and State Treasurer, addressed you 
a aote, requesting jtou to furnish them (as 
tvusleaa, Ae.,) a statement of the asseto in 
yoiii lumda aa attoroiysi betoagiog to the 



State of Michigan, which were assigned 
to the State, by the Michigan State E^nk, 
together with an account (among other 
things,) of your professional charges on 
the same. Your reply thereto is entirely 
unsatisfactory. We cannot recognize 
Eurotas P. Hastings, Esq., late Auditor- 
General, as your client in relation to said 
assets at this time. By the assignment 
of the Michigan State Bank, the said as- 
sets became the property of the State, and 
the successor of Mr. Hastings succeeded 
to all the rights to possess and control the 
same, which Mr. Hastings, as a State 
officer ever had. 

'< The act of the Legislature, approved 
February 17th, 1842, constituted the Au- 
ditor-General, State Treasurer, and Secre- 
tary of State, Trustees to take charge of 
said assets. 

" As such Trustees, we do hereby de- 
mand that you deliver up to us imm^iate- 
ly on the receipt of this, all said assets 
now in your bands, all moneys you have 
collected on the same, and all mortgages, 
deeds, or other evidences of debt connected 
with or growing out of the said assets. 
We hereby furnish you with a^schedule 
of the demands, notes, and accounts left 
with you, which were assigned to the 
State, and for which the State holds you 
personally responsible. You are also no- 
tified that your power as attorneys over 
said assets is hereby revoked, and that 
hereafter any action of yours in relation to 
said assets, will not be sanctioned by the 
State. The revocation of your powers as 
attorneys in the premises render it neces- 
sary that you forthwith account to us as 
such trustees for said assets and all mo- 
neys you may have collected or received 
on the same, as well as any and all secu- 
rities you may have taken in the collec- 
tion of any portion of said assets. A con- 
tinued refusal On your part to account to 
us as said Trustees for said assets, and for 
the moneys you may have collected on the 
same, will be considered by us as a breach 
of your professional duties, and impose 
upon us the unpleasant duty of apfdying 
to the laws and the Courts for the proper 
redress. 

^ Hoping that you may on reflection be 
induced to act in the premises pursuant to 
law, and in accordance with the rules 
which stibsist between attorneys and 
cUwts." 

8 
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^ We are, respectfullj your obedient 
servants, 

C. G. Hammond, 
Auditor-Generalj 

J.J.Adam, \.TrmUe$. 

Stale Trtoiwrer, ( ^ "«**'** 
R. P. Eldredgb, 

Secretary of State, J 

That on the seventh of the same month, 
complainants received from Joy and Por- 
ter an answer, dated on the fourth of May, 
from which the following is an extract : — 
Detroit, May 4, 1842. 

" Gentlemen — ^We have your letter 
of to-day, enclosing a schedule of papers 
which you supposed to be in our office for 
collection, for the benefit of the state, as 
the assignee of the Michigan State Bank. 
With regard to that schedule, we may re- 
mark that most of the papers therein men- 
tioned, were never in our office, or in any 
way subject to our control or supervision. 
With regard to those which were actually 
placed in our hands by the State bank, 
(and none of these papers were placed in 
our hands by any one else) we have to 
say that in the present position of the con- 
troversy between that bank and the state, 
we cannot, with safety to ourselves as in- 
dividuals, nor with propriety as profession- 
al men, place them in your control. 

*^The bank does not recognise your 
right to take pcrasession of these assets. It 
does not recognise the right or the power 
of the Legislature to say that its prooerty 
shall be taken from it and appropriated to 
public use, without a compensation. Nor 
does it choose to submit to arbitrary, un- 
just and oppressive acu of legislation, 
which break down all the barriers of pri- 
vate right, and subjects (if the legislature 
possesses the power which it has attempt- 
ed to exercise in this instance,) all the pri- 
vate property of all the citizens of the 
state, to the mere will of the Legislature, 
without control or possibility of procuring 
any redress. It will not voluntarily sub- 
mit to be deprived of its property, by the 
state, in violation of its rights, and in open 
violation of express stipulations and condi- 
tions, and of the universal right guaranteed 
by the great fundamental principles of our 
government, to all who enjoy its protec- 
tion, to acquire and be protected in the 
possession and enjoyment of their private 
property. The assignment to which you 
allude conveyed these and other assets to 



the commissioners, appointed by the state, 
upon and subject to am expreee condUum to 
be perfoyned by the state. Upon the per- 
formance of that condition, the state would 
of course acquire an absolute right to the 
property. And it is equally clear that if 
the state refused to perform the condition, 
it must forfeit all right and title in and ta 
the property so assigned. 

^ In our view; it requires no very great 
astuteness of mind, or clearness of percep- 
tion to see this consequence. Now, the 
state has refused to fulfil and perform the 
condition upon the performance of which 
alone, it might acquire the right to take 
possession of, and ccmtrol the property, 
and yet by an act of legislation, endeavors 
to seize it in fraud of the rights of the 
bank,aia violation of law, and x>f the most 
cherished principles of our institutions, 
and of civil right and liberty. Under 
these circumstances, you will excuse us, 
if we cannot see (as you do so clearly) 
that these assets have become the property 
of the state, and that you have succeeded 
as state officers to the right to the posses- 
sion and control of them. 

^ We shall very cheerfully render for 
the present an account to the individual 
(Mr. Hastings) who is is entitled to it, and 
we shall as cheerfully render you an ac- 
count of our doings in the premises when 
it shall be ultimately decided that you 
have a right to it. At present the whole 
matter is involved in the suit now pend- 
ing, relative to this settlement, and by no 
means yet determined. And for your in- 
formation, we may remark that a transac- 
tion of this nature, on the part of the 
state, in open and utter disregard of private 
rights, and of the protection which is due 
from the government to these rights, re- 
sulting in fact, in a confiscation of pro- 
perty, without a trial by court or jury, 
cannot take place, pass by, or be acquiesced 
in by us as counsel for the sUte bank, as 
one, where no remedy can be had but si- 
lence ; no relief, but such as those enjoy, 
who tamely submit to arbitrary power/' 
&c. 

The bill further states, that the Bank 
claims the property and efiects assigned to 
the State to be the property of the Bank, 
and that Joy and Porter claim to hold 
the assets placed in their hands by the 
State as attorneys for the Bank, and 
prays that the Bank may be decreed 
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apecificaliy to perform the agreement, and 
that the Bank, and Joy and Porter maj 
render an account of all and singular, the 
property, assets, demands, and effects in 
their possession, or under their control, and 
that an account may be taken of all mo- 
neys received by them on account of said 
claims and demands, ^., and that if the 
Court should be of opinion the settlement 
between the Bank and State is not binding 
then, that the Bank may be decreed to ac- 
count to complainants for what is due frofn 
it to the State, and for other or further re- 
lief. 

The demumr to the bill is general spe- 
cifying no special cause. 

Joy and Porter in support of the de- 
murrer contend : — 

1. That there is no equity in the bill. 

2. That the bill is multifarious. 
Van Dyke and Harrinqtan^ contra — 

L The first question that arises in this 
case is — have the complainants any such 
interest in, or control over the property 
which forms the subject matter of this suit 
as will authorize them to take or hold the 
possession of the same ? 

The complainants claim the right to 
the property under the provisions of the 
act entitled " An act to provide for the 
collection of certain assets transferred to 
the State, and for other purposes," ap- 
proved February 17th, 1842, by which act 
they are ^ constituted trustees in behalf of 
the State to take charge of the assets as- 
signed to the State by the Michigan State 
Bank." 

It appears by the Mil in this case that 
commissioners were appointed by an act of 
the legislature in 1840, for and on behalf 
of the State of Michigan to settle with the 
Michigan State Bank, and that the pro* 
party which forms the subject matter of 
this suit was conveyed and delivered to 
the commissioners acting on behalf of the 
State by the Bank under the agreement of 
May 1st, 1840, between the President, 
Directors and Company of the Michigan 
State Bank, and Eurotas P. Hastings, 
Auditor-Qeneral, Robert Stuart, Treasurer* 
and Thomas Rowland, Secretary of the 
State of Michigan acting for and on behalf 
of the State. 

If therefore the property passed to the 
State by virtue of the settlement, convey- 
ance, assignment, and delivery, there can 
be no doubt that the complainants who 



have been appointed by an act of the le* 
gislature trustees to take charge of that 
very property for and on behalf of the 
State, have a right to its possession, 
management and control. 

It is contended on the part of the ap- 
pellants that the State has never com- 
plied with the condition of the agreement, 
but on the contrary, that it has by the 
second section of the act of February 
17th, expressly r^ijected the condition and 
thereby repudiated the acts of the com- 
missioners and rescinded the agreement 
Suppose this to be the case, the State has 
an unquestionable right to hold on to the 
property of an insolvent debtor which is 
in its possession, and to appoint trustees 
or receivers to take charge of it and ap- 
propriate and apply sufficient to pay the 
debt. This is a legitimate act of sove- 
reignty not abridged or controlled by the 
constitution. It is not taking private pro- 
perty for public use without just compen- 
sation, but is merely the assertion of a 
right on the part of the State of priority of 
payment out of the assets of an insolvent 
debtor which are in the possession of the 
State. Congress have always claimed 
the right to pass laws to give the United 
States priority of payment out of the pro- 
perty uf insolvent debtors and those laws 
have in all cases been declared constitu- 
tional— (1 Kenfe Com, 2 ed. 243 to 246). 
As to the power of the State to pass the 
act of Feb. 17th, see Sear's Cons. Law, 
357et-seq. 

IL The state has a right to the prqper* 
ty under the settlement and agreement 
entered into by and between the commis- 
sioners on behalf of the state and the Mi- 
chigan State Bank without performing 
the condition attached to that agreement. 

The commissioners exceeded their au- 
thority in attaching the condi%>n and it 
never was 'obligatory upon the state. 

The extent of the obligation of that 
agreement depends, 

1st. Upon the avthoritt, and 

2d. Upon the power of t)ie commis- 
sioners. 

1st. As to the authority of the commis- 
sioners. The authority of the commissi- 
oners was derived wholly and entirely 
from the act of February i, 1840. It was 
a special BXkd limiied authority to do a spe* 
Hfied and particular act, viz. : " To settle 
with the Michigan State Bank on such 
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terms as they might deem equitable." 
They were authorized to receive an assign- 
fMui of the asseta of the Bank, but the act 
gave them no power or authority to bind 
the state to ifuiemnifp or pay money. A 
special authority must be strictly pursued 
in order to bind the principal Even in 
cases of agencies if the authority of the 
agent purports to bederived from a written 
instrument, the party dealing with the 
agent ought to call for and examine the 
instrument itself to see whether it justifies 
the act of the agent, and if from his omis- 
sion to examine he should encounter a loss 
from the defective authority of the agent 
it is properly attributable to his own fault. 
{Sioiy an Agency 69 ; AHoood v. Jlfv»- 
ni^8 7, B, and Creswell 278 ; WUlington 
v. Hening 5 Bing. 442, 1 Peters 264, 290, 
1 Chitty on Cont 174-7 j Snow v. Perry 
9, Pick. 542 ; Lee v. Monroe, 2 Pet. Ck)nd. 
Rep. 531, and note at the end of the case, 
13 Petd. Abr. 508,) and the case is much 
stronger where commissioners are appoint- 
ed by, and derive their authority from a 
special act of the legislature. In the case 
of Dendng v. Smiik, (3 Johns C. R. 344,) 
where commissioners of loans were ap- 
pointed by a public act of the legislature 
to sell lands for the benefit of the state, 
and the act prescribed the necessary no- 
tice of sale, and the commissioners sold 
without giving the requisite notice, the 
sale was set aside, though the purchaser 
claimed to be a bona fide purchaser with- 
out notice of the irregularity, and the court 
say here was a special trust to be executed 
by the commissioners of loans for the bene- 
fit of the state — that their authority to 
sell was under the statute prescribing the 
mode ; that it was a special authority, and 
must be strictly pursued, and that every 
purchaser was bound to know that spe- 
cial authqpty, for it was contained in a 
public act, and if he purchased in a case 
where that special authority was not pur- 
sued he purchased at his peril. 

This is the true rule, and the rule appli- 
cable to this, case. 

Here the agreement was entered into by 
the oommissioners, as appears upon the 
face of it. " By virtue of the authority 
vested in them by an act entitled an act 
authorizing the Auditor-General," &c., 
<ito settle with the Michigan State Bank," 
&c. The authority under which the 
commiasioneis acted thetefon is not only 



presumed to be within the knowledge of 
the party with whom they contracted, but 
it is referred to in the agreement itself and 
the contract is made by both parties in re- 
ference to the authority contained in the 
act appointing the commissioners. 

2. As to the power of the eomtouaok- 
ers to bind the state to indemnify and pay 
money. 

A power may be given by deed, by will 
or by act of Parliament. {Sugdesien 
Powers^ 1 ; Paley on Agency by Lkgd, 
191.) 

In construing the extent of a power, the 
intention of the parties must be the guide. 
{lb. 459 ; 2 Cawen 233.) « In coostiu* 
ing a power of attorney, therefoare, in or- 
der to ascertain whether it has been well 
executed, the ktier of the instrunhent is 
not to be exclusively regarded ; but the 
important inquiry is, has the imteniisn of 
the parties been carried into effect" 
( Wilson V. Troup, 2 Cowen, 284.) 

What was the intenti<m of the Legiria- 
ture when they passed the act authorising 
the settlement ? Was it their iataitioo 
when they appointed commissiosen and 
gave them authority and power to settle 
with an insolvent debtor upon such terms 
as they might deem eqtdlabUi that those 
commissioners should be at liberty to bind 
the state io imdemnify and pay man^ to 
an unlimited extent ? This is eooiiMj tn 
common sense, and to all rules of con* 
structioiL 

It is contended on the part of the appel- 
lants that the act authorizing the settle- 
ment gave the commissioners fuH dieere- 
Honary power to do what they migbldenn 
equitable in the premises, and the oonmis-. 
sioners having deemed it equiia^ that 
the state should make the indemniiie^ and 
payments specified in the condition anaez- 
ed to the agreement, it is legally bound so 
to do. 

Where a discretionary powtt is gifven, 
it means that a legal discretion is tn be 
exercised, not a wild arbitrary and eapn- 
cious discretion, which has neither lav 
,nor reason to control it. It must be a 
sound discretion exercised upon a rkm of 
all the ciroumstanoes to tender it a legal 
discretion. (6 Johns Gh. R. 222; & a . 
Cawen 505 ; 1 Harr Ch, R. 126 ] Siery 
on Agency, 67.) 

But how came this wotde^mkMe tabs 
used in the act/ 
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April 10, 1889, an act was passed (see 
act No. 44,) appointing commissioners, 
and authorizing them to settle with the 
Michigan State Bank. April 12, 1839, 
the commissioners report, (see House Doc. 
925, No; 51) that the Bank claims an 
equUable offset against the demand of the 
State, for moneys advanced to state offi- 
cers to the amount of $50,000. The al- 
lowance of which the commissioners 
thought was not legitimately within the 
scope of their power and duties, under the 
act by which they were appointed. The 
committee <' suggest" in their report, (page 
930) for the consideration of the Legisla- 
ture, that the question of settlement de- 
pends upon the justice or equiiy of the 
claims of the Bank against the state, and 
becomes in a measure a matter of expedi- 
ency, A^c, and they ask the Legislature 
to settle the matter, whether these claims 
shall be allowed or not. 

Upon this report being made to the le- 
gislatuTe, they passed a joint resolution 
April 19, 1889, (see resolution No. 29,) 
appointing " Commissioners to settle with 
the Michigan State Bank upon such 
terms as they may deem equitdble" 

No settlement was effected by the com- 
missioners- appointed by this resolution, 
and February 1, 1840, Act No. 8 was 
passed adopting the language of this re- 
Bidatilm. This is the way the word equii- 
akk comes tp be used in the act. It was 
intended merely to give the commission- 
eis power to allow the Bank on the set- 
tlement these equitable offsets against the 
State, and nothing more, and this all ap- 
pears from the public, and published acts, 
resolutions and documents of the Legis- 
latare, and being public acts and docu- 
ments, all parties were bound to take 
notice of them. 

IIL if the commissioners exceeded 
their power and authority in attempting 
to bind the State to indemnify and pay 
mmuy, then is the agreement void in iotOy 
or is only so much void as exceeds the 
power and authority given them by the 
act. 

In construing the contract or agree- 
ment, and ascertaining how far it is obli- 
gatory upon the state, it is proper to at- 
tend as well to the character of the com- 
missioners, as the terms of the contract. 
'nm commissTdners in this case were ap- 
pointed bj a public act to discharge a 



public trust, for a public benefit. (See 
17 Eng, Com. Law Rep. 328.) And so 
far as they acted legitimately, and within 
the scope of their authority under the pow- 
ers conferred, effect ought to be given to 
the agreement, and no further. The pow- 
er and authority under which they acted 
was special and limited. << An agent con- 
stituted for a particular purpose, and un- 
der a limited power, cannot bind his 
principal if he exceeds his power. The 
special authority must be strictly pursued. 
Whoever deals with an agent constituted 
for a special purpose, deals at his peril 
when the agent passes the precise limits 
of his power, (2 Kent 620, Story on Agen- 
cy 69, 77.) And it is a well settled prin- 
ciple in the construction of powers, that 
where there is a complete execution of a 
power, and something more is added, 
which is improper, the execution is good, 
and the excess only is void. {Cokty Litt, 
358, a 4 ; Crwe Dig, 217, § 45, id. 218, 
§49^50 ; Wamtr v. H&well, 8 Wash. C. 
C. Rep. 12. S^ also Qrifitk v. Harriton 
4 T. R. 744, where the court say *^ no 
doubt could ever have been made whether 
a man might not do less than his power, 
or if he did more^ whether it should not be 
good to the extent of bis power.") In 
Rolnnsen v. HardcastU (2, T. R. 252,) 
Buller, J. savs ^ I take it to be a clear rule 
of law, on the execution of a power that 
the execution must have reference to the 
power itself, and that a person claiming 
under the execution takes under the deed 
by which the power is created ; and there- 
fore the uses limited by the power must be 
such as would have been good if limited 
by the orginal deed.'' In the case of 
Alexander v. Alexander, (2 Ves. 644,) it 
was held that the execution of a power 
might be good in part, and bad in part, 
and the excess only is void, if the bounda- 
ries between the excess and the proper ex- 
ecution be clear." (See also 4 Cruise Dig. 
218, § 49, 50 j 2 Thomas^ Coke 693, 
note.) 

This rule applies as well to agents act- 
ing under special authority as to persons 
executing a power. {Story on Agency, 
156 to 160 ; 2 Kent 617-618 ; State cf 
IlHnois V. Delafield, 8 Paige 527 , S. C 
on appeal, 2 Hill 155.) 

In Nixon v. Hyseratt, (5 John's R. 58,) 
where an agent was authorized to sell and 
convey to the purchaser in fee as should 
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be needful or necessary according to the 
jvdgmtnt of the agent, and the agent exe- 
cuted a conveyance with covenant of seis- 
in it was held the principal was not bound 
by the covenant of seisin, but the legality 
of the conveyance was not questioned. — 
(See the note to this case \ also 7 Jokne. 
Rep. 390 ; Chitty on Conir. 171, n 1,6 
Cowen 354.) 

In this case the bounds between the 
proper execution of the trust and the excess 
are clear and distinct. 

The agreement is perfect and complete 
without the condition annexed, and the 
condition not being warranted by the au- 
thority given to the commissioners is not 
obligatory upon the State but is void ab- 
solutely without any action on the part of 
the state, but the state has also expressly 
rejected the condition by a public act. 
{See Act of February 17, 1842, § 2.) 

If then the state is not bound to execute 
and carry into effect the entire agreement 
as executed by the commissioners, and 
has expressly refused so to do, is that 
agreement to be considered as abandoned 
in toto and rescinded, or can it be enforced 
by the state to the extent of the authority 
and powers of the commissioners 1 

It is contended by the appellants that 
the rejected part annexed to the agreement 
is a condition precedent and having been 
rejected, the whole agreement is rescinded. 
The answer to this is. 

First. That the condition was voui, ab- 
solutely from the beginning, and therefore, 
never formed any part of the agreement. 

Second. It is not a condition precedent. 
A condition precedent is an act to be per- 
formed by the plaintiff before the defend- 
ants liability is to accrue under his con- 
tract— fSee Chitty on Conir, 570.) That 
part of the agreement which is called the 
condition after providing that the state 
shall pay certam mortgages, &c., pro- 
ceeds, " Also all and sundry claims by 
and in favor of attorneys and agents for 
professional services and disbursements, 
in and about the collection and security of 
all or any of the demands set forth in sche- 
dule A., which have accrued or may here- 
after accrue, or which have accrued or 
may hereafter accrue upon any collateral 
securities which are transferred to the 
State of Michigan, Ac. How are these 
payments to be made before these services 
are performed, or before it is possible to 



know what amount of services ace to be 
performed, or what they would amount to? 

But suppose it to have been originaUy 
a condition precedent and binding and 
obligatory on the State, the parties now 
claiming the benefit of that condition have 
waived it by their own act. 

It appears by the bill filed in this caae 
(and upon which the demurrer must be 
taken to be true,) that on the execution 
of the agreement the property and effects 
assigned and conveyed were delivered 
over to the state, and have since been 
held by the state or its officers appoint- 
ed to take charge of the same. 

A party entitled to avail himself of a 
condition precedent who waives its per- 
formance and proceeds to fulfil the con- 
tract on his part is estopped fom relying 
on the condition precedent.^ Be/t ▼. JPer- 
Hn, 14 Wend. 219.) 

IV. This is not an executory but an 
executed contract. The property assign- 
ed and conveyed has been delivered over 
to the state, and a portion of it appro- 
priated and disposed of by the state— 
the suit against the Bank was discon- 
tinued, and the injunction dissolved, and 
the commissioners gave the Bank a full 
release and discharge. 

If, therefore, the condition is of any 
obligatory force, it is only an mdepemd- 
ent covenant, and the defendants cannot 
in any event, avail themselves of that 
covenant in this suit 'as a defence, ex- 
cept they allege and show the ismoheit- 
cy of the state, a thing which is l^ally 
impossible. (See Tippets v. WtsUboTf 4 
Mass. Rep. 597.) 

y. The bill is not multifarious. 

A complainant is not permitted to de- 
mand several distinct matters of distinct 
natures against several defendants ; nor 
can several complainants demand by one 
bill several matters perfectly distinct and 
unconnected against one defendant; nor 
join separate demands against the same 
defendant. But where one general right 
is claimed by the bill, though the de- 
fendants have separate and distinct rights, 
an objection for multifariousness cannot 
be maintained. (See Terrili y, Crasg, 
Halst. Diff 168, S. C. cited in 8 Barbour 
and Harrington's Digest 37, § 27-8,) and 
this is the true rule. 

A bill which sets up only one suffici* 
ent ground for equitable relief, is sot 
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rendered multifarious bjr the insertion 
therein of a separate and distinct claim, 
upon which the comf^inant is not en- 
titled to ask for either discovery or re- 
lief. The complainant may join in the 
same bill two good causes of complaint, 
arising out of the same transactioUi 
where all the defendants are interested 
in the same claim of right, and where 
the relief asked for, as to each, is of the 
same nature. ( Vanck v. Smithy 5 Paige, 
137.) 

The object of the bill in this case is 
to reach the assets of the Michigan State 
Bank, assigned to, and taken possession 
of by the state. The bill states that 
Porter is President of the Bank, and 
Joy and Porter are attorneys for the 
Bank, that they received the assets in 
their hands from the state for collection, 
and that they now claim to hold the 
same as attorneys for the bank. The 
Bank is a proper and necessary party, 
for it claims the right to the assets. 
The bill prays for an account as against 
Joy and Porter, and for a receiver and 
account as against the Bank, and for 
£^eneral relief; either or all of which the 
complainants are entitled to, if a suffi- 
cient case is made in the stating part 
of the bill, (See 1 Hoffman Ch. Pr. 49, 
and notes 1 and 2, and as to the right 
of the complainants to an account, ^ee 
Ludhw V. Limon^ 2 Crine's Cases in Error 
1, 39, 52, 53.) 

The Chancellor — By the act of 17th 
February, 1842, the Legislature ratified 
the settlement made between the Bank 
and the commissioners appointed by the 
State, except so much of it as purports to 
bind the State to pay certain debts of the 
Bank, or debts for which the Bank is lia- 
ble, which the act repudiates. 

Indisposing of the demurrer, it will be 
necessary, therefore, to decide whether the 
commissioners word authorized by the act 
of February 1, 1840, under which they 
acted, to bind the State to pay these debts ? 
If not, then, whether the Legislature could 
confinn in part, and refuse to confirm in 
part what the agents of the State had done, 
by ratifying what they were authorized to 
do, and rejecting what they were not au- 
thorized to do ; or was the State bound to 
ratify or reject the whole settlement? 

I think it clear that the commissioneis 



exceeded their powers in attempting to 
bind the State to pay these debts. They 
were authorized to commute and receive 
an assignment of any of the assets of the 
Bank, but not to contract for the payment 
of the debts of the Bank by the State. 
There is a manifest difference between 
taking an assignment of a piece of pro- 
perty subject to a lien, and an agreement 
on the part of the assignee to pay the 
debt ; in the one case he would be person- 
ally liable for the payment of the debt, 
although the thing assigned might not be 
worth the half of it, while in the other, he 
would at most but lose the property on 
which the debt was a lierL There is 
nothing in the act express or implied, con- 
ferring this power on the commissioners. 
They might with as great show of au- 
thority have taken an assignment of all 
the assets of the bank, and have agreed 
the State should pay all its debts. In 
what do the cases differ? I^ot in the 
power, but in the extent of its execution 
only. 

The word ^ equitable," in the first sec- 
tion of the act, it has been insisted, would 
warrant a more liberal construction of the 
powers of the commissioners. I cannot 
think so. There is no connection, as I 
can discover, between it and the power 
given by the fourth section of the act. It 
is to be found only in the first section -of 
the act, where it is used in connection with 
the powers mentioned in that section; 
which are, 1st, to settle with the Bank ; 
2d, togive such time for the payment of the 
balances found to be due to the State, as 
the ability of the bank iiiight seem to re- 
quire, and to take security for their pay- 
ment. It is in connection with the first of 
these powers the word " equiiable '* is 
used. The words of the act are, " com- . 
missionens on the part of the State to settle 
with the Michigan State Bank* upon such 
terms as they may deem equiiabk" It 
has reference to the adjustment or settle- 
ment of the '^balances " due from the Bank 
to the State, and was intended to authorize 
the commissioners, in making up such 
balances, to allow all equitable claims or 
set-offs the Bank might have against the 
State. This is what is meant by the word 
"equitable" in the first section of the act. 
If we look for itd meaning into the pre- 
vious legislation that has been had with a 
view to a settlement with the Bank, we 
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shall come to the same conclusion. The 
first act on the subject was the act of April 
1 0, 1839. This act authorized the <^ com- 
mittee " to settle with the Bank for all de- 
posits made with it bj the State. The 
word equitable is not in it. The com- 
mittee afterwards reported to the Legisla^ 
ture they could not settle with the Bank, 
because it insisted on having certain de- 
mands set off against what it was owing 
the State, which the committee did not 
feel authorized to allow, under the law 
appointing them. . Thereupon the joint 
resolution of the 19th April, 1839, extend- 
ing the time for making the settlement, 
and increasing the powers of the commis- 
sioners, was passed. By this resolution 
the commissioners were authorized to set- 
tie with the Bcmk ^ upon such terms as 
thej might deeoD eqidtable.^* The same 
language is used in the act of February 1, 
1840. The first three sections of which, 
with some slight verbal alterations, in no 
way afifecting the powers of the commis* 
sioners, are a transcript of the joint resolu- 
tion of the 19th April preceding. Whe- 
ther, therefore, we look to the act itself for 
the power of the commissioners, or to the 
course of legislation on the subject of the 
settlement with the Bank, the conclusion 
at which we arrive is the same. 

** All written powers," says Mr. Lloyd, 
'< such as letters of attorney, or letters of 
instruction, receive a strict interpretation ; 
the authority never being extended beyond 
that which is given in terms, or is abso- 
lutely necessary for carrying the authority 
so given into effect." {Paley on Agency 
hy Lloyd 192,^/tooo(2, v. Munmngsj 7 B, 
^ a, 278. Story's Agency, 66, Sec. 68.) 

The next question is whether, the be* 
gislature had a right to reject the condi- 
tion without declaring the whole settle- 
ment void. The commissioners accepted 
an assignment of property and debts in full 
satisfaction of what was due to the State , 
the Bank was discharged from its debt to 
the State ; the property was delivered to 
the commissioners and the injunction 
against the Bank was dissolved. There 
was then a full and complete settlement of 
all matters between the State and Bank. 
Had the commissioners stopped here, there 
can be no doubt both the Bank and State 
would have been bound by the settlem^t. 
But they went further; they annexed a 
condidoii to the settlement that the State 



should pay certain debts of the bank, 
which they had no authority to io under 
the act appointing them. In this, and in 
this alone they exceeded their powers. 
The State refuses to recognise this part of 
the settlement. The Bank insbts it can- 
not reject a part and confirm a part, but 
that it must reject or confirm the whole. 

In Story on Agency j {page 1^ ^. 166,) 
it is said the question may often arise, 
whether an act is wholly void or not, when 
the agent does more than he is authorized 
to do, or less than he is authorized to da. 
Lord Coke says, <' Regularly, it is true, 
that where a man doth less than the com^ 
mandment or authority committed to him, 
there, the commandment or authority be-> 
ing not pursued, the act is void. And, 
where a man doth that, which he is au* 
thorized to do, and more, there it is good for 
that, which is warranted and void for the 
rest. Yet both these rules have divers ex- 
ceptions and limitations." {Coke on LUi, 
158. a.) ^' If a warrant of Attorney is 
given to make livery to one person, and 
the Attorney make livery to two, or if the 
Attorney is to make livery of Blackacre, 
and the Attorney makes livery of Black- 
acre and Whiteacre, the execution is good, 
so far as it is authorized by the power, and 
void as to the residue \ for the exceee ie 
clearly uscertainable. So, if a letter of A t- 
tomey be to make livery absolutely, and 
the Attorney make upon condition, this is 
a good execution of the power, and 
amounts to a sufficient livery, and the con- 
dition is void." {Story on Agency 159 ^. 

168. Livermore on Agency, 102.) Again, 
"if an agent were authorized to pro- 
cure insurance on a ship for two thousand 
dollars, and he should procure a policy for 
two thousand dollars on the ship, and two 
thousand dollars on the cargo, the policy 
would be good as to the ship, and void as - 
to the cargo, at least unless under special 
circumstances." ( Story on Agency 160 §«. 

169. Livermore on A^ncy 101 and 102.) 
In In Nixon v Hyserait and Hyeermii^ 

(5 Johns R 58,) an action was brought 
against the defendants on a covenant of 
seisin, in a deed executed by their Attor- 
ney, who was authorized to sell the land 
and to ^ execute, seal and deliver, in their 
names, such conveyances and assurances 
in the law of the premises, unto the par* 
chaser, his, her or their heirs or assigns, 
fior ever, as should or might be needful or 
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neceflMury, acooidiog to the judgment of 
said attorney." The plaint^ was non- 
suited The court says, ''the attorney 
was authorized to sell ajid to execute con* 
veyancee, and assurances in the law, of 
the land sold, but no authority was given 
to bind hi3 principal, by covenants. A 
conveyance or assurance is good and per- 
fect without either warranty or pereonal 
oovenants;jaid therefore they are not ne- 
cessarily implied in an authority to con- 
vey ; an authority is to be strictly pursued, 
and an act varying in substance from it is 
void." Here the agent had done what he 
was authorized to do and something more. 
He had not only sold the land and given 
a deed for it, but he had inserted a cove- 
nant of seisin ; in the deed, which he had 
no authority to do. The defendants had 
received the benefits of the sale, but it was 
not so much as pretended in that case, that 
they were on that account bound by the 
covenant of seisin that they could not hold 
on to the purchase money, and at the same 
time disclaim the covenant. 

So, in Gibson v Colt and otkcrsj (7 J, 
X. 390. ) The defendants were the owners 
of a ship, and had authorized the master 
to sell her. The master sold her to the 
plaintiff and at the time of sale represented 
htf to be a registered vessel, according to 
the act of Congress. She was not a regis- 
tered vessel, but a lieensed coasting vessel 
only ; and the action was brought for the 
deceit of the agent in representing her to 
be a register^ vessel. Judgment was 
given for the defendants, the court holding 
that the agent had exceeded his authority 
in making the false representation, and 
that the defendants were not bound by it, 
although they had received $10,000 for 
the ship. 

In Term v. HarrUon and others^ (3 
.Term R. 751,) defendants being the own- 
ers of a bUl of exchange wbich came to 
them by an endorsement, employed an 
agent to get it diseounted, telling him 
to carry it to market and get cash for 
it, but they would not endoise it. The 
agent procured a third person to endorse 
it, telling him he would indemnify him 
for it, and the bill was then discounted. 
The acceptor of the bill failed, and the 
plaintiff^ who discounted it, applied to 
the defendants for payment, who at first 
refused but afterwards promised to take 
it up. The court held the defendants 
were not bound l^ the promise made by 



their agent to the perscm who endorsed 
the bill, and that therefore, there was 
no consideration for the promise made 
by them to the plaintiff to take up the 
bill. The bill in this case bad been 
discounted, and the defendants had re- 
ceived the money. 

In Bnow v. Perry (9 Pick. 539,) bank 
bills were handed to an agent, with direc- 
tions to deliver them to Snow and see their 
amount endorsed on a note which Snow 
held against Perry, or to take a receipt 
for the amount. Snow received the bills 
and gave a receipt, by which he promised 
to endorse the amount on the note or re* 
turn the bills when called for. The Bank 
soon after failed. The court held the 
taking of the bills was p^ym&tiifroUmio^ 
the agent having exceeded his authority in 
taking a conditional receipt. The Court 
say, '^But the plaintiff relies upon the 
terms of the receipt, stated in the report, 
and the condition or alternative therein 
expressed. If this receipt had been given 
by Perry himstlfy or by an agent comfe- 
tent to bind him in this respect, he would 
be bound by the condition. Then the 
question recurs, could the messenger, con- 
sistently with his authority, accept such 
receipt. He was instructed to see the 
money endorsed, or to take a receipt as 
for so much much money received in 
pajrment, or to bring the bills back. 
This was the extent of his authority. 

The legal principle to be deduced from 
these cases is this : That where an agent 
acting within the scope of his authority does 
a thing which, standing alone and by 
itself, would be binding on his princi- 
pal, and at the same time does some- 
thing more, which he was not author- 
ized to do, and the two are not so inter- 
woven with each other that they cannot 
be separated, but constitute different parts 
of the same contract; that which the 
agent was authorized to do is binding on 
his principal, and that only which he was 
not authorized to do is void. As the co- 
venant of seisin in Nixon v. Hy$eraii ; the 
false representation with reganl to the re- 
gistry of the vessel, in Cribson v. Coli, the 
promise to indemnify the person who en- 
dorsed the bill, in Term v. Harrison^ and 
the condition in the receipt, in Snow v. 
Perry. In each of these cases the agent 
had done what he was authorized to do, 
and something more; but that something 
9 
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mors stood bj itself, and was ^'clearly 
ansustainable," and was therefore void as 
it Te^rded the fmncipal, and not merely 
voidable in connection with the whole con- 
tract. The excess was an excresence 
upon the due execution of the power, de- 
riving no nutriment from the power itself, 
and consequently not entering into and 
forming a part of its execution which was 
complete without it. By this, I do not 
intend to be nnderstoxl as saying, that 
the land or the ship would have sold for 
as much as it did, without the covenant 
of seisin, or false representation; or that 
the note would have been discounted had 
it not been endorser!, or that the bank bills 
would have been received had an uncon* 
ditional receipt been required. This is not 
the principle on which these cases were 
decided; but the total want of authority 
tn the agent to do what he did. 

In what respect does the present case 
differ from Nixon v. Hyseratt f They are, 
it seems to me, the same in principle 
They differ in form only. In that case 
there was a covenant^ in this, there is a 
condition subsequent, not a condition pre- 
cedent; and in both cases the agent ex- 
ceeded his authority. On what principle 
of law can it be holden, that the covenant 
in that case was void and not binding on 
the principal, and the condition in the pre- 
sent case is good and binding on the State. 

A person who deals with an agent is 
bound to inquire into his authority, and 
ignomnce of the extent of the agents' au- 
thority is no excuse. But it cannot be 
said the bank was ignorant of the author- 
ity of the commissioners, who acted under 
a public law or statute of the state, of 
which the bank had full knowledge. The 
commissioners and those acting on the 
part of the bank, I have no doubt supposed 
they had authority. But this, while it 
acquits the commissioners and the repre- 
sentatives of the bank of bad faith, can 
have no effect on the legal rights of the 
parties to the settlement. Every man is 
supposed to know what the law is, and 
his rights are to be determined according- 
ly. It is no excuse he was ignorant of 
the law, or had given an erroneous con- 
Btmction to it. If the bank suffer in con- 
sequence of such ignorance, it is not the 
fault of the State. 

The agreement was not executory but 
wecttted at the time ; and the bank has. 



from that time to the preseni^ had all the 
advantages and beoeits of the settlement. 
The injunction was dissolved, and the 
debt due to the state eancelied. If it was 
now in the power of the stale to rejeet the 
settlement, which it cannot do, except the 
condition which was never bindis^ ett the 
state, the bonk could not place back the 
claim of the sute where it was befbtfe the 
settlement, and the dissolutioa of the m- • 
junction. And must the state either kss 
all benefit of the proceedings, it had insti- 
tuted against the bank, and of the iojiHie- 
tion it had obtained, or pay a sum of mo- 
ney for the bank it never agreed to pay ? 
The doctrine contended for, if law woold 
present this alternative. 

It is insisted the bill is multifario<iis,aDd 
the prayer of the bill is referred to in fkoof 
of the fact. To determine whether a hitl 
is multifarious, we must look to the stat- 
ing part of the bill and not to the pihy^ 
alone ; for if in his prayer for lelief, com- 
plainant ask several things, to some of 
which he may be entitled and to others 
not, the bill is not, on that accouia multi- 
farious, but he will, on the hearing, be en- 
titled to that specific relief, only whii& is 
consistent with the case made in the 
stating part of the bill. The whole drift 
and object of the bill is to obtain a disco- 
very and account, from Joy and Porter, of 
the assets assigned, and in their possession 
as attorneys for the bank when the As- 
signment was made, and which they after- 
wards continued to hold as attorneys for 
the state. The bank is made a paity ia 
consequence of the claim it seta up to 
these assets. The bill is somewhat in the 
nature of a bill of interpleader, but Histead 
of being filed by Joy and Portear, it is filed 
by the commissioners against them and 
the 6ank, they setting up the claiia of 4he 
bank as an excuse for not aceounthig to* 
the commissioners. 

Demv/rrer averrtthd with €o$t». 



In CltMiceryr* 

Before IheYicE Chancellor of England. 
Beales y. Bealss.^17 NaioeMber, 1848. 

WlLL.-^-CONSTRtJCION.^-CilS^.-^rAlitLY. 

A fift of *< cash' or moaitM to ealM,^ held nbt to 
include proniiiiK>iy notes, Ltnig AamriCfoe, er 
ColambStn Boodt . 

A ffift to " A and his family," confined 'to children 
living at the date of die will. 
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Tli» case mrose apon the constractioB 
of the wili of a Mre. S«T.ah Beales, of 
Cambridge. The will consisled of six 
•evearal papers. la one of these the tes- 
tBtiix expressed herself as follows : ^< I 
hmvt not Hanked to you (meaning her ex- 
eeotor) a farther tronbte which I must 
inqMse upon yon.'' She then proceeded 
^ give some directions as to her fnoerai, 
iM oontinned, ^ also the looking over 
ftad delivering, fourteen days after my 
interment, to yourself and others, my 
goods^ chnttels, plat^, and wearing appa- 
rel, books, And every other description of 
lumber to their re^ective destinations, 
observing that Francis Beales and his 
hkadlj are residuary legatees for alt casli 
or monies so called.'" By another of these 
]Hipers, after making a number of minnte 
specific bequests, the testatrix bequeath- 
ed to Ann Crrsford ^^ all lumber, sweep- 
ings, and every sort of geamot otherwise 
given and bequeathed by her, without 
question, interference, or interruption in 
any way or manner." The testatrix 
died in February, 1840, possessed of cash 
•in her house and at her banker's, of Bank 
Long Annuities, Columbian Bonds, and a 
sum secured by a promissory note paya- 
ble to herself or order. 

The bill was originally filed by the 
nett of kin of the testatrix, against Ann 
'Crisford ; and on the hearing, his honor de- 
cided that neither the monies, nor securi- 
tieii for monpy, nor other residuary estate 
of Che testatrix passed to Ann Crisford ; 
and referred it to the Master to enquire 
and state to the Court who were meant by 
Francis Beales and his family. The 
Master found that F. Beales had nine 
children living, born at the date of the 
will and of the death of the testatrix, and 
they Were now brought before the court 
by a supplemental bill. Two questions 
were raised on the argument at the hear- 
ing, Ut, Whether the Columbian Bonds, 
Long Annuities, and the promissory note 
were included in the exception of " cash 
or monies'so called," so as to pass to the 
next of kin. 2iid. Who were included 
tinder the gift to F. Beales and his fami- 
ly? The decree as drawn up on the ori*- 
ginarhearing, had declared thdt the next 
of kin Wef e entitled to the securities and 
Ynonies posfltessed'by the testatrix. 

Stetoart and Forster for the next of kin, 
cited Re€id v. Siewart^A Russ. 69 ; Dtm- 



9onf V. G^akovn, 2 Keen 14 ; and Woohey 
V. i'o/«,4Bam. and AdoL 1 ; on the first 
point: and Robinson v. TUkh^ 6 Yen. 
142; and Robifiuonr. Waddelow, 8 Sim. 
134 ; ott the second. 

Woody for Francis Beales and his chil^ 
dren relied on De Wkt v. De Wki^ 11 
Sim. 41; he alsocitedilf'Lerol<v. Bac(m, 
5 Ves. 159 ; Barnes v. Paichj 8 Ves. 604 ; 
Siewart v. Baie, 11 Ves. 662. 

The Viok-Chahcbllor. — ^There is a 
manifest error on the decree as it stood 
since it makes the court decide against 
F. Beales and his family, without know- 
ing who were the persons meant by that 
description, and I must therefore treat the 
case as if there had been nodecision upon 
their rights. The words " cash or monios 
so called," does not include either the 
long annuities, the Columbian bonds, <ot 
the promissory note. These pass by the 
gift of the residue to Francis Beales and 
his family ; the word family meant the 
children of F. Beales livitifgat the date of 
the wiil ; the nine children of F. Beales 
will therefore take wKh their father as 
joinft tenants. 



HISTOIUCAI* OtTtXUnBS OT VPOm 1j AW. 

PART VII. 

B£NBT VI. 

Tbb Statutory enactments of this, as of 
the preceding reign, were principally in 
amendment and alteration of previous acta 
of parliament. 

Several enactments were made on the 
subject of Elections aTid privileges of mem- 
bers of parliament. By a statute of Henry 
4, the justices of assize had been empow- 
ered to enquire by inquests of office of the 
return of members ; it was now by stat.6 
Hen. 6, c. 4, ordained that such members 
and sheriffs as had inquests of office found 
against them should be allowed to tra- 
verse them, and should not be damaged by 
such inquests till they were duly convicted. 

The clergy having complained that, in 
coming to the convocation, they and their 
servants were frequently molested and ar- 
rested, the same libertjr or defence was by 
Stat. 8 Hen. 6, c. 1, given to them as the 
great men and commonalty called to par- 
liament enjoyed. 

Notwithstanding the enactments to the 
contrary, we find that in the 3lBt year of 
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this king, the speaker of the commons 
was tal^ in execution in an action of 
Uesposs at the suit of the Duke of York, 
president of the parliament ; and after re- 
presentation of the case to the king and 
the peers, the latter came to the resolution 
that the speaker should remain in custody, 
and the commons acquiescing chose ano- 
ther speaker. 

On the suject of the chancery^ the stat. 
15 Hen. 6, c. 4, was passed hy which it 
was enacted, that no writ of subpoena 
should be granted, until surety was found 
to satisfy the party grieved, in case the 
matter of the bill did not prove to be good. 

The jurisdiction of the Justices of Nin 
Prius was enlarged by stat. 24 Hen. 6, c. 
1, empowering them to give judgment in 
all cases of felony and treason, as well 
upon acquittal as conviction, and to award 
execution. Before this statute, they could 
only hear and determine, but not pass 
judgment 

Delays in the proceeding by attaint 
were prevented by several statues, which 
put a stop to feigned and foreign pleas. 

The statute of jeofails made in the last 
reign being only of a temporary nature, 
was extended by 4 Hen. 6, c. 12. It was 
also enacted by stat. 8 Hen. 6, c. 12, that 
for error assigned in any record, process, 
or warrant of attorney, original or judicial 
writ, pannel, or return in any places of the 
same rased or interlined or in any addition, 
substraction or diminution of words, letters 
titles or parcels of letters found therein, no 
judgment shall be reversed or record an- 
nulled. Out of this act are excepted all 
appeals and indictments of treason and 
felony, and outlawries for the same ; nor 
was it to extend to cases where the sub- 
stance of the proper names, surnames, or 
additions were left out in the original 
writ or writs of exigent. 

There is an act relating to Attorneys^ 
which deserves some notice for the singu- 
larity of the facte it contains. This is 
stat. 33 Hen. 6, c. 7, which says, that not 
long since in the citv of Norwich, and in 
the counties of Norfolk and Suffolk, there 
were only six or eight attorneys at most, 
coming to the King's courts, in which 
time great tranquility reigned in those 
places, and little vexation was occasioned 
by untrue and foreign suits. But now, 
says the act, there are in those places /our 
score attorneys^ or more, the generality of 



whom have nothing to live on but their 
practice, and besides are very ignorant. 
It complains that they came to markets 
and fairs, and other places, where there 
were assemblies of people exhorting, pro- 
curing, and aiding perM>n8 to attempt un- 
true and foreign suits for small trespasses, 
little offences and small sums of maaej 
which might be determined in couitsp 
baron ; so that more suite were now rais- 
ed for malice, than the ends of justice; 
and courte-baron became less frequented. 
These are the motives the act states for a 
reformation; which was, that in future 
there should be but six common attorneys 
in the county of Norfolk, the san^e num- 
ber in Suffolk, and in the city of Norwich 
only two ; these were to be admitted by the 
two chief justices, of the most sufficient 
and best instructed ; and persons acting 
as attomies in those parte without such 
admission, were subjected to heavy penal- 
ties. 

The provisions made against disseisors 
by 4 Hen. 4, was by 1 1 Hen. 6, c. 3, made 
amdicable to all write grounded upon no- 
vel disseisin, so that (he pernor of profits^ 
as he was called, was made liable in the 
same manner as if he had been legally 
seized of the freehold. 

In assizes of novel disseisin^ the sheriff 
being sometimes nanSed a disseisor, to the 
end that the writ might be directed to the 
coroner and the assize, secretly awarded 
upon the tenant's default, it was by stat. 
4 Hen. 6, c. 2, enacted upon the tenant's 
averrment thereof, the writ was to be 
quashed, and the plaintiff amerced. 

By stat. 30 Hen. 6, c. 1, executors were 
empowered to issue a vrit of proclamation 
out of chancery against servante who 
should, on the death of their masters, vio- 
lently and riotously seize the goods of 
their master, which appears to have been a 
frequent practice about this time. 

Formerly the embezzling records was 
only punishable by imprisonment, it was 
now by stat. 8 Hen. 6, c. 12 made felony. 

A practice appears to have prevailed of 
sending threatening letters to persons, that 
if money was not deposited in certain 
places, their houses would be burnt ; this 
was by 6 Hen. 6, c. 6, made treason. It 
was declared however, in order that the 
landholders should not be prejudiced, that 
the forfeiture should be saved to the lords, 
as in cases of felony. 
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ARTICLE I. 
COLLISION OF 8HIP8. 

Whsnstxr one vessel does damage to 
another within the admiralty and man- 
time jurisdiction, the offending vessel be- 
comes hypothecated to the vessel and 
cargo sustaining the injury, to repair the 
damages occasioned by the collision. 
The injured persons have a lien or privi- 
lege upon the guilty property by the ge- 
neral maritime law of nations, to the ex- 
tent of the injury sustained; and they 
may pursue and enforce their remedy in 
the courts of admiralty jurisdiction, by at- 
tachment, condemnation, and sale, to pay 
damages and costs. 

In the discussion of this subject, we 
apply the term collision to all cases of 
vessels running foul, though the terms 
allision and collision are not exactly sy- 
nonymous. The term aUision applies to 
the act of one vessel striking against 
another; and the term colUsiorkf to the 
act of two vessels striking together. 
But the inquiry upon a claim for da- 
mages, in such cases, is not so much 
whether either ship be active or passive, 
as whether the act was occasioned by 
acpident, or by the negligence or the de- 
sign of one or both of them. 

Sir William Scott, in pronouncing judg- 
ment in the case of Woodrop Sims,* says 
there are four possibiliti^ under which a 
collision may occur: — 

First. It may happen without blame 
being imputable to either party ; as where 
the loss is occasioned by a storm, or any 
other vis major. In that case, the misfor- 
tune must bo borne by the party on whom 
it happens to light, the other not being re- 
sponsible to him in any degree. 



• 2 DodKm'B Admiralty Rep. 8S. 



Second, A misfortune of this kind may 
arise where both parties are to blame-— 
where there has been a want of due dili- 
gence or of skill on both sides. In such a 
case, the rule of law is, that the loss must 
be apportioned between them, as having 
been occasioned by the fault of both of 
them. 

Third, It may happen by the miscon- 
duct of the sufiering party only, and then 
the rule is, that the sufferer must bear his 
own burthen. * 

Fourth. It may have been the fault of 
the ship which ran the other down, and in 
this case, the injured party would be en- 
titled to an entire compensation from the 
other. 

There is often great difficulty in deter- 
mining the facts of each particular case, 
arising sometimes from the darkness of the 
night, or the danger and violence of a 
storm, or the confusion of the moment, 
and from a want of observation ; and fre- 
quently from the strong and almost over- 
powering motives of interest, personal 
vanity, party feeling, and strong bias of 
witnesses. The master and crew of each 
vessel are generally the onl^ witnesses in 
the case, and, from nece8sity,t they are 
often used as witnesses in a court which 
tries the controversy; although the wit- 
nesses may stand in a situation of direct 
interest in the cause, and the result of it. 
Each side often represent the transaction 
most favourably to themselves, and en- 
deavour to throw all the blame upon their 
opponents ; this renders the whole inves- 
tigation the most perplexing end unsatis- 
factory which can be brought into a court 
of justice. Care, attention, vigilance, and 
philosophical knowledge is required of 
counsel who conduct such proceedings ; 
and a person practically acquainted with 
navigation has a decided advantage over 
an opponent who is d^ient in that 
branch of knowledge. The court, loo 



t 2 Haggard'a Rep. 145. 
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frequently has to decide upon great di- 
versity of statement as to the courses the 
vessels were steering, or the quarter from 
which the wind was blowing at the time 
when the ac.cident occurred ; besides the 
doctrine of currents of the water, the 
force of the winds, the size, model, and 
trim of the vessels, the weight of their 
cargoes on board, the manner their sails 
are set, together with many other nauti- 
cal matters, are ingredients out of which 
the court are to form and pronounce its 
decree. The court of admiralty possess 
equitable powers to adjust and litigate the 
interests of suitors when before them. 
But suits for collision may be prosecuted 
at common law, by an action against the 
masters and owners of the. vessel doing 
the damage, and then the cause is to be 
tried before a jury. In such cases, it 
frequently happens that the jury which 
decide the facts of the case by their ver- 
dict do not possess sufficient nautical 
knowledge to judge of the propriety or im- 
propriety of the things done or omitted on 
the part of one party or the other. The 
court of admiralty generally proceeds di- 
rectly against the property offending by 
an arrest, and the vessel and cargo are 
liable to be condemned and sold to pay 
the damages and costs of the injured 
party, and this as well in case of do- 
mestic as of foreign vessels. The lien or 
'privilege in both cases is the same, and 
may be enforced by suit in rem in admi- 
ralty, which is the preferable method of 
proceeding, especially when the owners 
are absent, or the master is irresponsible 
in his pecuniary abihty. 

In cases of collision^ it is often the 
practice in the Court of Admiralty in 
JSngland, to call in to the assistance of the 
judge, who tries the cause, one or more 
experienced navigators of the association 
of the Trinity House, These persons are 
called Trinity-masters, who, after hearing 
the evidence given in the cause, and the 
arguments of the advocates for the re- 
spective parties, are called upon to ex- 
press their opinion upon the merits of the 
case ; and as they pronounce their opinion, 
the judge generally renders his sentence 
of condemnation or acquittal. The courts 
in the United States have the aid of ex- 
perienced ship-masters and navigators, 
who are sworn as witnesses in the case, 
^nd their opinions, very justly, have their 



weight and influence with the court in 
making up its decree. 

Damage in cases o(colHsioH of ships, or 
in running foul, may be reduced to three 
classes: — 

First. By design. 

Second. By negligence. 

Third. By accident, and this is called 
a peril of the sea. All known maritime 
laws compel the wrongdoer to make re- 
paration in the two first cases. There are 
certain rules of navigation which have 
been adopted by the courts of different 
nations as positive law, to govern cases 
litigated before them : — 

First. The vessel that has had the 
wind free, must make way for the vessel 
that is close hauled. 

Second. The vessel on the starboard 
tack has a right to keep her wind, and I he 
vessel on the larboard tack is bound to 
bear up or heave about, to avoid danger, 
or be answerable for the consequeiK:es. 

Third. The vessel to the windward is 
to keep away when both vessels are going 
the same course in a narrow channel, and 
there is danger of running foul of each 
other. 

Fourth. A steamboat is generally 
deemecl as sailing with a free and fair 
wind, and therefore is bound to do what- 
ever a common vessel going free or with 
a fair -wind, would, under similar circum- 
stances, be required to do in relation to 
any other vessels which it meets in the 
course of its navigation; and as steam- 
boats receive their impetus from steam, 
and not from sails, and are capable of 
being kept under better command, they 
ought always to give way in favor of 
vessels using sails only,* all other circum- 
stances being equal. 

• Fijth. The master of a vessel, entering 
a port or river where other vessels are 
lying at anchor, is bound to make use of 
all proper checks, to stop the headway of 
his vessel, in order to prevent accidents; 
and if, from want of such precautions, 
a loss ensue, he and his owners are re- 
sponsible. 

Sixth, So it is held, that if two vessels, 
or ships of unequal size, are in the same 
stream, the less must give way td the 
greater. 



• StoiyonBailmeots^p. 886. 
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Seventh, So a ship clearing out of a 
harbor must make way for another vessel 
that enters. 

Eighth. Where two ships are clearing 
out of a harbor, the hindermost ship must 
have care to the one putting out before 
her.* The question in all cases of colli- 
sion is, whether proper measures of precau- 
tion have been taken by the vessel which 
has unfortunately run down the other. 
This is a question partly of nautical 
usage, and partly of nautical skill. If 
all the usual and customary precautions 
are taken, then it is treated as an acci- 
dent, and. the vessel is exonerated ; if 
otherwise, then the offending vessel and 
its owners are deemed responsible. In- 
deed, all rules are held subordinate to 
the rule prescribed by common sense; 
which is, that one vessel shall keep 
clear of another when she has the 
power to do so, notwithstanding one 
vessel may have taken a course not 
conformable to established usages. A 
case can scarcely be imagined in which 
it would be justifiable to persist in a 
course after it had become evident that 
coHm^n would ensue, if, by changing 
such course, without injury, the collision 
could be avoided ; and where vessels are 
sailing on the wind, and approachmg 
each other, and one vessel is so far wind- 
w^ard on the larboard tack, that if both 
keep their course, the other will strike 
her on the lee side abaft the beam or near 
the stem, in such a case the vessel on the 
starboard tack, contrary to the rule laid 
down above in the second division of this 
subject, must give way, because she can 
do it with greater facility and less loss of 
time and distance than the other. t And 
in the case of a collision, tried before 
Sir William Scott, judge of the Court 
of Admiralty in England, it appeared 
that a fishing-smack, called the John and 
Manfj had been run down by the sloop 
Thames off the port of Great Yarmouth, 
steering about north north-east . and 
hauled close to the wind, with a fresh 
breeze from the northwest by north ; and 
the sloop names was sailing at that 



time to the southward, with the wind free 
and drove against the fishing-smack, and 
struck her with such violence on het 
starboard bow that she soon after sunk 
and was totally lost, with her cargo and 
fishing apparatus on board. 

A Trinity -master was called in to assist 
the learned judge in the hearing of the 
cause, and he gave it as his opinion Chat, 
upon the testimony, it-appeared that the 
Thames wanted to obtain information 
from the fishing smack, and to take in 
some herrings from her. He said that 
the Thames did not act in a seaman-like 
manner for this purpose ; that in attempt- 
ing this object it did not appear that the 
Thames ever altered sail, but ran down 
upon the fishing vessel. He said the. 
Thames should have put about, by which 
means all danger would have been 
avoided. That it appeared to him, that 
the loss had been occasioned by the bold 
manoeuvre of the Thames in attempting 
to run all at once along side of the fish- 
ing-smack, which did not appear to have 
altered her course. That the particular 
manner in which the blow was stated to 
have been received, on the starboard bow 
of. the smack from the larboard bow. of 
the Thames, could not have happened 
whilst the vessel was passing, unless 
owing to the improper course and di- 
rections in which the Thames was 
steered. 

That it appeared to him that the acci- 
dent was owing ' to the unseamanlike 
manner in which the Thames was navi- 
gated. 

The court, in this case, after Captain 
Hubdart, the Trinity-master, had given in 
his opinion, proceeded to pronounce a 
decree against the owner of the Thames^ 
for full damages sustained by the libel- 
lant, and for his costs. The pleadings in 
this case showed a great diversity of 
statement, and the facts were contradiotoiy 
from the witnesses. A. N. 



« Jacob9on*8 Sea Laws, p. 888. 
Cem. 230. 

t Story on Bai]men(i» p. 38ft. 
Portland. 
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PRACTICAL POINTS. 

DISSOLUTION OF PARTNERSHIP. 

Thxre are some cases in which a Court 
of Equity will dissolve a partnership 
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daring the tenn for which it is stipulated. 
Such a dissolution has been granted on 
account of the impracticability of car- 
rying on the undertaking, either at all, 
or according to the stipulations of the ar- 
ticles. Baring ▼. Dix, (1 Cox, 213.) 
Wmtm V. TayloTj (2 Vea. and B. 299.) 
It may also be granted on account of the 
insanity or permanent incapacity of one of 
the partners. Waters v. Taylor, ubi tup. 
And it may be granted on account of the 
gross misconduct of one or more of the 
partners. Marshall ▼. Cdman^ (2 Jac. 
and W. 300;) Goodman v. ^hitcomh, 
(1 Jac. and W. 494.) But trifling faults 
and misbehaviour, which do not go to (he 
substance of the contract, do not con- 
stitute a sufficient ground to justify a 
decree for a dissolution. In a recent case 
LoHrd Langdaky M. R. decreed a dissolu- 
tion where a partner acted inconsistently 
with his duty as such, and of a nature to 
destroy the mutual confidence which 
ought to subsist between parties, and 
which made it impossible that the busi- 
ness could be conducted in partnership 
with benefit to either party. " The trans- 
actions,'' said his Lordship, ^ with each 
other, cannot be considered merely with 
reference to the express contract between 
them. The duties and obligations arising 
from the relation between the parties are 
regulated by the express contmct between 
them, so far as the express contract ex- 
tends and continues in* force ; but if the 
express contract, or sO much of it ss con- 
tinues in force, does not reach to all those 
duties and obligations, they are implied 
and enforced by the law. Crawshay v. 
CoUmSj (15 Ves. 226.) And it is often 
matter to be collected and inferred from 
Uie conduct and practice of the parties 
whether thev have held themselves, 
ought, or ought not to be held bound by 
the particular provisions 'contained in 
their express agreement When it is in- 
sisted that the conduct of one partner en- 
titles the other to a dissolution, we must 
* consider not merely the specific terms of 
the express contract, but also the duties 
and- obligations which are implied in 
every partnership contract, and upon the 
evidence produced on the occasion of this 
motion (fbr a receiver) it appears to me 
that the conduct of Mr. Jeyes has been 
such as to make it impossible that the 
Iittstai0(is Qan be oonducted in partnership 



with benefit to either party. The neglect 
to account for the 501 sent from Liver- 
pool, in August, 1840; the ap}]^icatiim 
of the 541 received from Mrs. Eliason to 
the payment of his private debts; the re- 
fusal to sign office checks till he had pre- 
vailed on the plaintiff to sign a check for 
his personal use, the refusal to sign a 
check for the proctor's bill, and the trans- 
mission of the proctor's letter to some, 
however few, of the creditors of the part- 
nership, with a letter of his own, so ex- 
pressed as to be manifestly injurious to 
the partnership : and his conduct as to the 
5ri6l remitted to the partnership for the 
purpose of making a specific payment, 
appear to me, all of them, to be incon- 
sistent with the duty of a partner, and of 
a nature to destroy the mutual confidence 
which ought to subsist between them. 
These acts and others referred to in the 
affidavits are not disproved or satisfacto- 
rily explained by the defendants, and 
being such as if proved at the hearing 
would, in my opinion^ entitle the plaintiff 
to a dissolution, appear to me to be suffi- 
cient to entitle bim to the order which he 
now asks." Order for injunction, and re- 
ceiver granted. Smith v. Jeyes^ (4 Bea, 
503.) See also Richards V. DavieSj (2 
Russ. and M. 347.) 



SUPREME COURT. 



Svpreaie cottrt ot thm Stat* «f M«ir Twrk. 

Before the Hon. Samuel Nelson, C. J., 
and Judges Bronson and Cowem. 

James Mevir v. Noah Hiicman. 

Ocioher Term 1643. 

promissory note evidence. GOMPS- 

PETENCT OF WITNESS. 

Where the Plaintiff claimed to have acquired nK- 
Derhr in a prommory note by delivery non 
J. H. the widow of the payee, to whom the 
plaintiff alledged it had been paned by delivery 
from the payee aa a ipnatio mortis emua; and 
on the trial this question was submitted to the 
Jury. HM that no notice could be taken of it 
by the Court on bill of esceptions. 

Where a gift donatio mortis eauta is nroved, the 
qoeation whether the Testator retoked it is not 
evidoDce for the cooiideratioii of a Juiy# 
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AJtboiMA J. H. might have a«i||ocd thi 
Plaintiff, after suit brought, she 



the note to 
the Plaintiff, after suit brought, she was, on 
being released, a competent witness in his 
Ikvoar. Even if the suit had been brought by 
her dhreetion, and for her benefit, and she 
therefore liable to th6 defendant for the cosU in 
cme he succeeded, the release rendered such 
liability qualified and contingent, and reduced 
the objection to one against her credibility only. 

Assumpsit, tried at the Madison cir- 
cuit in September, 1842, before Gridlky, 
Circuit Judge. Verdict for the plaintiff. 
The defendant now moved for a new trial 
on a bill of exceptions. The facts are 
BuflBiciently stated in the opinion of the 
Court. 

L. Sherwoody for the defendant. 

C. McLSOUj for the plaintiff. 

Cow EN, J. This was an action by the 
plaintiff as the holder of a promissory note 
made by the defendant, and payable to 
the late Noah Hinman, deceased, or 
bearer. The plaintiff claimed to have ac- 
quired a property in it by delivery from 
Janette Hinman, the widow of the payee, 
to whom the plaintiff alleges it had passed 
by delivery from the payee as a donatio 
ViortU cauaa Of this there was strong 
proof, and the Judge submitted the ques- 
tion to the Jury. Of course we have 
nothing to do with it on bill of ex- 
ceptions. 

On the question whether, if a gift was 
proved, the testator revoked it, the Circuit 
Judge held there was no evidence which 
called for the consideration of the Jury. 
In this I think he was right. 

Mrs. Hinman, although she might 
have assigned the note to the plaintiff 
after suit brought, was, on being released 
by him, a competent witness in his 
favour. Even if the suit had been 
brought by her direction, and for her 
benefit, and she therefore liable to the 
defendant for the costs, in case he suc- 
ceeded, the release rendered such liability 
qualified and contingent, thus reducing 
the objection to one against her credibility 
only. The case of Souldtn v. Van Reus- 
seleur^ 9 Wend. 293, is hi point. 

New trial denied. 



, Tauisif. — I never knew an Irishman 
with less iban£2^00&-year.— f/acAnoood 



Supreme Court, tprinf^fleld, IlllBoU. 

Before the Honorable William Wilson, 
Samuel D. Lockwood, Richard M. 
Young, Thomas C. Browne, John 
D. Caton, James Shields, Walter 
B. ScATEs, Samuel H. Treat, and 
Jesse B. Thomas. 

The People ov the State of Illi- 
nois, ex TtUUione Andrew Redman t. 
Nicholas Wren, Clerk of the County 
Commissioners^ Court of Adams County. 

December Term^ 1843. • 

corporation. MANDAMUS. 

The Legislature has absolute control over Munici- 
pal Corporations to create, change, modify, or 
destroy tbem at pleasure. 

The creation of a Municipal Corporation depends* 
in no degree, upon the assent or dissent of the 
inhabitantii of the particular locality, unless such 
a condition be contained in the law of its cre«* 
tion. 

A public corporation is notjdissolved by a neglect 
to elect its officers on the day appointed ; but» 
in such case, it only remains dormant and qui- 
escent 

The circumstances of this case suffice 
enti J appear in the adjudication. 

Shields, J. delivered the opinion of the 
Ck)urt. — An application is made to this 
court for a writ of Mandamus to Nicholas 
Wren, clerk of the county commissionerB' 
court of Adams county, requiring him to 
make out and deliver to the relator, An- 
drew Redman, a certificate of his election 
as Justice of the Peace for said county. 

The following facts are agreed upon by 
the parties— 

Ist. That the relator was duly elected 
on the 7th day of August, 1843, a Justice 
of the Peace in Columbus precinct. 

2nd. That the Columbus precinct is si- 
tuated in the county of Marquette. 

3rd. That the said county of Marquette 
has never yet been organized. 

4th. That if, upon, a consideration of 
these facts, the court shall be of opinion, 
that the jurisdiction of Adams county ex- 
tended over the territory of Marquette for 
purposes of county government at the time 
of said election, then, in such case, a pe- 



• See case reported ante YoLty p. 147. 



66 



THE NEW-YORK LEGAL OBSERVER. 



Supreme Court. Illinois. — Redman t. Wren. 



remptorj mandamus shall issue against 
the defendant 

In granting* or refusing this application, 
the only question presented to this court 
for its consideration is, — Did the juris- 
diction of the county of Adams extend 
over the county Marquette for the purposes 
of county government on the 7th day of 
August, 1843/ 

To determine this qu'estion, reference 
must be had to an act, entitled an act to 
create the county of Marquette, and for 
other purpose therein mentioned, approved 
February Itth, 1843. The jErsI section 
of this act provides "^ that all that part of 
the now county of Adams lying east of 
Range seven west, of the fourth principal 
meridian, and also, sections one, twelve, 
thirteen, twenty-four, twenty-five and 
thirty-six, of township one south, of the 
base line, in the aforesaid range seven, be 
and the same is hereby created into a new 
county, to be called \he county of Mar- 
quette." 

The ucond section directed the legal 
voters of said county to elect county offi- 
cers on the first Monday of April, 1 843, 
with the exception of school commissioner 
and coroner. 

The third section required the judges of 
election to return the respective poll-books 
to Wesley D. Mc. Cann, at the town of 
Columbus, within five days after the elec- 
tion, and required the said Mc. Cann, and 
two other justices of the peace of said 
county, to open the said returns within 
twenty days after the election, and per- 
form such other duties in relation to them, 
as are required by law of clerks of the 
county commissioners* courts. 

The fourth section provides, that as soon 
as the county officers shall have been 
elected and qualified, the said county of 
Marquette shall be considered organized, 
that it shall form a part of the fifth judi- 
cial circuit, and have two terms of the 
court annually. It also makes Columbus 
a temporary county seat. 

The fifth section provides, " that all 
suits and prosecutions that have been com- 
menced, or may hereafter be commenced 
in the circuit court of Adams county, be- 
fore the organization of said county of 
Marquette, shall not be affected by this 
act, but all suits and prosecutions so com- 
. menced as aforesaid, shall be prosecuted 
to filial termination in the circuit court of 



the said county of Adams, and the officere 
of the said county of Adams are hereby 
authorized and required to issue and exe- 
cute all writs that may be necessary to 
the prosecution of such writ and prosecu- 
tions to final termination any where with- 
in the limits of the said county of Mar- 
quette. 

The sixth section directs, that all jus- 
tices of the peace, and constables, elected 
in the county of Adams, who reside in the 
limits of the county of Marquette, shall 
hold their offices, and have jurisdiction in 
the said county of Marquette, as though 
they had been originally elected in said 
county. 

The seventh section directed that Dan- 
iel Harrison, school commissioner, George 
Smith, county commissioner, and Jonas 
Grubb, coroner, who had been elected for 
Adams county, but residing within the 
limits of Marquette county, to serve out 
their respective terms of office in Marquette, 
and directed that the vacancies thus occa- 
sioned in Adams should be filled as in 
other cases. 

The eighth section directs the school 
commissioner of Marquette to transfer the 
school fund to the school commissioner of 
Adams, when elected and qualified. 

The ninth section provides for the elec- 
tion of three representatives to the general 
assembly from Adarrs, two from Mar- 
quette, and a senator by the joint vote of 
both counties. 

The residue of the act contains regula- 
tions relative to the records of Marquette, 
and the adjustment of the finances between 
the two counties, and the last section de- 
clares the act to be in force from its pass- 
age. The first section of the act detaches 
a portion of the territory from the old 
county of Adams, and creates the same 
into a new county, called Marquette. The 
language used is susceptible of but one 
construction. The intention of the legis- 
lature is expressed in the most positive 
terms. It declares'that a new county is 
absolutely created, and the only question 
that can arise in determining the force and 
efifect of this section is a question of legis- 
lative power in relation to counties. As 
the constitution of this state contains no 
restriction, either expressed or implied? 
upon the action of the legislature in such 
a case, we hold that it has absolute con- 
trol over municipal corporations to create 
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change, modify, or destroy them at plea- 
sure. This position will hardly be ques- 
tioned. The following authorities, if au- 
thorities are necessary, may be adduced 
in support of it — Colts v. Tke county of 
-Maiwort, (Breese, 120, 121.) Where this 
court says, " all public incorporations 
vhich are established as a part of the po- 
lice of the State are subject to legislative 
control, and may be changed, modified, en- 
larged, restricted, or repealed to suit the 
ever varying exigencies of the State. 
Counties are corporations of this character 
and are consequently subject to legislative 
control. Were it otherwise the object of 
their incorporation would be defeated. It 
cannot be doubted that Madison county as 
a county, might be stricken out of exist- 
ence, and her interest in a popular action 
thereby defeated." This is a strong case. 
The same doctrine will be found in WH- 
cock on CorporalioTiSj page 26, sections 
11, 12; 2 Kent's Com, 275; The People 
V. Morrill, {2i Wendell, 579 ;) Story on 
the Constitution^ 260. 

The county of Marquette is therefore 
.absolutely cres^ted by the first section. 
The second question confines this view of 
the question. Here it will be seen, that a 
legal duty is imposed upon the inhabit- 
ants of Marquette to elect county officers 
on the first Monday of April, 1843.' It 
was not left optional with them to organ- 
ize or not. It was positively enjoined 
upon them as a specific duty, which as 
citizens, they were called upon to perform. 
The third and fourth sections would seem 
to dispel all doubt, if doubt could exist on 
this subject. The fourth section declares 
that when the county officers shall have 
been elected and qualified, the county 
shall be considered as organized, egid yet 
previous to organization, while it is con- 
tended the two counties were still united 
for purposes of county government, the 
third section directs the election returns to 
be made to Wesley D. Mc. Cann, a jus- 
tice of the peace, at Columbus, and he, 
with two other justices of the peace of 
Marqaette, is substituted to act as a clerk 
of the county commissioners' court of said 
county, in relation to said returns. Here 
are three distinct circumstances to be no- 
ticed — 1st. Wesley D. Mo. Cann, a jus- 
tice of the peace of Marquette county is 
directed to act instead of the clerk of the 
county commissioners' court. 2nd. Elec- 



tion returns are directed to be made to him 
at Columbus, instead of being made to the 
clerk of the county commissioners' court 
of the old county of Adams. 3rd. The 
whole of this regulation must precede the 
organization of Marquette. Now, from 
these three circumstances, the conclusion 
is irresistible that, before organization, 
an absolute separation for election pur- 
poses subsisted between the two counties. 
The only part of the law, which qualifies, 
orrestrains the general and absolute opera- 
tion of the first section, is the fifth. This 
extends thejurisdictionof the circuit court 
of Adams county over the territory of 
Marquette until the organization of the 
latter county. Judicial jurisdiction is the 
exclusive subject of legislative regulation, 
the jurisdiction of a circuit court over a 
circuit or district, as well as over a coun- 
ty. In the exercise of this acknow- 
ledged power, the legislature has extended 
the jurisdiction of the circuit court of 
Adams over Marquette till organization. 
This win prevent that failure of justice 
which might otherwise have accrued in 
consequence of the neglect of the inhabit- 
ants to organize their county. That por- 
tion of the law which provides for the 
continuance in office of those officers ori- 
ginally elected for Adams county, but re- 
sidents of Marquette territory, in office as 
officers of Marquette county for the full 
term of their respective offices, and which 
also provides for the proportion of legisla- 
tive representation to which each county 
shall be entitled, and the adjustment of iha 
finances between the two counties, con- 
templates unequivocally the total and 
absolute separation of the two counties for 
those purposes. The legislature has, in 
many instances, left the organization of a 
new county to the vote of the people. In 
such cases an option is given to the inha- 
bitants to organize, or not ; but, in the 
present case, it is difierent. We can find 
no provision in this law which will even 
tolerate such an implication. The legis- 
lature has created a county, and required 
the inhabitants, in express terms, to organ- 
ize it. Can it be said, that the neglect of 
the citizens to obey the injunctions of 
law, can defeat the law itself, and leave it 
a dead letter on the statute book ? To 
sanction such a doctrine would be to 
sanction anarchy, and encourage disor- 
ganization. Let thi9 court lay down the 
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principle that any portion of the people can 
defeat the object of a public law by diso- 
beying its injunctions, and it would be 
nothing more or less than to give judicial 
sanction to practical nullification. The 
creation of a municipal corporation de- 
pends in no degree upon the assent or dis- 
sent of the inhabitants of the particular 
locality, unless such a condition be con- 
tained in the law of its creation. In 
Greenleaf's Evidence, ^331, this doc- 
trine is asserted. The following lan- 
guage is used by this perspicuous writer. 
" Corporations, it is to be observed, are 
classed into public or municipal, and pri- 
vate corporations. The former are com- 
posed of all the inhabitants of any of the 
local or territorial portions, into which the 
country is divided in its political organi- 
zation. Such are counties, towns, bo- 
roughs, local parishes, and the like. In 
these cases, the attribute of individuality 
is conferred on .the entire mass of inhabit- 
ants, and again is modified, or taken away, 
at the mere will of the legislature, acconl- 
ing to its own views of public convenience, 
aiul without any necessity for the consent 
of the inhabitants, though not ordinarily 
against it. They are termed quasi corpo- 
rations, and are dependent on the public 
will, the inhabitants not, in general, de- 
riving any private and personal rights un- 
der the act of incorporation; its office and 
object being not to grant private rights, 
but to regulate the manner of performing 
public duties.*' This is the language of 
the author of an excellent work on evi- 
dence, and is the established doctrine on 
this subject. It was urged in argument, 
that a corporation of this kind becomes 
dissolved by the neglect of the corporators 
to elect officers. This principle does not 
apply to counties, or other public corpora- 
tions. In the case of the Mayor arid 
commanally of Colchester v. Seaber, 3 
Burrows, 1866, Lord Mansfield and the 
other judges decided that a public corpora- 
tion would not be dissolved, although its 
whole body of magistracy was gone, and 
the day of election had passed so that they 
could not proceed further by their own 
power. The corporation, in such case, 
remains dormant and quiescent. 

The principal argument urged on be- 
half of the relator was, that, to give Mar- 
quette the essential constituents of a 
county, it must be organized, and that 



until organization the people are deprived 
of the right of exercising the elective fran- 
chise, unless permitted to vote with 
Adams county; and it was asked 
whether the legislature could possibly 
intend to do any act that could be pro- 
ductive of such injustice. The whole of 
the argument is founded in fallacy. FSrst, 
the inhabitants of Marquette have all the 
rights, powers, and capacities possessed 
by the citizens of any other county in this 
State, and the consequence complained of 
springs from their neglect to exercise their 
capacities. Secondlyj it was their duty 
to elect officers at the timie, and in the 
manner prescribed by law. They had the 
capacity to do this, and failed to exercise 
that capacity, so that, instead of being 
deprived of rights, they have neglected 
the performance of specific duties. Men, 
who neglect to vote for county officers at 
a general election might as well complain 
of being deprived of the elective franchise. 
In a state of society the exercise of rights 
depends upon the performance of duties, 
and this constitutes one of the best securi- 
ties of this form of government. It must be 
recollected that there are other rights than 
those of the inhabitants of Marquette con- 
cerned in this question. The inhabitants 
of Adams have their rights also. They 
have organized, in conformity to the law 
and constitution, a separate community 
with separate interests, subject to the 
control and management of a district cor- 
poration, and for the citizens of Mar- 
quette to interfere in the municipal go- 
vernment of Adams county would be an 
invasion of the corporate rights of its citi« 
zens. 

In a case like the present, the duty of 
the court is plain and obvious : our duty is 
not to declare what the legislature ought 
to have done, but what it actually has 
done ; not to legislate, but simply declare 
what the law is. If a law operates op- 
pressively, it is the province of the legisla- 
ture to afford redress ; but while it con- 
tinues a law, it is the duty of the citizen 
to obey it, and courts of justice to declare 
and enforce it. It has been urged in ar- 
gument, that the inhabitants can still or- 
ganize the county, without the aid of the 
legislature. This point is not involved in 
the decision of this case, and we abstain 
from expressing our opinion in relation 
to it. 



ANALYTICAL DIGEST. 



Superior Couit — Mosef «nd Mosef ▼. Mead. 



It is the opinioD of the court, that the 
jurisdiction of Adams county did not ex- 
tend over the county of Marquette (or pur- 
poses of county government on the 7th 
day of August, 1843. The application 
for a writ of mandamui is therefore refu- 
sed, and the relator is to pay the costs of 
the proceeding. 

Treat, J. DissetUlenie: — I concur in 
the views expressed by the majority of the 
court as to the power of the legislature. 
I admit that the legislature may, in the 
exercise of its unquestioned powers, form 
a new county out of any portion of the 
territory of the state, and, at the same 
time, take away the jurisdiction of the 
county that had previously controled and 
governed it Having the power to do 
this, it may altogether omit to provide a 
government for the new county, or leave it 
temporarily without a government, by au- 
thorizing one to be formed at a future day 
by the act of the inhabitants within its 
limits ; which, however, would be a most 
arbitrary and unjust exercise of power ; 
and before a court should decide that the 
legislature had thus acted, its intention 
should clearly and expressly appear, and 
not to be left to inference or implication. 
It is a well-established rule in the con- 
struction of statutes, that where great in- 
conveniences, or absurd consequences are 
to result from a particular construction, 
that construction should be avoided, un- 
less the meaning of the legislature is plain 
and manifest. (1 Blackstane's Com, 98; 
2 Cramch^9 Report^ 358.) 

If the construction contended for by the 
defendant be the correct one, the territory 
included within the boundaries of Mar- 
quette county would be, from the passage 
of the act to the time of the organization 
under its provisions, left wholly without 
any government for municipal and county 
purposes. The jurisdiction of Adams 
county being withdrawn, the people re- 
siding in this, except for certain judicial 
purposies, would be reduced to a state of 
anarchy, without the power or capacity 
to assert and exercise rights and privi- 
leges to which they, in common with all 
of the people of the state, are entitled. 
On an attentive examiniition of the act in 
question, I am impelled to the conclu- 
sion, that the legislature never intended 
to exercise a power liable to such mis* 
chicTOus and unjust consecj^ences. 



There is no provision in the law expressly 
taking away the jurisdiction of Adams 
county, nor is there any provision for a 
new government before the organization. 
This consideration alone satisfies me, that 
the legislature never contemplated an ex- 
ercise of its power to the extent claimed. 
All of the provisions of the act, to my 
mind, seem to have been founded on the 
understanding that the old goverment 
was to continue in force until a new one 
was formed, in the manner prescribed, to 
take its place and assume its functions. 
I cannot believe that an interregnum was 
intended. 

I arn of the opinion, that the juris- 
diction of Adams county, for all pur- 
poses, cgntinues bver the new county, 
until its organization is complete. En- 
tertaining these views, I am for allowing 
the application, and awarding a man' 
damns. 

Wilson, Lockwood, and Brown, J. J. 
also dissented. 



SUPERIOR COURT. 

Before the Hon. Samuel Jonss, C. J. and 
Judges Oaklet and Vanderfoel. 

David B. Moses and William Moses o. 
Frederick Mead. 



February Term^ 1844. 
sale of fro visions. — warranty. 

On a rale of chatties, tn order to constitote a 
warranty, it is not necetrary that the wofd 
«• warranf* should he used ; but any words 
shewing the intention of the Tendor to warrant 
are sufficient 

A warranty of fitness for the particular purpose 
for which an article is. sold is not. in this State, 
implied. In this respect, the New York and 
English rule, as now understood, seem to 
differ. 

On the sale of provisions as merehandtMe, a war- 
ranty that they are good and wholesome is not 
implied. This principle applies only to proFi* 
sions sold for dome$iie use. 

Assumpsit for breach of an alledged 
warraotj on the sale of 194 barrels of 
mess beef. The deolaration contained 
four counts, but the plaintifis, during the 
trial, entered a noUe prosequi upon the 
fourth count. 

11 
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C. J., in JomtM r. Brighi amd other$f 
(5 Bing. 533) ; shows this disposition of 
some of the judges in England to approxi- 
mate, if not wholly run into the civil law 
rule. That was an action on the case in 
the nature of deceit. The plaintiff pur- 
chased from the warehouse of the defend- 
ant, the manufacturer, copper for sheath- 
ing a ship. The defendant, who knew 
the object for which the copper was 
purchased, said, ^ / trt// mippiy ymt 
well.'* The copper, in consequence of 
some intrinsic defect, lasted only four 
months, instead of four yean, the ave- 
rage dumtion of such an' article. It was 
held that the plaintiff was entitled to 
lecover, Bet<, C. J. says, " If a man 
sells an article, he thereby warrants that 
it is merchantable — that it is fit for some 
purpose. If he sells it for a particular 
purpose, he thereby warrants it fit for 
that purpose. If a man sells a horse, 
generally he warrants no more than that 
it is a horse. But if he asks for a carriage 
hcrse, or a horse to carry a female, or a 
timid and infirm rider, he who knows the 
qualities of the animal, and sells, under- 
takes, on every principle of honesty, t^at 
it is fit for the purpose indicated." 

The cases which the learned Chief 
Justice puts, if they amount to any war- 
ranty, are clearly cases of expresi war- 
ranty. But in the absence of the review, 
not to say animadveision, which this case 
and some of the doctrines put forth in it 
have received in Hart v. Wight ^ (17 
Wend. 267,) and in the Court of Errors, 
(18 id. A49f) I wonld, in the cases put 
hy Mr. Justice Best^ of the sale of a 
home, for a female or a timid person, if 
the animal proves vtetmir, prefer turning 
the party over to his action on the case 
for fraud, in which the plaintiff must 
prove either the suggestion of a false 
nood, or the suppression of truth bj 
the defendant, in regard to the nature, 
quality, or disposition of the animal. 
I find that most of the cases, where this 
doctrine of implied warranty, or warranty 
resulting from a particular use or purpose 
is broached, are aefions of deceit, where 
the seller is presumed to have information 
in regard to the article, which good faith 
requires him to disclose. 

But this case ofJomes v. Brighi, and the 
doctrines laid down there by Mr. Justice 
BeMi^did notreceivemuchfavorinWrt^iU v. 



Hart, (I8Wend,449;) the case by which^as 
Chancellor Kemi, in a note to his second 
volume Com. 479, says, the common law 
on the question of warranty was reiiH 
stated in the jurispradenee of New York. 
Senator TVacy, after stating the doctrine 
of Chief Justice Best, in Jaaes v. Bright j 
there remarks, ^ Thus the English courts, 
in a circle of about two hundred yeart, 
by the process of finding a new principle 
in each departure from the old one, by ex- 
tending each ease a little beyond the rale 
of the case immediately preceding it, have 
gradually, but completely subverted the 
common law maxim of caveai empterj 
and effectually,' but perhaps undesignedly, 
substituted for it the repudiated principle 
of the civil law, which, as Lord Cikej 
qaintly but correctly states, it "finds 
every man to warrant the thing he selletb, 
albeit there be no express warranty." 
Our courts went as far as they now seem 
willing to advance towards the civil law 
doctrine in i aUngher t. Waring, (9 
Wend. 20, and 18 Wend. 425;) where 
they held that in a sale by sample, the 
law implies a warranty, that the bulk of 
the commodity is of the same quality, 
with the specimens exhibited. With th» 
exception, aiMi one to which I shall aooa 
advert, (I mean the sale of provisiona 
for damettie use), we are still bound, in 
this State, to cling to the rule as laid 
down by Mr. Justice PooAasi, in his early 
day (Pyer, 76,) ** If I have an article 
which is defective, and I, knowing it to 
be defective, sell it as sound, «nd so re- 
present it, an action upon- the case lies 
for the deceit; but although it be de- 
fective, if that is unknown to me*, although 
I represent or affirm it to be sound, no 
action lies, unless I warrant it tobe sound." 

2. It is contended that a warranty was 
here implied, because the subject of sale 
was promtumf , and that a due regard for 
the public health requires the a]^lication 
of the rule contended for by the plaintiff. 

Mr. Justice Blaokstone, (3d Cam. 166,) 
lays down the rule broadly, that in eon- 
tracts for proeittont, a warranty is alwajra 
implied that they are wholesome, and it is 
constantly underetood, that the vendor 
undertakes that the commodity he sdla' is 
his own. The learned commentator is 
right in regard to the implication of a 
warranty of Oile on every sale of personal 
property, but has laid down the nde too 
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broadly in respect to provisions. The 
principle is not applicable when thej are 
sold as mercbaiulize, bot onlj on sales 
for domestic use. Wrighi v. Hari, (18 
Wend. 454, 464;) Emerson v. Brigkam^ 
(10 Mass, 197;) Jones v. Murray, (3 
Monroe, 85;) Dyer, 75, 3 Camp. 351. . 

In Van BroekUn v. Fonda^ the plaintiff 
purchased of the defendant a quarter of 
beef. The animal had eaten too large a 
quantity of peas and oats, and was 
slaughtered for fear she would die, in 
consequence of her having eaten them, 
andr it was held, that an action on this 
case would lie tot the deceit. Senator 
TVacf, in Wnghi v. Hart, (18 Wen. 
464,) says, that the proposition above laid 
down by Mr. Judge BlackBtone, is an un- 
supported <ficltisii, borrowed, probably, from 
the civil law, and which has not been 
sustained by judicial decisions. It was 
most emphatically overruled, in the case 
of Emerson V. Brighamj (10 Mass. 94.) 
T%ai was an action for deceit on the sale 
of beef on facts almost precisely similar 
lo those in this case, and Justice Sewall, 
repudiating the doctrine of Blackstone, 
says, '^ it is not implied in every sale of 
provisions that they are wholesome, any 
more than in sales of other articles." It 
is worthy of remark, that in every case 
I have found in the books, where a plain- 
tiff has preaviled on this ground of ipciplied 
warranty, or where the judges, in their 
opinions, have talked of implied warranty, 
the action was not assumpsit, but an 
action on the case in the nature of deeeii, 
and the cases proceed upon the ground, 
that the vendor had peculiar means of 
knowledge, which good faith required him 
to disclose. Take the case of Van Brack- 
Kn V. Fonda, whpre the defendant sold 
the beef of an animal, thatwais, in effect, 
diseased by over eating. No one can 
doubt that he was culpable in offering the 
beef for sale, and more so, in withholding 
from the purchaser the fact which induced 
him lo kill the animal. Roswell v. 
Vamghan, (Crokc, Jac 196,) has been 
prosaed upon us by the counsel for the 
plaintiff. In that ease two of the judges 
observed, that if a man sells ^^ victuals" 
which is corrupt, without warrafUy, an 
action lies, because it is against the com- 
monwealth. This remark clearly con- 
templates deceit, for it, in express terms, 
eseludes the ideaof toafTM^. ^ Victuals^' 



too, is a word of a more limited significa- 
tion than the word ^^ provisions" Victuals^ 
in its ordinary and popular sense, implies 
only what is used in a family or victual- 
ing house. Provisions is a more general 
term. The defendant here was a com- 
mission merchant, who does not seem to 
have possessed any means of knowing 
the quality of the beef, which was not 
equally accessible to the plaintiff. In 
flhort, I consider the true rule to be this : 
Where one sells victuals, beef, or flour, to 
be used in a family, or victualing house; 
a warranty is implied, that it is whole- 
some. But, when a merchant, whose 
business it is to sell provisions, sells beef 
or flour, or merchandize, no such warranty 
is implied. The quantity purchased by 
the defendant, and the testimony in the 
case shewj that the plaintiff bought it for 
the purpose of selling it again. 1 am op- 
posed to interfering with the finding of the 
jury against the express warranty, and 
am decidedly of the opinion that there 
was no implied warranty. If correct in 
my conclusions, judgment must be for the 
defendant 
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FJLORIOA. 

Before the Hon. Dillon Jordan and 
JvDOE Bronson. 

J. Taylor, Executor Appellant, v. Thr 
Union Bank of Florida, Appellee^ 

January Term, 1844. 

PROMTSSORT NdTE — ENDORSER — NOTICE 
OF DISHONOR ^EVlDENCE. 

Notice to endorser of promissory note, if sent bjr 
mail, must hv directed to the Post Office, where 
the endorser usually receives his letters, or ne«N 
est to his residence. 

The proof by plaintiff of r«e«t;if of notice by the 
endorser, where this rule is departed from, must 
be fuU and astisftotory. 

A witness testifying that his invariable iiractice 
was to complv with certain requests, and that he 
•• believes'^ he did, but has no recollection of 
any instance in which he did so ; nor any recol- 
lection of his doing so in the instances important 



* See Whiting v. Burt* ante p. S8. 
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in the caie in which he ii called to teatifjr ; » 

Dot lufBcient to warrant the mference that be did 
comply with tuch requesti. 
What ia due diligence, and mifficient notice, are 
queetiona cilaw to he decided by the Court, and 
■hottld not be referred to the Jury. 

Appeal from the Supeiior Court, M. D. 
for Leon county. The case is fully 
stated in the opinions delivered by the 
learned Judges. 

Thompson SLnd If agner and J. D. West- 
eoti for the appellant, cited the following 
cases: — 

PeUrt, 582 ; 21 Wendell, 643; 3 Hills 
N. Y. Rep, 520 ; 2 ib, 595 ; 14 Mass. 
1 19 ; I Harria and John, 477 ; 23 Wen- 
deU, 623; 11 John Rep. 231 ; 5 Wendell, 
15; Park'dl t. Union Bank, and also 
Bembry v. Union Bank, in this court, Jan- 
uary Term, 1841 ; Chitiy on BUls, 526; 
2 Camp, 177 : Roscoe on Ev, 160-2; 4 
Camp. 193 ; 1 E$p. Rep, 5 ; Roscoe on 
BiUto/Ex.20Q, Ry, and Moo. 144; 4 
Bing:7i5. 

E. C. Cabell, for the appellee cited — 
2 Peter'e 121 and 543; 5 John Rep, 383; 
9 Watts', 213; 5 MiUer, 40; 2 John's 
cases, 337 ; 2 Kent Com. 104 ; Story on 
Bills, 382. 

BROffsoN, J. — This was an action of as- 
Auropsit against the defendant as endorsee 
of a promissory note drawn by R. H. Ber- 
ry, to the order of defendant, payable at 
the Union Bank, endorsed by defendant, 
and discounted by plaintiff. 

The only question presented to this 
Court is, as to the sufficiency of the no- 
lice to the defendant as endorser. 

It appears thai when the note fell due, 
the defendant (Taylor), was a planter, 
and resided in the county of Leon, about 
twenty-two miles from Tallahassee, and 
within a mile and a half of the post office 
et Miccosukie, (which was the post office 
where he received his letters and papers), 
and that he had resided at the same place 
for about two years previotis to that time, 
and did not come from Tallahassee more 
than two or thiee times in a year. The 
Notary who protested the note, gave no- 
tice of non-payment to defendant by de- 
positing a letter, containing the notice, in 
the post office of Tallahasse, addressed to 
the defendant at Tallahassee. This was 
clearly no notice; but the plaintiff, in or- 
der to show that the notice was finally 
sent to the defendant, or did xeaeh him, in- 



troduced Wm. Hilliaid, a witness, who 
was formerly employed in the post office 
at Tallahassee, and who testified that the 
defendant requested him to forward to the 
Miccosuki post office any letters which 
should come for him, (Taylor,) to the 
Tallahassee post office,''^ that he bbusvbd 
he forwarded all such as came," and that 
it was ^ his invariable practice to observe 
such instructions." He also stated that 
he had been requested by the Notary who 
protested this note, to alter the address on 
any lettera which he, the Notary, should 
put into the post office, if the same was in- 
coneet, and to direct any • letters when 
only the name of the individual was on 
the back of the letters. But oiw cross- 
examination, he stated that he did not re- 
collect any instance in which he forward- 
ed letters for the defendant to the Micco- 
sukie post office, which had been address- 
ed to him at Tallahassee; nor did he 
recollect of ever having altered the address 
of any letter according to the request of 
the Notary. 

Upon this testimony the plaintiffs con- 
tended they were entitled to a verdict, on 
the ground that the evidence was suffici- 
ent to warrant the inference, that the no* 
tiee was actually sent to and received by 
Taylor. The cause was submitted to the 
jury, and the charge of the court, and 
they found a verdict for plaintiff* 

The first instruction to the jury, asked 
for by the defendant, was very properly 
allowed by the judge, and the second one . 
as properly rejected ; because the proposi- 
tion contained in the second instruction 
might be ccnrrect, and yet by no means 
conclusive of the case, and the instruc- 
tion, if given^ might tend to mislead the 
jury. But the proof of notice was clearly 
not sufficient to entitle the plaintiff to reco- 
Ter, and we think the court ought so to 
have charged the jury. 

The witness, Hilliard, was one of two 
or mpre persons in the post office of Talla- 
hassee, and could notof necessity know or 
see every letter that was deposited there ; 
and he only '' bekeve^* that he obeyed the 
defendant's instructions to forward his 
letters to Miccosukie ; but on cross-exa- 
mination, he says expressly that he 
has no knowledge of ever having forward* 
ed any letter to him, or of ever having 
altersd the address of any letter directed to 
TayloTiWhioh was put in the office by the 
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Notaiy, Rutgers. Such evidence was 
altogether too slight. The plaintiff is 
bound to show affirmatively and satisfac- 
torily that he did give, or send, the notice, 
or that it actually came to hand ; and if 
he relies upon a sending by mail, he must 
show that it was' deposited in the post 
office, properly directed, so as to be sent 
by the first mail 

The question as to what amounts to due 
diligence on the part of the plaintiff, in 
sending the notice, is no doubt a question 
oflaw^ to be settled by the court, the fact 
being undisputed or ascertained — (1 
reUrSj 583 ; (3 Hill, 520). If, however, a 
reasonable presumption might have been 
drawn from the proofs in this case, that 
the letter or notice was actually sent to 
Taylor, at Miccosuki^, by the first mail 
that went from Tallahassee to that place, 
after the notice was protested, then, per- 
hapS) that question, as a question of fact, 
might properly have been left to the jury, 
and their verdict would have been conclu- 
sive ; but from the evidence adduced, no 
such inference could be legally drawn ; — 
it was not sufficient to warrant that pre- 
sumption. (4 Bingham, 715 ; Hawkea v. 
SaUe$iy I Cowen, 81 ) In this view of 
the ease, I think the third instruction 
prayed for, ought to have been given, or 
that a judgment in the nature of a non*suit 
should have been entered in the cause. 

The case of Ireland v. Kip, ( 1 IJohn R. 
513 1 ) was a case in which the proof was 
much stronger for the plaintiff than this, 
and yet the judgment was for the defend- 
ant. 

In the two cases cited at bar, decided 
in this court in 1811, {Union Bank v. 
Bembry; same v. Parkhill,) the testimony 
showed that the notices were properly de- 
posited in the Tallahassee post office, and 
addressed to defendants at that place, be- 
cause that was either the nearest post 
offiee .to them, or the one to which they 
usually resorted for their letters. 

I think the judgment must be reversed, 
and a vemrt facias de novo awarded in the 
court below. 

JovROAN, Presidewt. — This suit was 
brought against the defendant as endorser 
on a promissory note, given by R H. 
Berry, for the sum of twenty-one hundred 
dollars, payable at the Union Bank of 
Florida. 

It appears that the defendant resided oa 



the day of the maturity and protest of said 
note, in Leon county, twenty-two miles 
from Tallahassee ; that Miccosukie was 
the defendant's post office, which wa^ dis- 
tant from his residence one and half miles, 
and that his letters were generally ad- 
dressed to that post office. It also appears 
that payment of said note was demanded 
at the Union Bank of Florida ; -payment 
being refused, a regular protest was mai)e 
and notice of non-payment was deposited 
in the post office at Tallahassee, directed 
to the defendant at Tallahassee. It also 
appears from the testimony of the witness, 
Hilliard, that he was employed in the 
post office at Tallahassee, when the note 
became due : that defendant had instructed 
him if any letters came to the Tallahassee 
post office directed to him tkere^ to forward 
them to Miccosukie ; that he believed he 
forwarded all such as came, it being his 
invariable practice to observe such instruc- 
tions ; but he did not recollect of any in- 
stance, in which he forwarded letters 
from the Tallahassee post office directed 
to the Miccosukie post office; Rutgers, 
the notary public, who deposited the no- 
tice in the post office at Tallahassee, had 
directed witness to alter the address of any 
letters which he should put in the post 
office, when the same was incorrect, and 
to direct any letters when deposited with 
the name of the individual only, written 
on the back ; but witness did not recollect 
ever having altered the address of a letter,, 
according to the request of said Rutgers,, 
and that Miccosukie was the defendant'^ 
post office. 

The question presented in this case is, 
whether depositing the notice in the post 
office at Tallahassee directed to the defend- 
at that place, was sufficient notice to fix. 
his liability as endorser, Miccosukie post 
office being the one nearest his residence,, 
and the one to which his letters were gene* 
rally directed. 

In the cases of Bunyan v. Mack, (S 
Hill Rep. 594), and of The Bank of Co- 
lumbia V. Lawrence, ( 1 Peters, 582) ; it 
was held, that most of the questions which 
can arise upon the liability of endorsers- 
and drawers, (where all the facts are as- 
certained) are questions of law. In the- 
case of The Bank of Columbia v. Laio- 
rence, it was held to be well settled that 
what shall constitute due diligence is ai 
qiiestum oXlaw, In the case of Parmer 
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▼. Danmry (23 Wendell, 622,) it vaa de- 
cided, (the facU being ascertained,) that 
the question of the^< sufficiency of notice" 
should not be submitted to the jury, but be 
determined by the court. As to what 
shall constitute a proper notice, the law 
requires that the holder shall with due di- 
ligence communicate to the endorser, the 
non-payment by the maker, and that he 
(the endorser) is looked to for payment. 
The notice must be given by the holder, 
or by one authorized by hfm. .No parti- 
cular form is required. It may be printed, 
or written, or verbal. What shall consti- 
tute reasonable notice must depend on cir- 
Bumstances, and the local situation of the 
parties. The rule requiring that notice to 
a distant endorser should be sent to the 
post office nearest his residence, is founded 
on the presumption that the information 
could most certainly be given in that way. 
But the rule is subject to modification, 
and the true enquiry is, was the notice di- 
rected to that post office which was most 
likely to impart to the endorser the earliest 
intelligence) (though it may not be the 
nearest,) and if it was, it is sufficient 

If the endorser resides in the same place 
where presentment or demand is made, 
sending notice of dishonor through the 
post office is not sufficient ; otherwise, if 
he resides at a distance : Provided^ it ap- 
pears that it is the post office nearest his 
residence, or at which he usually receives 
his letters, or a regular communication be- 
tween the two places. (2 Hill Rep, 
687.) 

In the present case it appears that Mic- 
eoittkie post office was within one and a 
half miles of the residence of the defendant ; 
that he usually received his papers and 
letters at that office ; and that the post 
office at Tallahasiee, in which the notice 
in this case was deposited, is twenty-two 
miles from his residence, and that he did 
not usually receive his papers and letters 
at that office. 

Therefore, I think that the testimony 
submitted upon the trial of this cause in 
the court below, did not prove a sufficient 
notice, either directly or presumptively, 
and that the court below should have so 
determined ; but having referred the ques- 
tion to the jury, the court erred in refusing 
to give to the jury to the third instruction 
as prayed for by the defendant ; and I am 
of opiniion that the notice of presentment I 



and dishonor should have been directed to 
the defendant at Miccosukie poet office. 

The judgment rendered in the court be- 
low shouid^^ be reversedl and a new trial 
had. 

* Judgment reversed. 



COURT OF COMMON PLEAS. 



Before the Hon. M. Ulshostfer, ai|d 
Judges Inglis and Ingraham. 

In the matter of the Petition of Jamss P. 
Crawford, a nonresident debtor, 

NON-RBSIDBNT DEBTOR. 

Where • debtor wis proceeded aKaiost by atCadi- 
ment as a noo-reeideot of this State, oo the 2Ist 
October, 1848, and it appeared that he came to 
thin city to reside on the 17th or ISA of October 
precedini^, and had been out of the city amoe, 
and it ahio appeared that he had previoiuMy 
hired a houae in the city, and paid his rent in ad» 
vaoce, and that on the 26th October foUowinr, 
his family had removed to such house. J9r/tf, 
that the debtor waa a resident of this State oo tiw 
2l8t October. 

This was an appeal by a person, who 
had been procef^led against, as a non-resi- 
dent debtor. The facts sufStcientlj appear 
in the opinioi^delivered bj the court. 

David Graham, for the debtor. 

il S, Johnson^ for the creditors. 

Per Curiam. — This is an appeal to 
the Common Pleas bj the debtor, who 
was proceeded against as a nonresident 
debtor, on the 21st October, 1843, by at- 
tachment, and the question presented, is, 
whether the debtor has proved satisfacto- 
rily, that he was a resident in this State at 
the time when the attachment was issu- 
ed? 

The proofs establish the fact clearly, 
that the debtor came to this city to reside, 
on the 17th or 18th of October, 1843, and 
has not been out of it since. He previous- 
ly had hired a house here, and paid rent 
in advance, and on the 25th his family ar- 
rived here. Considering all the evidence 
furnished in this case, it seems to me that 
we cannot resist the conclusion, that when 
the warrant issued on the 21st of October 
agfiinst the debtor as a non-resident, he 
had then in fact taken up his residence in 
this State, and has since continued to re- 
side here. 
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We therefore determine, according to 
the statute in such cases provided, that 
the allegations in the petition of the debt- 
or have been satisfactorily proved. We 
do not deem it necessary to submit the 
case to a jury, because we deem the evi- 
dence sufficient to establish the fact of the 
debtor's residence within this State at the 
time when the warrant issued against 
him. And we order that the bond, which 
was given by the debtor to the attaching 
creditors, on presenting his petition in this 
matter, be cancelled, and the warrant is- 
sued against him by such creditors be dis- 
chargmi, and that all property, which shall 
have been attached under such warrant, 
be released. 



Eastoatb t. Hunt ei al 

PRACTICE — ENTERING RULE ON EXECUT- 
ING WRIT or ENQUIRY ADJOURNMENT 

OF EXECUTION OF WRIT BY SHERIFF. 

In cases where the proceeding is in a suit reqairing 
special bail, a writ of enquiry cannot be executeci 
without a rule therefor, bat where the pUintiff 
obtains a jiidgiiient on demurrer, he may exe- 
cute a wnt of enquiry of conrM, and no rule is 
necessary. 

The Sheriff is justified in adjourning the execution 
of the writ 

This was an appeal from an order 
g^nted at Chambers, by his Honor Judge 
Inglis, to shew cause why the writ of 
enquiiy in the cause, the execution there- 
of, and all proceedings by virtue of 
founded upon or in any way connected 
with the issuing and execution of said 
writ, should not be set aside, and declared 
null and roid with costs. 

The points upon which {he court were 
called upon to adjudicate, sufficiently ap- 
peared in the opinion. 

P. A Coufdrey, for plaintiff. 

P. X. Oamiss, for defendant. 

Per Curiam. — This is an appeal from 
an order at Chambers. 

The first question is, whether a writ of 
enquiiy can be executed in any case with- 
out s^ rule therefor? 

In general this rule must be entered, 
▼iz. : where the proceeding is in a suit re- 
quiring special bail. — ( Rule 26, 36.) 

But if, as in this casei the plaintiff ob- 



tains judgment on demurrer, he may exe- 
cute a writ of enquiry of course under the 
22nd nile, and no rule seems necessary. 

The second question is, whether the 
sheriff can adjourn the execution of the 
writ ? The defendant's authorities prove 
that he can, and although the sheriff did 
so upon the request of the plaintiff, he had 
the immediate protest of the defendant, 
and would have recanted the moment he 
perceived any difficulty. As he did not 
change his determination, the act of ad- 
journment was his own, and it was regular. 
Appeal dismissed without eo9ts. 
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Ciimlaal Iatt. 

Western Court. — Bodmin. 

Before Mr. Justice Coleridoe. 

Reoina v. Hornbrook. 

confessions of prisoners. evidence 

used for and against prisoner. 

The general rale it that before evidence of a con- 
feasioo by a prisoner can be received, it must 
be «eeo that his mind was entirely free from any 
false hope or fear that would be likely to operate 
upon his mind, and induce him to say that which 
was not true. Iherefore, where a conetable 
said to a prisoner. *< Take care that you do not 
say anything tu injure yourself, but if vou can 
say any thiiiK in your defence, we are willing to 
hear it, and to send to any person to assist you. 
Heid, that a confession of the prisoner, obtained 
on thisadrice, could not be used on the pnne- 
cution, as the word ** oefexcb" necessarily 
conveyed to the prisoners mind that what he 
said would be to bii benefit 

Thomas Homhrook was indicted for 
rohbing John Knight on the highway, 
attended with violence. 

Kinglake and Rotoeforihe prosecution. 

Moody for the prisoner. 

The facts adduced on the trial were 
these: — The prosecutor is an inkeeper, 
residing at Liskeard, and in the month of 
March last was returning home in a ^ig, 
being at the time in a state of intoxica- 
tion. It was late, and he lost his waj, 
and meeting a man, whom he now stated 
to be the prisoner, he asked him to get 
into his gig, and promised to paj him if 
be would see him home. After tmvdling 

12 
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•ome waj, the proeecutor was either 
knocked or fell out of his gig. When 
on the load his pockets were picked, and 
he received some heavy blows that ren- 
dered him senseless. He was picked up 
by two men, and taken to a neighbouring 
house, covered with blood. The prisoner, 
who was a farm servant, living n^ar the 
spot where the robbery had been perpe- 
trated, was proved to have been absent 
from his masters house at the time it took 
l^ace. After the robbery, he showed one 
of his fellow-servants a sovereign and 
some loose silver, which was all the sum 
Mr. Knight had been robbed of, asking 
her if she would have any, and made 
such statements about the robbery as it 
was contended he could not have done 
unless he had been privy to the transac- 
tion. This evidence, which was very 
circumstantial, and very minute in its 
details, occupied the Court a considerable 
time, fifteen or sixteen witnesses having 
been called to complete it. A constable 
was then called, whose examination gave 
rise to an objection to the reception of evi- 
dence, and elicited an important decision. 

He stated that he was a constable at 
Liskeard, and that by the desire of Mr. 
Knight and his friends, he had gone up to 
Launceston (where the prisoner was ap- 
prehended), for the purpose of enquiring 
into the matter. When he arrived, the 
prisoner had been before the magistrate, 
and was remanded. On seeing him, the 
constable told him who he was, and the 
purpose that had brought him there, 
adding, '< You are apprehended on a 
serious charge; take care that you don't 
say any thing to injure yourself. But if 
you can say any thing in your defence, 
we are willing to hear it, and to send to 
any person to assist you." The prisoner 
then made a statement, which Mr. King- 
lake, on the part of the prosecution pro- 
posed to give in evidence. 

Moodp objected. The ground upon 
which declarations or confessions of a pri- 
soner are excluded, is that such declara- 
tions, or confessions, have been made 
through some inducement of hope or /ear 
held out to the prisoner, and operating 
upon his mind at the time. Drew^s CoMe^ 
(8 Car. and P. 140,) is precisely in point. 
There, on the examination of the prisoner 
before the magistrate, the magistrates 
cleik told him not to say asy thing to pre- 



judice himself, as what he said would be 
taken down and used /or him and ugami$ 
him at his trial. The learned judge de- 
cided that the prisoner's statement made 
after this was not receiveable in evidence, 
evidently upon the groiind that the state- 
ment of the magistrates clerk had induced 
a false hope that what he told might be- 
nefit him. The case was exactly "Ux 
point, as here the constable's communi- 
cation to the prisoner was to the same 
effect, ^ Don't say any thing to prejudice 
yourself, but if you can say any thing 
in your defence we are willing to hear it." 
This would, be calculated to excite the 
same false hope as in Drew's case, that 
what the prisoner said would in some 
way benefit him, and upon this ground 
the prisoner's declaration ought not to be 
admitted. 

Kingstake, contra. — Contended that the 
evidence ought to be received. The de- 
claration of the constable . offered no in- 
ducement whatever to the prisoner to 
make any communication to him. This 
caution, not to say any thing to prejudice 
himself, was a plain intimation that if he 
did so it would be used against him, and 
would necessarily operate as a check to 
any such false hope as would shut out 
his declarations. The constable, after 
giving this caution, does not go on to say, 
'^ You had better say any thing in your 
favour," or any thing tantamount to that; 
he merely adds, "If you can say any 
thing in your defence we are willing to 
hear you." If a statement of this sort 
would exclude the statement of a pri- 
soner then nine-tenths of all the confes- 
sions given in evidence against prisoners 
would be necessarily excluded ; because 
it hardly ever happens that an examina- 
tion is taken before a magistrate in which 
the prisoner is not asked if he has any 
thing to say in his defence. Drew's case 
had carried the principle of exclusion 
further than ever it was carried before. 
But that case was not in point with the 
present ; because there the prisoner was 
expressly told that what he said would 
be used for him. Here no such promise 
was held out. 

Coleridge, J. — After reflection, I ap- 
prove of my decision in Drew's case. A 
prisoner is not to be entrapped into a con- 
fession, and before such evidence is re- 
ceived, it must be seen that his mind is 
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entirely free from any false hope or fear 
that would be likely to operate upon his 
mind, and induce him to say that which 
is not true. That is the principle upon 
which all these cases are decided. Has 
any thing been said to the party to in- 
duce him to state that which is not true 
under a hope that he shall thereby be- 
nefit himself? if there has, and that 
influence is not removed by a proper 
caution and explanation, then any thing 
said under its influence oannot be re- 
ceived. Now in Drew's case, the man 
is told that what he says will be used for 
him. ]s this not raising a hope that if 
ha told his story, whether true or false, 
that it might benefit him ? The caution 
that comes after, that his statement will 
be used et^ainat him, does not take away 
the objection created by the promise in 
his favor ; because it is impossible to say 
that the caution so nullfied the influence 
of the promise, as to leave his mind in an 
unprejudiced state to tell only the truth. 
Besides, the law will not sanction this 
sort of balancing between one influence 
and another. The prisoner's mind must 
be left entirely free. Approving of the 
decision relied on by Mr. Moody, I can 
have no doubt about this. The state- 
ment of the constable, though not ex- 
actly the same in words, is precisely the 
same in effect, the word defence neces- 
sarily conveying to the prisoner's mind 
that what he said would be to his benefit 
I think^ therefore, the prisoner's statement 
must be excluded. 

Moody addressed the jury, who returned 
a verdict of " rwt guilty." 



BI8TOR1CAI. OUTI.UnB8 OF THB VAW. 

PART VIIL 

EPWARD IV. 

At this period tenure and its incidents 
bad assumed a definite form, we therefore 
propose to give a succinct view of the law 
of real property as it then existed, which 
we have no doubt will be interesting to 
most of our readers. 

KnigMs service was known by the fact 
that the services were uncertain, and the 
tenure was burthened with ward, mar- 



riage ndief, and the other incidents of that 
tenure. 

The leading distinction between this 
service and socage was, that the latter 
was held by a certain service , as where 
fii man held his land by fealty and certain 
rent, fat all manner of services ; or held 
by homage, fealty, and certain rent, for . 
all manner of services ; or if a person held 
by fealty only: in short, every tenure . 
iR^hich was not a tenure in chivalry was 
a tenure in socage. 

Eseutagey which under the name of 
tctUage, was originally a composition for 
personal service, was either Knight's ser- 
vice or socage tenure, being regulated 
according as it might be, certain or uocer- 
taia After the Magna ChartOj the es- 
cutage was assessed by act of pai>- 
liament. 

An essential ingredient in tenure by 
seijeantry, was that it must have been 
held by the King by such services as 
ought to be done in proper person to the 
King, as to cany the King's balance or 
lance, to lead his army, to be his carver, 
or other service. Land, held also by the 
service of ecmage^ to wind a bom when 
the Scots came into the country, if held of 
the King, was grand seijeantry. This 
tenure subjected the bolder to wardf mar- 
riage, and relief. 

Tenure by petit wtrjeantry was similar 
in its nature to the former, except that the 
service was such as to yield the King a 
bow, sword, dagger, knife, lance, a pair 
of gloves, an arrow, or other small thing, 
belonging to war. 

Another species of socage was tenure 
in burgage^ which was where there wad 
an ancient borough, and those who bail 
lands therein held them of the King or of 
some lord, by a yearly rent. This species 
of tenure .was frequently distinguished 
by a peculiar custom, as that of borough 
English, by which the youngest son in- 
herits. Another instance is the custom 
that the wife should have all her bus* 
band's lands in dower, besides othere. 

Tenure in frajikalmoine^ or in pure 
alms, was when land was granted to re- 
ligious persons, upon condition of making' 
prayers, masses, and other divine services 
for the soul of the grantor and his beixs, 
and the prosperity and kmg life of those 
who were not The only romedy in case 
of mmiimness in such ssnrice beiBg conk* 
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plaint to the ordinary or visitor. After the 
statute of Quia Emptorts, however, no 
gift in frankalmoine could be made bj 
any one but the King. 

The tenure of homage aneesirall re- 
ceived also a severe check by this statute. 
In this reign the number of these holdings 
were very few in number. 

Homage was only done by such as had 
as estate in fee tail, or in fee simple, in 
their own right, or in the right of another. 
Homage was done only once in the 
tenant's life; therefore, although he was 
obliged to do fealty to the heir of his lord, 
he was excused from homage. If a man 
became tenant by the courtesy, he was 
obliged to do homage; but if the wife 
died before he had done so, he was not to 
do homage, because he had but an .estate 
for life. Homage could only be done to 
the Lord in person. 

Fealty was incident to all manner of 
tenure, except in frankalmoine, and was 
frequently to this tenure. A tenant at 
will did not do any fealty, but those who 
held by copy of court roll, or by the cus- 
tom of the manor, were to do sa 

Tenures in villenage were distinguished 
as pure villenage, and villein socage or 
privileged villenage. Pure villenage was 
was«where the tenants held small por- 
tions of land to do base services, as to 
plough the lord's land, dtc. The service 
in this instance was uncertain. 

Tenancy by villein socage^ or privileged 
villenagey was when the tenants, though 
themsmves free, held their lands by base 
services. 

In the reign of Henry V. it appears 
that the tenure p«r copie, or as it was af- 
terwards called copyhold^ was first recog- 
nized, because there was no other evi- 
dence on the title, but the copy of the 
court roll. The modes of surrender 
varied according to the customs of the 
different manors, sometimes by the deli- 
very of the verge; or rod, to the bailiff 
or steward. Tenants by the copy of the 
court roll, could only plead or be im- 
pleaded in the lord's courts. Littleton 
thus describes this species of tenure: — 
" Tenant by copy of court roll, is where 
a man is seized of a manor, within 
which there is a custom that has been 
used time out of micd of man, that cer- 
tain tenants within the same manor 
have used to have lands and tenements 



to hold them and their hem in fee 
simple, in fee tail, or for term of life, 
d&c, at the will of the lord, according 
to the custom of the same manor." 

ReiU (reddiiui, a return) as Mr. Justice 
Blackstone describes it, is " A certain 
profit issuing yearly out of lands and 
tenements corporeal." Rents were for* 
merly divided into reiditus olfrt, white 
rents, when the rent was paid in silver, 
and reddihu nigri^ black mail, when the 
rent was paid in work; grain, or base 
metal. Rents were also divided into 
renteervice. which was, where a tenant 
held by homage, fealty, or any other 
service, a certain rent. If such was not 
paid on the day, the lord might, by the 
common law, distrain for it 

Reni service is where the whole inte- 
rest in land has been assigned by deed 
with the reservation of a rent thereout, 
which also contains a clause for distress 
in default 

Rent seek is where the grant is made 
without any such clause of distress. 

The word estate, derived from the latin 
status and sto^ signifying that which was 
fixed or permanent 

Estates in /ee, (which word is a cor- 
ruption of feud) were divided into fee 
simpie, equivalent in signification to an 
absolute inheritance; and in fee taUj 
which was only a limited inheritance 
from the word tal&arey to cut 

An estate in frankmarriage, was where 
land was given with a wife, without any 
other limitation, being an estate t<^the 
husband and wife, and the heirs between 
them begotten. 

A tenancy by the courtesy was when 
land was given to a woman, and a child 
waa bom, the husband after the death 
enjoying it by this tenancy. 

There were at this time five species 
of dower, namely, by the common law, 
ad ostium eeclesia ex assensu patris, by 
the custom, and dower de lapluis belle. 

The law concerning tenants for years, 
had undergone no great alteration since 
the time of Bracton. Small leases might 
be made by deed or without; and if 
there was a remainder over for life, in 
tail or in fee, the lessor was obliged to 
make livery of seizin for yearn. 
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MASSACHUSETTS c, MAINE.^ 

** Rbforts of Cases determined in 
THE Supreme J'udiciai. Court of 
THE State of Maine. By John 
Sreplby, Counsbllor-at-Law, Vol. 
VIIJ. (Maine Reports, Vol XXL)" 

A recent number of the " LaiD Report- 
er" a monthly periodical, printed in Bos- 
ton, has just been placed in our hands, by 
a friend of ours, by whom also our atten- 
tion has been called to a most singular 
article therein published, under the above 
head, the same being the title of the last 
volume of our State Reports, this strange 
article seems to be a sort of punitory homi- 
ly upon the Jurisprudence of Maine — 
from which we make the following ex- 
tracts for the innocent amusement of our 
readers. Here, read and mark the ease 
and conscious dignity with which the 
writer disposes of the Bar in Maine, the 
Reporter of our decisions, and the Judges 
of the Supreme Court. Hear him. 

** Two Reporters of uoquestioned learning and 
ability have been compelled at different periods, 
by the iron hand of party in Maine, to yield the 
poet which they adorned, to others, whose politi- 
cal opinions found more favor with the majority. 
Mr. Greenleaf was pushed from hie stool by Mr. 
Fairfield ; and afterwards Mr. Appleton, whose 
various attainments and singular fondness for ju- 
risprudence cannot be mentioned without praise, 
was obliged to make room for Mr. Sbepley, whose 
last volomeis now before us. Amidst the hoane 
sounds of party, which fill this state, reminding us 
of Dante's picture of the melancholy Toices with 
whiofa the air was laden in some of the circles of 
the Inlenio, it is hardly possible that any sugges- 
tion from us will be heeded. StBl, in the name of 



* We readily give insertion to this communica- 
tion. As the matter is in very able h^nds, it would 
he idk OB our pert to offer any comment. 



jurisprudence, we venture to express a hope that 
the offices of the law may on all occasions be given 
TO THiB MOST WORTHY, and that the recom- 
mendations founded on mere party services may 
be trodden under-foot The visage of party is never 
more hateful than when it darkens our courts of 
justice. 

If Mr. Sheple/s peculiar lubours have very 
little to commend them, even less, in certain res- 
pects, have those of the court — And yet it would 
be hard to say, that the workmanship exceeded the 
material - materkan superabat o/ytis. In truth, 
both are ordinary. Now we do not presume to 
pass judgment upon the merits of the supreme 
court ol Maine, in the practical administration of 
affairs. No distant murmur has reached us with 
regard to the manner in which they have held •* the 
balance and the sword.*' The practitioner and 
suitor perhaps retire from their presence content. 
We can only regard the court Jromw.thoui, We 
are strangers to them. We see them only in their 
judgments, which are published to the world. It 
is so that they must be seen by all who do not ap- 
pear before them. It is so that they must be seen 
by poittrity. Looking at these with every dispo- 
sition to find some loop on which to hang a favor, 
able opinion we are obliged to express our reluc- 
tant sense of their worthlessness, as contributions 
to the science of jurisprudence. The discussioot 
at the bar seem to be meagre, and for the most part 
occupied by referehces to the local decisions mere- 
ly. It is said, however, that the reporter, assum- 
ing a licence to stultify the bar, does not adequately 
present the learning and fidelity of their arguments; 
though of this we cannot judge. The opinions of 
the judges, are, if possible, more moagre than the 
discussions at the bar. They are not commended 
by learning, by aptness of eirpresaiuo, or by happy 
or careful expositions of the reasons on which they 
are founded They are *' dry" decisbns, calcu- 
lated merely to range among Otat preeederUs of the 
law. It must be only m a comer and in darkness» 
that any light from them can be discerned ; asia 
obscure places, on the banks of tiie Nile, the eye 
may sometimes detect fi^m ancient fish-bones a 
phosphorescent flame. In the eye of jurisprudence, 
the recent judgments of the supreme court of 
Maine arelittie better than fish-boaes^'^ 
13 
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To which the editor of that work sub- 
joins the following note : — 

" We deem it proper to state, that the notice of 
the Maine Reports, in our present number, was 
written by a gentleman fully competent to express 
an opinion on the subject, who never lived in 
Maine, and has no personal knowledge of the 
court there.'* 

There— 4uch is the dire fate of the 
XXL Volume of Maine Reports. It was 
^ng ago declared in prophetic language 
that ^^ it shall be when thou hast made 
an end of reading this book, that thou 
shalt bind a stone to it, and cast it into the 
midst of the Eofhrates," but this Boston 
writer, having as it should seem, ^^ in a 
comer and in darkness," made a hasty 
and unsuccessful effort to examine the re- 
cent volume of our reports, and to ascer- 
tain and comprehend the legal principles 
therein discussed and decided, rushed pe- 
tulently with the book under his arm, 
from the proper orbit of his just pursuits, 
till at length, illuminated by " the fish- 
bones" he discovered the banks of the 
Nile, and rushing onward, he rashly sub- 
merged the unexplored volume in its in- 
undating waters, and then — returns home 
to record the catastrophe in the columns 
of the Law Journal. There may be no- 
thing in this costive article itself, alone 
considered, calling for any notice what- 
ever at our hands ; indeed our first impres- 
sion was that some one of our precocious 
young lawyers, admitted under an act of 
our legislature, some scullion, who might 
well " be sung and proverbed for a fool, in 
every street." not having succeeded in 
some maiden effort, had under the excite- 
ment of the moment, sought^ gratify his 
spleen upon the Court, by appearing as 
their public accuser ; but when it is recol- 
lected that the article is published in the 
" Law Reporter" a highly respectable 
monthly, whose circulation, we are told 
by the publishers, " is three times greater 
than any law periodical ever published in 
the country," and when the editor deems it 
necessary to accompany its publication 
with a manifesto that the writer " never 
lived in Maine, and that he is a gentleman 
fully competent to express an opinion on 
the subject," surely that which at first 
might have been veiy naturally regarded 
as the erratic lucubrations of some youth- 



ful mind, should now be treated as grave 
and serious charges, entitled to a careful 
consideration. We learn that the name 
of the putative author, is that of a gentle- 
man who has long been favorably known 
to the legal profession as a lawyer and a 
writer, — as a "gentleman of excellent 
breeding," '* of admirable discourse." "of 
great admittance,*' "authentic in place 
and person," generally allowed for many 
•* war like, court like, and learned prepara- 
tions" Hirf homily contains four distinct 
and separate charges. The first is against 
the members of the bar in Maine, whose 
discussions seem to him to be meagre, 
and for the most part occupied by refer- 
ences to the local decisions merely. The 
second is against the Court, " whose re- 
cent judgments, are, in his opinion, little 
better than fish-bones. — The third is 
against the reporter, whose labors, he 
says, have very little to commend them ;" 
and the fourth and last, is against the 
State itself, which he thinks is so filled 
with party spirit, that no suggestion from 
him will be heeded here. Fearful charges 
these — and they are either true, and there- 
fore just, or they are untrue, and for that 
reason uncandid and unjust ; if true, then 
the people of Maine are called upon by 
every consideration of private and public 
justice, to enter immediately on a thorough 
deep and effectual reform — by raising 
higher the standard of legal qualifications 
and professional talents, by inspiring and 
encouraging a nobler ambition at the Bar, 
and by thoroughly purging the Judicial 
Bench — to the end that the Jurisprudence 
of our rising State may, as it certainly 
should, compare favorably with that of 
the proudest sister States of the Union. 

h the first charge true? 

Here it should be remembered that the 
diversified and changing business of the, 
country, the vigorous habitude of our peo- 
ple, and the corresponding energy and 
promptitude with which every depart- 
ment of professional life, here, is necessa- 
rily characterized, leave no considerable 
opportunity for the practising Lawyer to 
indulge in more extensive and elaborate 
discussions at the Bar — wherein the prin- 
ciples of our own laws might be traced 
back very agreeably, through the early 
history of our common law — the instruct- 
ive analogy of foreign codes, and the pure 
morality and richer iUustraations of the 
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civil law, to the distant fountains of Juris- 
prudence — which is always evincive of 
great labor and research, but not un fre- 
quently attended by an inflated learning, 
manifestly quite beyond what may be 
necessary to a correct presentation of 
the legal points, involved in a given 
case. Such efforts, though always de- 
sirable enough to the student, the gene- 
ral reader, and the scholar, are often 
times, very justly regarded rather as the 
artifipial frame-work, and fashionable 
drapery of- the cause, than as valuable 
contributions to the substantial stock of 
accurate legal learning. But after all, 
ic will be found, we trust, upon a can- 
did examinatian, that our lawyers have 
usually brought to their causes good 
sense, sound legal learning, an accurate 
apprehension of the legal analogy between 
the adjudged cases and the one in argu- 
ment, and adequate forensic ability in pre- 
senting and enforcing thelP positions, upon 
the consideration of the court ; and it is 
fearlgisly contended, that the several vol- 
umes of our Reports furnish no evidence to 
the contrary. There is another manner of 
determining the character of our Bar — it 
is by comparison. This Boston writer 
seems to have been acquainted with one 
of them, John Appleton, Esq,^ and to have 
formed some just estimation of his profes- 
sional character, for he speaks of him, as 
''a gentleman of unquestioned learning and 
ability, of various attainments, and singu- 
lar fondness for jurisprudence" — in all 
which the writer is correct — and he may 
now be informed that Mr. Appleton be- 
longs to a highly respectable class of law- 
yers in Maine, numbering more than fifty, 
either of whom is of as " unquestioned 
learning and ability" as he, and who, with 
him, would do credit to the legal profession 
in any age, or in any country. Or take, as a 
worthy standard, the Bar in Massachusetts 
— where, in the judgment of the Boston 
Law Reporter, every body is great and 
§^ood — we have occasionally improved op- 
portunities to witness in person, the efforts 
of different gentlemen of the Suffolk Bar, 
at Nisi Prius trials, as also before the full 
court. // is an able Bar^ and so is ours. 
We have already furnished the parent 
Commonwealth with a professor of law in 
Harvard University, Simon Greenfeaf^ 
Esq. J the able author of a most accurate 
work| on the law of Evidence; with the 



present Judge of the United States Dis- 
trict Court, for tne District of Massachu- 
setts — Hon. Peleg Sprague; the Suffolk 
Bar, with a distinguished member — Hon, 
Johnatkan P. Rogers^ a sound lawyer, 
and 'an able advocate, and this Law Re- 
porter, wit1i a persevering and efficient 
Editor — and still we have left many other 
gentlemen of sound learning tmd ability, 
who are nobly sustaining and upbuilding 
the profession here, by the fidelity of their 
purposes, the integrity of their principles, 
and their substantial learning and forensic 
eloquence. 

Is the second charge correct 1 
In the first place, to whom particularly 
does the writer refer, to our present Judges, 
or their predecessors on the Bench, or to 
both and all ? 

He manifestly intended, we think, the 
present Judges alone, for his subject was 
the 2 1st volume of the Maine Reports^ and 
he distinctly says — ^'* the recent judgments 
of the Supreme Court of Maine are little 
better than fish-bones." It was certainly 
kind in him, and for which be deserves 
our gratitude, to spare all our former 
Judges, and to permit them at least to en- 
joy, unimpaired, their bard earned reputa- 
tions, secured to them by untiring labors, 
by moral worth, professional learning and 
Judicial talents. The present Judges, 
therefore, are alone his personified fish- 
bones. Who are these incompetent 
Judges ? Who is our Chief Justice? He 
is the Hon. Ezekiel Whitman, L.L.D., 
who received his education at Brown Uni- 
versity. After completing the usual pre- 
paratory legal course, and after being ad- 
mitted to the Bar, he established hiniself 
in Maine, and soon entered into an extpn- 
sive practice — He was for a lime a Re- 
presentative in Congress, a member of the 
Convention that formed the Constitution 
of the State, and subsequently one of the 
Judges of the Court of Common Pleas, 
and the District Court, and having in all 
these important positions, through every 
period of active life, enjoyed largely the 
confidence and esteem of his fellow-citi-* 
zens, being everywhere distinguished for 
sound judgment, a strong legal mind, and 
varied attainments, he was finally — and 
very justly — elevated to the high judicial 
office, which he now adorns. Who are 
the associoted Justices ? These are Hon. 
Ether Shepley, and Hon. John S. Tenney. 
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Judge Shepley, having been graduated I 
at Dartmouth College, and duly admit- 
ted to practice, came early to the Bar 
in Maine, where he soon distinguised 
himself for fidelity, ability and profes- 
sional acumen — he was during a consi- 
derable period, U. S. D. Attorney for the 
District of Maine, and subsequently a 
Senator in Congress, and from this last 
station he was called to his present £eat 
on the Bench, to which it is believed, 
he brought all necessary qualifications 
for the discharge of its duties, with cre- 
dit and honor. Judge Tenney^ was edu- 
cated at Bowdoin College, and read law 
in Maine — ^where he afterwards com- 
menced practice, under auspicious circum- 
stances, and by able and judicious efiforts 
in the discharge of professional duties, he 
soon enrolled his name, high up, on the 
list of our soundest lawyers and ablest ad- 
vocates, and was in the full fruition of a 
high reputation, whetl he received his ap- 
pointment as one of the Associate Jus- 
tices of4he Supreme Judicial Court. With 
such a Court of ultimate resort, it might 
well be considered that the Jurisprudence 
of the State must be entirely safe ; and so, 
once thought this self same Boston Law 
Reporter, for in its 4th volume, on page 
365, a long article touching the character 
and qualifications of these gentlemen, then 
recently appointed, is concluded in the 
following just language — 

'^ In conclusion, we have pleasure in 
believing and affirming that thisCourt will 
take a high and honorable position among 
the judicial tribunals of our country. 
Learnings integrity^ dignity of manners^ 
and public confidence ensure to i<, honor, 
io the public security, and to its decrees, 
respect" Such is the Court. What is 
the complaint ? It is not tha%anyof the 
causes that have come before them, have 
been determined in any manner, whatever 
inconsistent with the lawe of the land; hni 
it is substantially this — that while all their 
decisions are in strict conformity with the 
legal principles involved in the respective 
• cases, yet their judicial opinions are not 
extensively fortified by a learned array of 
authorities, or always adorned by classic 
felicity of style. Few persons in, or out 
of the State, are fully aware of the exten- 
sive and arduous labors of this Court. No 
three men are compelled to work harder. 
So much time is absolutely required in 



jury trials, and at the law terms, that the 
vacations afford, as we are informed, and 
we believe truly informed — ^bul about two 
days to each Justice for each cause, — that 
is two days, in which to review the argu- 
ments of counsel, examine the authorities 
cited, make all further necessary investi- 
gation, and prepare and write out an opi- 
nion, in the case assigned to him, and in 
the very same time to read and examine 
two opinions drawn up, in the same period, 
by 'the other Justices in other cases in their 
hands, and to certify his concurrence, or 
dissent. No person, having the slightest 
acquaintance with the subject, can fail to 
perceive that no sufiicient opportunity is 
thus afforded for the -preparation of elabo- 
rate and learned judgments; and indeed 
it is most clearly true that the indiapensi- 
ble labors of the Court require the services 
of at least one additional Judge ; yet over- 
pressed with these burthens and circum- 
scribed as to lime within the narrowest 
limits, the judgments of this Court always 
exhibit accuracy, legal precision ud a 
just disposition of every cause, while in 
some instances, where causes have de- 
manded more elaborate investigationsy 
their reported judicial opinions bear evi- 
dence of deep and patient research, and of 
accurate and extensive learning, which 
have already secured to it '^ a high and 
honorable position among the Judicial tri* 
bunals of aw country T For ourselves 
we have heard' but one complaint here— it 
has occasionally been thought that in the 
prompt disposal of business, the Court 
may sometimes have adopted, too hastily, 
the recent decisions of the Supreme Court 
of Massachusetts, without sufficient per- 
sonal examination into the principles 
themselves, upon which such decisions 
are assumed to be grounded, unmindful, as 
it might seem, for the moment, of the la- 
mentable fact, that the Judicial Bench 
there has long since been bereft of the re- 
vered Parsons and Parker, those distin- 
guished jurists, who gave bones and si- 
news, soul and body, life and being, to the 
jurisprudence of that Commonwecdth, and 
to the earlier judgments of that highly 
respectable Court. On the whole, we 
think we have much occasion for congra- 
tulation, — and it may afford the Boston 
writer some consolatioi^ to know that the 
labors and honors of our EKstrict Court are 
at present sustained by Judges as ablSi 
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learned and competeDi, as those of any 
Court, of corresponding jurisdiction, to be 
found in the land. Thus much for the 
Judgeship of Maine. 
h the third ckarge true 1 
The present Reporter may undoubtedly 
have some failings, and if he were now al 
our elbow, we would just whisper in his 
ear some kind suggestions in those res* 
pecta ; but as to all matten and things 
charged in this indictment, we say that 
in OUT humble opinion he is as able and 
faithful a Reporter as Maine ever had^ or 
Massachusetts now has. 

Is iktfowrth andUui charge just? 
Alas I It is but too true. Not only 
here, but in almost every section of our 
country, that bitter, selfish, souMess party 
spirit obtains too generally, and is some- 
times brought quite too near to the legal 
appointments, and to the just and exclu- 
sive limits of the judicial field, ^* where all 
should be holy ground." Witness here 
the foolish attempt of political dema- 
gogues to establish a host of Town-courU, 
aa also the recent law providing for the 
admisnion of persons, irrespective of any 
preparatory legal education. This writer, 
in animadverting upon this unhallowed 
spirit has done an acceptable service. In 
almost evetything else, we may with 
comparative safety, indulge in political 
party preferences ; but whenever we ap- 
pitMich ^ The Temple of Justice," let us 
remember for the sake of our common 
country, its moral, religious, literary and 
civil mstitutions, that our judicial sys- 
tem — an Independent Judiciary — ^is alone 
the bulwark of our dearest liberties. 

And now a single inquiry shall* close 
this article, — Why is it that within cer- 
tain latitudes, evezy body in Maine, is 
little and ugly, and every body in Mas- 
sachusetts, great and good ? Why, for a 
long time the latter state had its ^^Amerir 
cmmJwisi ;" and now this ^ Law Reporter,' 
a distinctive portion of whose business 
it has ever been, to keep the public well 
informed of the true merits of its distin- 
guished men. In the estimation of these 
useful and respectable journals, Massa- 
ehusette is the very centre of the wide 
world, and Boston its great Emporium. 
There they have the best schools, best 
teachers, and besrt professors, the betft 
clergymen, best public lecturers, and best 
Statesmeoi the best npoitex% anost learn- 



ed lawyers and eloquent advocates. Vhyi 
they puff their judges to the Beich — 
on the Bench — and off the Bench. Of 
this, we complain not, but would just 
have them remember that— - 



•* _ thit world 'tis tni< 

Wat made for Cesar, 
But for TItua too.* 



PRACTICAL POINTS. 

EXECUTORS ALLOWANCES. 

A difficulty frequently arises to executors 
as to what is the proper sum to be alloved 
for the funeral of the testator. In a .ate 
case this came before the Vice-Chancilor 
Bruce, In an estate in which the pmci- 
pal items were. Bam Hall estate, 6fi^L 
that of Page's about 1,500/. and theper- 
sonalty about 4,000/., after paymeit of 
debts, the expences of the funeral were al- 
lowed to amount to 145/. including 20/. 
for a tomb-stone, and the Master ii his 
report allowed only 100/. Sir Knight 
jBruce, V. C. said, " I have considered 
the question as to the fureral, with a 
wish, if possible, to allow the executors 
something more than the Master has done, 
but I cannot see my way clearly to differ 
from him. After attending as far as rea- 
son would allow, to the wishes of the fa- 
mily, and to all the demands of decency 
and propriety, not forgetting the matter of 
the tomb-stone, I cannot anrive at the 
conclusion that the Master is wrong ; I 
must see that he is wrong before I differ 
from him." 

Charges also by Trusteei, for money 
laid out in luxuries, under color of main- 
tenance, eSbd for money unnecessarily ex- 
pended in pulling down and re*building a 
house, were disallowed. The Master 
found, with respect to the edueation of the 
daughter of the testator, that he had a 
governess residing in his family at a sala- 
ry of 25 guineas per annum^ and that he 
fldso employed music and drawing Mas- 
ters to attend and instruct them : that 
after the death of the testator,'the defend- 
ant, the exeeutor, continued to provide go- 
vernesses and masters in the same manner 
as the testator had done ; that from Mi- 
chaelmas, 1827, to February, 1830, the 
daughters weie placed under tiie tuition 
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of a Mr. Gray, a dissenting minister, at 
the ute of 100/., and then of 120/. per 
annim, and that in February they went 
honB. And the Master further found that 
the defendant, the executor, purchased 
out if the testator* s estate, and maintained 
a foir* wheel poney carriage and poney, for 
the use of the widow and her daughters, 
duing their residence at High House, and 
a 9g and ponies for the use of the daugh- 
ten, after High House was given up. 
Ths Master considered the poney carnage 
ani poneys to be luxurie<i, and disallowed 
then. An exception was taken to his 
reprt, but it was over-ruled. Bridge v. 
Bnwn^ 2 Yo. and Col. 181. 



IN ADMIRALTY. 

U 8. Distvlet eovrt, XE«ln« DIatrtct. 

Before the Hon. A. Ware. 

Thcmas Carleton, libellant, v. Wil- 
liam P. Davis. 

The mMter of t veflsel has aright, in cases of ne- 
cessity, to correct a negligent, disobedient or 
mutinous seaman by corporal punishment But 
the punishment ncust be reasonable, and not in- 
flicted with unlairfultnstniments. 

When a seaman prosecutes the master for an as- 
sault,and it is proved that he has been suilty of a 
fault which woild justify some punishment, to 
entitle himself to damage* he must shew that 
the punishmen: was excessive in degree, or un- 
lawful in its iciad. 

This was a libel for what is technically 
called in the Admiralty, a cause of dam- 
age. The libellant alleged that he ship- 
ped on board the brig Androscoggin, at 
Baltiinore,/f» cook and steward, in March 
last, for a voyage to Portland,*, and that 
during the whole voyage he faithfully 
performed his duty ; and that on the 17th 
of March, between the hours of ten and 
eleven o'cbck at night, all hands being 
called on deck, as soon as he heard the 
call he dressed himself and went up ; that 
when he got on deck he was seized by 
the capta:n, who struck him over the 
head with a large piece of wood, called a 
balayiog pin, severely wound mg him and 
causing tie blood to flow profusely from 
the wounds ; that after striking him about 
a dozen blows, he called the mate and 
told bin: to kiU ]iim, the libellant, and 



throw him overboard ; that be then again 
assaulted the libellant with a rope, giving 
him, over the head and face, a large num- 
ber of blows, severely injuring him, and 
he pmys the court to pronounce for the 
damages he had sustained. The answer 
denies that the libellant did his duty as a 
faithful seaman, but avers on the contrary 
that he was negligent, disobedient and 
insolent ; it denies that the master struck 
him with a piece of wood, but admits 
that he did strike him several tiroes with a 
small rope, and pleads a justification that 
the libellant refused to do his duty, and 
made the first assault on the master. 

Fox, for the libellant. 

Howard^ for the master. 

Wars, D. J.— The libel in this case 
states a grave and serious injury, and from 
the maiks still remaining on the person of 
the libellant, it is evident that he actually 
received in the meite one or more pretty 
severe wounds. If they were inflicted in 
the manner stated in the libel, and with 
the instrument that has been produced and 
exhibited in court, it is a case undoubtedly 
that not only calls for damages, but for 
exemplary damages. For the instrument 
is one, that in the hands of a vigorous 
man, with the exertion of even less than 
his whole strength, might well effect not 
only a severe but a fatal injury. Now 
admitting the doctrine of the law, as 
claimed by the counsel for the respondent, 
that the master has the legal authority to 
correct and chastise a refractory, disobedi- 
ent and mutinous seaman, it is to be recol- 
lected tha[t the law has imposed two im- 
portant restrictions on this right; first, 
that it must be reasonable and moderate in 
degree, and secondly, that the punishment 
shall not be administered with unlawful 
instruments. Now, it will be readily ad^ 
mitted that a billet of wood, eighteen inch- 
es long, and nearly as large as a man's 
arm, is not a proper instrument to be uaed 
in punishing a seaman. Nothing short of 
some personal danger to himself ^om the 
violence of a man, could justify a master 
in assaulting a seaman with a deadly in- 
strument, and such this undoubtedly 
would be in the hands of a man ef ordi- . 
nary strength. If therefore, I was satis- 
fied by the testimony, that the master ac- 
tually assaulted the libellant with this 
belaying pin, which has been brought into 
court, I should fieel no hesitaiioQ ia giving 
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damages on this ground alone, although 
the same evidence might show that the 
seaman was in fault, and deserved some 
correction. For I hold it a wholesome 
rule to be insisted upon and to be firmly 
upheld, that t*^e master shall not, in pu- 
ikishing his men, though they may be in 
fault, use instruments of correction which 
endanger life or limb, and which may pro- 
duce fatal effects. 

The difficulty in this case is, in ascer- 
taining from the evidence, whether this 
billet of wood was used or not. It is 
charged by the libel and denied by the an- 
swer. But as no person was in sight 
when the affray took place, the case is 
left, on the conflicting allegations of the 
parties, each probably, as is usual in such 
cases,^ a quick witness in his own favor, 
very much to the conjecture of the court. 
Only two witnesses have been examined, 
who could give any account of the affair, 
one called by the libellant and one by the 
respondent, and the night being very dark, 
neither of them was in a position to see 
what took place, and from the loud whis- 
tling of the wind through the rigging, 
neither of them near enough to hear but 
very imperfectly what was said. Antonio 
Cook, one of the hands, was at the main- 
mast head, nearly over the spot where the 
affair took place. He says that the first 
be heard was the master asking Dunning, 
the mate, whether the cook had got on 
' deck, and then he sung out for some one 
. to take the helm. The next thing he 
heard was a number of blows, as of some 
one striking a man with a piece of iron, or 
stick of wood, and he heard the captain 
say, take that and go forward. He heard 
a number of blows, and the words go for- 
ward to your duty several times repeated. 
He soon after heard Dunning sing out let 
go, and immediately after heard the cap- 
tain say, kill him and throw him over- 
board. The master, he 'says, spoke very 
loud, but he did not hear the cook's voice. 
Dunning, the mate, who was called by. 
the master, says, that when all hands 
were called, he came up and went forwani 
to take in the sails, and that about twen- 
« ty minutes or half an hour after, the cap- 
tain called to him and asked whether the 
cook was on deck, and he answered that 
he was not. He then called him and 
again went forward to complete the tak- 
ing in of the s^s. About fifteen minutes 



after, he heard a scuffle in the after part 
of the ship, and heard the captain say go 
forward to your duty. He thea went aft 
and found the cook holding the captain 
pushed backward over a spar br the com- 
panion way. The master called out to 
him to take him off. He thei spoke to 
the cook, and told him to let tiie captain 
go, and he not minding, he iiok hold of 
him, and after pulling him three or four 
times, succeeded in breaking his hdd« 
After he had taken him Qff and turned to 
go forward again to duty, the cook went 
at the captain a second time, saying put it 
on, I want you to flog me, and seized the 
master again. The mate again returned 
and pulled the cook off, and threw him 
down over some hewed timber. The cook 
then went forward to his duty, and conti- 
nued to do duty for the remainder of the . 
voyage. This is the material part of the 
testimony, for though one more witness 
was examined, he added nothing that 
materially varied the case. The mate 
did not observe at the time that the libel- 
lant had received any material injury, 
and he heard no complaint from him. 

The testimony of Cook, connected with 
the fact that a severe injury was certainly 
inflicted on the libellant, if it stood alone 
and unaffected by any other evidence in 
tlvs case would certainly go far to con- 
vince one that a rude and violent attack 
was made upon the libellant, by the mas- 
ter. He was not, it is true, in a situation 
to see the parties, or to hear but imper- 
fectly what was said. But he heard the 
scuffle and blows given, and heard the 
captain's voice loud above the wind, tell- 
ing him to take that and go forward ; and 
the libellant came out of the scuffle a 
wounded man. But then it is clear that 
the witness did not hear the whole. He 
heard nothing until the quarrel became 
loud and violent, and the beginning of it 
escaped him. Although on the whole 
the court might be inclined to believe on 
this evidence alone, that an unjustifiable 
assault was made by the master, yet it 
would be a conclusion to which one would 
come from an imperfect account of the 
whole affair, and of course a conclusion 
upon which the mind could not rest with 
entire satisfaction. 

But then we have the testimony of 
Dunning the mate, also, to a part of the 
affliir^ which although not necessarily in 
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contradiction to that of Cook, gires to the 
case, on tke whole, quite a different as- 
pect. Dutining came to the parties while 
they were Bngaged in the scuffle, and the 
libellant th^n had the master down, and it 
was with eonsiderable difficulty that he 
succeeded in pulling him off. But it does 
not necessarily follow that the one who 
has the better of a fight at the close, is the 
one who provoked and began it ; nor is it 
to be easily believed that a seaman, with- 
out some strong, exciting cause, would 
commence an assault on the master. I do 
not recollect a single instance, among all 
the assaults and batteries thai have come 
before me, and they have been pretty nu- 
merous, where a seaman gave the master 
the first blow ; nor do I now remember a 
case where he returned a blow. Indeed 
it must be a very peculiar case in which a 
seaman could be justified in returning a 
blow. The marine law is verv strict on 
this subject. "The mariner," says the 
Consulate of the Sea, '^ is bound to bear 
with the master if he reproves him in in- 
jurious language, and if he makes an as- 
sault upon him he ought to fly to the 
prow, and put himself on the side of the 
the chains, if the master passes them he 
ought to fly to the other side, and if the 
master pursues him there, he may call 
witnesses and stand upon his defence." 

iCh. 165.) Waiving the minute and stu- 
iously exact directions contained in this 
article of the Consulate, in its general spi- 
rit and object it constitutes the maritime 
law of the present day, and is confirmed 
by all the most authoritative expositions 
of the law. {Jugemens d^Oleron, art, 12. 
Cleivae, page 48. Laws of Wisbuy^ art. 
26. Ord.de la Marine. Liv. 2, Til. 7 
VaUn p. 553. Eemerican Trait des Af- 
saranceS' Ch. 12, sect. 6.) 

It is only in very extreme cases that a 
seaman can be justified in turning upon 
the master and resisting him with force, 
and when he can protect himself from a 
dangerous assault in no other way. No- 
thing could be more pernicious to the po- 
lice of the sea, than to admit that a sea- 
man might, as a general rule, resist the 
master by force even when inflicting un- 
deserved punishment. It would be sure 
to lead to numerous scenes of violence ajnd 
insubordination, and endanger all authori- 
ty. The duty of a seaman, in such case, 
is to submit to wrong. The nature of the 



master's authority, which is of a fMtnpa-* 
rental character, and the necessitieB of the 
service imperiously require it On hia re- 
turn to port, he may appeal to the law for 
redress, and the lAaster will be held to 
strict responsibility for any abuse of his 
authority^ If he does not do this, but 
takes jurisdiction of his own wrongs, and 
seeks redress from his own hands, the 
courts will be slow in entertaining his 
complaint, and taking jurisdiction of an 
appeal from a wager of battle, even if on* 
ginally he had just ground of complaint. 
He may be in danger of impairing a good 
cause of action by matter expostjaeto. 

Unfortunately in this case we get from 
the testimony but a mutilated account of 
detached parts of the affair, and have no 
account of the circumstances with which 
it commenced. In the absence of proof, 
the court cannot let itself loose into specu- 
lations on probabilities. And the com- 
plainant who asks for the interposition of 
the court must make out his case. How- 
ever well founded the cause of his com- 
plaint may be, if it cannot be proved he 
can have no decree in his favor, for the 
decree must follow the allegations and the 
proofs. This is an infirmity that belongs 
to all the administration of human justice. 
In jurisprudence, a fact that cannot be 
jNTOved is the same as a fact that does not 
exist. Mere probability, founded on ge- 
neral presumptions, however they may in- 
cline the private judgment of the man, 
cannot amount to that judicial proof that 
is required to satisfy the magistrate. It is 
a remark of the most profound of all the 
commentators on the Roman law : Qum 
non est pUna Veritas est plena falsilaSy non 
semi Veritas. Sic qua non est plena proha- 
tio plane nulla probaiio est^ ' Cujas — cited 
TouU: Droit Civile^vol 8, p. 8. And this 
rule, when applied to the whole merits, is 
certainly sound, however questionable it 
may be in its application to the doctrine 
of semi proofs admitted in the jurispru- 
dence of some of the continental nations 
of Europe. 

Now though it is sufficiently apparent 
that the libellant received a pretty severe 
wound in the scuffle, it does not appear 
how the wound was made. It might 
have been by a blow of the captain with a 
billet of wood, or it might have been re- 
ceived in the fall when he was thrown 
down by the mate. But then, whatever 
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punishmenl maj have been inflicted by 
the maaCer, it was preceded by a gross 
fault on the part of the libellant. When 
called to duty in a time of great peril he 
had not answered the call, and when 
called a second time he came tardily. In 
such a case some haste and impatience on 
the part of the master might well be par- 
doned ,' and if in reproving a tnrdy and un- 
willing man there was something of an 
overcharged manner, and even if the re- 
proof was accompanied with moderate 
personal chastisemejit to hasten the move- 
ment of a loiterer, a maritime court would 
certainly feel inclined to look upon it with 
indulgenca Such is not the time, as has 
been well observed, when we are to look 
for gentleness of manner and a tneasured 
caution in the appliances resorted to for 
the purpose of enforcing quick obedience. 
The necessities of the service demand the 
greatest promptitude, and the punishment 
of the moment may be indispensible to 
hasten a dilatory and unwilling seaman. 
{Boulay Paly. Droit Maritime^ vol, 1, 
p, 374. Tit. A, prolegomenes.) 

Where a seaman complains against the* 
master for an assault, and it is proved that 
be has been guilty of misconduct which 
would justify some punishment, he cannot 
entitle himself to a decree but by shewing 
that the punishment was excessive in de- 
gree or unjustifiable in kind. The mas- 
ter has a right to correct the disobedience 
of a seaman bjr corporal punishment, in 
cases where the necessities of the service 
call for it, and though it should be spar- 
ingly resorted to, a court will not hold the 
master amenable, if he does not pass the 
hmtt of a reasonable and moderate discre- 
tion. However the truth of the fact may 
have been, the libellant has failed to prove 
that this limit has been passed. 

But there is another fact proved that 
places libellant in a very uhfavorable light 
and that is the insolent and mutinous man- 
ner in which he turned upon the master 
after he was first torn from him by the 
mate. It is in proof, that the master was 
at the time in a feeble condition from ill 
health, i|nd the libellant had already as- 
certained by trial, his own superiority of 
strength. Now this violent and criminal 
attack would go far in the judgment of a 
maritime court, which is always disposed 
to uphold the just authority of the master 
with a steady hand, to impair a good 



cause of complaint. It exhibits him in 
the li^ht of a man of unchastened and un- 
governable passion. It also throws back 
some light, on the obscurity of the pre- 
ceding part of the affair, and justifies a 
suspicion at least, that he was not back- 
ward to engage in the fight in the first 
instance. 

I pass over without remark, the sup- 
posed acknowledgments of the libellant, 
after his arrival in this port, of the general 
good treatment he had experienced from 
the master. Seamen are often artfully 
surprised into such acknowledgements by 
the friends of the master, when it is ap- 
prehended that some controversy may 
arise, for the e^Cpress purpose of using them 
in evidence. They are always a suspected 
kind of evidence, and are usually entitled 
to very little consideration. 

Libel dismissed. 



IN CHANCERY. 



Before the Hon. Lewis H. Sandford, 
Assistant Vice Chancellor of the first t 
Circuit. 

Charles A. Jackson v. William 
Cornell and others. — Nov^ 11, 1843. 
—^th February, 1844. 

ASSIGNMENT BY A PARTNER OF HIS IN- 
DIVIDUAL ESTATE TO PAY CO-PART- 
NERSHIP DEBTS. 

Where an insolvent member of t co-partnership 
assigned his individual property to his copart- 
ner, and directed a large debt of the firm to be 
t^rst paid out of the propei Qr« to the exctusion of 
bis individual creditors, it was held that the 
assignment was fraudulent, and void as to the 
latter. 

The possession of real estate assigned contSnamg 
in the assignor, held to be evidence of fraud. 

Stmble, That a co-partner cannot make a general 
assignment of bis separate property, givmgtha 
preference to the creditors of the firm, to the 
exclusion of his own : and that a like assign- 
ment by the co-partnership preferring the cre- 
ditors of the individual co-partoem to tboea of 
the firm, would be invalid. 

The bill in this cause was filed by a 
judgment creditor of William ComeU, 
whose execution had been returned unsa- 
tisfied, for the purpose of setting aside an 
assignment of all his property, real and 
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personal, made by him to Benjamin and 
Elijah Farringlon on the 9th September, 
1841. 

Cornell and Benjamin Farrington were 
co-partners. The assignment directed the 
payment in the first instance of a debt due 
to B. F., and of the deficiency, if any, on 
a debt of the co-partnership to Messrs. 
Taylor, which was also secured by Cor- 
nell's mortgage on his real estate. 

The assignment was executed during 
the sitting of the court, at which the com- 
plainant's suit at law was brought to trial, 
on the day before the verdict was taken, 
and it was recorded on the same day that 
the verdict was rendered. 

On the 4th September, 1841, Cornell ex- 
ecuted a mortgage to Mr. Taylor, and 
two days after he executed another to 
Phebe Guyer ; both of which the bill al- 
leged to be fraudulent. 

Other circumstances will be found stated 
in the opinion of the court. 

J, A. Lottf for complainant. 

A^ D. Lo^au and A. Crisi^ for defend- 
ant B. Famngton. 

S, F. Cowdrty^ for defendant Taylor. 

The Assistant Vice-Chancellor. — 
The mortgage executed to the defendant 
Taylor in September, 1841, is assailed in 
the bill, on the ground that there was much 
less than $10,000 due to Taylor when it 
was given, that it was intended to cover 
the property of Cornell, and to defraud the 
complainant, and that the mortgage was 
usurious. All of these allegations are 
explicitly denied in the answer of Mr. 
Taylor, and there is no proof whatever to 
sustain either of them. As to him there- 
fore, the bill must be dismissed with costs. 

The assignment made by Cornell to 
the two Farring ton's, is alleged to be 
fraudulent on various grounds. 1. The 
situation and doubtful solvency of the 
principal assignee, B. Farrington. It does 
not appear that the other assignee E. 
Farrington ever acted as such, or accept ed 
the assignment, and the bill was taken as 
confessed against him as a non-resident 
defendant. I will therefore speak of B. 
Farrington as the assignee. 

He was the partner of Cornell, and the 
bill charges that he was in doubtful cir- 
cumstances as to his pecuniary means. 
The answer in substance admits this alle- 
gation, but it amounts to nothing, because 



it relates to the time of filing the bill, which 
is eight months after the date of the as- 
signment. 

2. The time and occasion of the assign- 
ment. It was executed on the same day 
that the complainant recovered his ver- 
dict in his action at law ; and thus it is 
argaied, made in reference to the verdict 
and with a design to defeat the recovery. 

This design is not necessarily to be in- 
fened from the coincidence of dates. It 
is consistent with the legalized object of 
such assignments, th^^ preference of other 
debts to the one which was about to be 
put into judgment. 

3. The assignment devoted Comeirs 
individual property to the payment of the 
partnership debts due from him and his 
assignee, in preference to his individual 
debts. 

The first preferred debt is that to Moses 
Taylor, which is a partnership debt of the 
firm of Farrington and Cornell. The pay- 
ment of whatever deficiency there may be 
in the mortgaged premises discharging 
that debt, and the payment of the sum of 
9740 to Farrington himself, are provided 
for by the assignment, before any other 
debts are to be paid. 

The eflfect of the mortgage and assign- 
ment together is to pay the whole $ 10,000 
to Mr. Taylor out of Cornell's separate 
property, ui preference to all of his indivi- 
dual creditors, except the assignee who 
comes in with Taylor on the liquidation of 
the deficiency. The mortgaged premises 
are Cornell's sole properly, and what those 
fail to pay, the assignment first of all is to 
make good. 

It is not denied that the rule of equity is 
uniform and stringent, that the partner- 
ship property of a firm shall all be applied 
to the partnership debts to the exclusion of 
the creditors of the individual members of 
the firm ; and that the creditors of the 
latter are to be first paid out of the separate 
eflfecls of their debtor before the partner- 
ship creditors can claim anything. See 
Wilder v. Keeler, (3 Pai^re's R. 167) ; 
Egberts v. Wood^ (3 id. 517) ; Payne v. 
Matthews^ (6 id. 19); Hutchinson v. Smithy 
(7 id. 26) ; 1 Stori/s Eq. Jur. 625, § 67.5. 

It is however, contended that each 
partner, before a lien attaches by judg- 
ment, execution, or creditor's bill, has a 
right with his individual property, to give 
such preferences to and amongst his ore- 
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ditors, as he pleases, whether several or 
partnership creditors. 

This is the principal question in the 
case, and it is one of great importance in 
ihis commercial community. Tlie defend- 
ant's proposition embraces the right, not 
merely ta pay the money or deliver the 
property of the individual" debtor to the 
partnership creditor in discharge of his 
claim j or to secure him with a speciik 
parcel of individual property. But it ex- 
tends to fi general assignment of all the 
partner's separate estate. And if he may 
by such an assignment, prefer one part- 
nership creditor to his own, there is no 
stopping short of permitting him to prefer 
alt the creditors of the firm to the entire 
exclusion of the individual creditors. 

The question has not been decided so 
far as I can learn, and I regret that it has 
not fallen into abler hands for adjudica- 
tion. Its decision is not to be avoided in 
this case, and I am not to shrink from it, 
although it be difRcult and momentous. 

I will first see what may be gathered 
from the cases in which the equitable 
rule has been discussed. 

In Egbert v. Woodt^ before cited, the 
Chanceliar said that upon the insolvency 
of a firm, it properly is considered in equi^ 
ty, as a trust fund for the payment of the 
partnership creditors rateably. But ei- 
ther of the partners before the dissolution 
of the co-partnership, and all the partners 
afterwards, may apply the partnership 
funds to the payment of one creditor in 
preference to another. 

Of course the converse of these proposi- 
tions is equally true of the separate pro- 
perty of an insolvent member of the co- 
partnership. And the right of every fail- 
ing debtor id give preferences is unquesti- 
onable. Egberts v. WoodSy therefore, 
does not aid us in our investigation. It 
does not say that the copartners may pre- 
fer their i^idividual to their joint debts, in 
a general assignment of the property of 
their firm. 

Payne v. Matthews, cited above, con- 
tains the opinion of the Chancellor, that 
equity will not alldw the creditors of a co- 
partnership, after exhausting the assets of 
the firm, to reach the separate property of 
a deceased partner to the injury of his own 
creditors, by using the name of the sur- 
viving partner, as being a creditor of the 
decease!^, for the J)alaace of such co-part- 
bership debts. 



In Hutchinson v. Smith, (7 Paige's R. 
26,) the assignment of the effects of the* 
firm was attacked on the ground that au 
individual debt of one of the partners was 
preferred to debts owing by the firm. The 
Chancellor held that under the circum- 
stances, it was a co-partnership debt. He 
said, if it were the private debt of the part- 
ner, " the assignment, so far as it provides 
for the payment of that debt, before the 
payment of all the debts of the firm, could 
not certainly be sustained." 

In Robb V. Stephens, (I Clarke's Ch. 
R. 195,) Vice-chancellor Whittlesey, 
said, " one partner cannot assign the 
partnership property for the payment of 
his individual debts, as that would work 
a wrong to the other partner," &c. 

In Bogert v. Haight, (9 Paige's R. 297) 
the assignment ot the partnership pro- 
perty was . made tn pay the copartner- 
ship debts, and there was an assignment 
by one of the partners of^his own pro- 
perty to pay his private debts, and the 
surplus to go to the creditors of the firm, 
save the first preferred class. One q\ies- 
tion arose on this exception of the first 
class, and it was 'disposed of on a ground 
which I need not stale here. And I only 
refer to the case as one in which the 
parties followed the equitable rule in 
making their assignments. 

In the great case of Wakeman v. 
Grover, (4 Paige's R. 23, 35, S. C. on 
appeal, II Wend. 187,) one of the ob- 
jections to the assignment, was the pre- 
ference of a private debt of the copart* 
ners in the appropriation of the copart- 
nership estate. The Chancellor, after 
noticing the point and its great import- 
ance, forebore to express any opinion 
upon it. 

In the court for the correction of er- 
rors, Sutherland, J., treated it in the same 
manner ; while Senator Edmonds, after 
expressing his opinion that the debt al- 
luded to was a co-partnership debt, pro- 
ceeded to say that if it were otherwise, 
it did not follow that the assignment 
was fraudulent, or that the direction 
giving such a preference to a private debt 
was any badge of fraud. He said also, 
that " such direction might, as to partner- 
ship property, be held void as to part- 
nership creditors ; but this would be on 
the principle that partnership proprty 
must first go to pay partnership aebtS| 
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and not on the principle that it was made 
with a fraudulent intention, and therefore 
void. 

In the Tcase of Deveau v. Fowler^ (2 
Paige's R 400,) the question was raised 
bj one of the paraers, against his co-part- 
ner, who after obtaining all the assets on 
an agreement to pay all the debts of the 
firm, became insolvent, and threatened to 
appropriate the assets to his own use. 
The court restrained him from so doing. 

But in Robh v Stephens^ above cited, 
the Vice'Chancellor refused to extend this 
relief to a simple contract creditor of the 
co-partnership. 

It will thus be seen that upon authoritj, 
the question before us remains open. 

It is well settled that such a disposition 
of the separate property of the co-partner 
is inequitable. It is such an appropriation 
as this court will not suffer, when by rea- 
son of insolvency, the death of a partner, 
or any other ^Ihise, the subject is brought 
within its jurisdiction. 

The Vice' Chancellor of the Eighth 
Circuit has declared that a partner cannot 
prefer his private debts with the assets of 
the co-partnership ; and the converse of 
the rule must be equally true. And our 
learned Chancellor has gone so far as to 
say that such an assignment, giving a 
preference to a private debt, could not be 
sustained, so far ae it provides for the pay- 
ment of that debt. 

Let us purse the consequences, in the 
case of the assignment of the effects of a 
co-partnership, giving a preference to a 
private debt. 

First, It is inequitable, and therefore 
wrong. 

In the next place, it cannot be sustained 
as to the debt so preferred. Now in what 
manner is the wrong which the parties 
have attempted lo perpetrate on the cre- 
ditors of the firm, to be prevented ? 

Not by a mere appeal to the assignee, 
for he is to be governed by the express di- 
veetions of the trust which he has under- 
taken to execute, and would not feel war- 
ranted in deviating from them, without the 
sanction of the court. Not bv a bill by 
the creditors for the purpose of rectifying 
this particular grievance, while their de- 
mands still rest in simple contract. The 
^se of Robb v. Stephens^decides that such 
a bill will not be sustained. And while 
the ciedttora are proaecating their debts to 



judgment, so as to enable them to exhibit 
a bill, under that decision, a pliant assignee 
of the debtors' own selection, would be 
very likely to forestal their proceedings by 
immediately paying off the obnoxious 
private debt so preferred. 

The result of it is, that in order to reme- 
dy the evil, it will be necessaiy for the 
creditors to resort to this court for an ad- 
ministration of the whole trust. And if 
they would not wait until such remedy 
would be fruitless, their resort mtist be 
made immediately, and at the expense of 
of the costs. For the assignee is entitled 
to a reasonable time to wind up his trust, 
and if the creditors speed him before he 
has had that time, it will be at their own 
costs and charges. 

On such a bill, the court would doubt- 
less direct the assignee to follow the rule 
of equity, and to postpone the private debt 
to all the joint debts. 

In my opinion the courts have gone far 
enough in sustaining assignments, without 
proceeding to the length that they will 
sustain one so framed, that creditors, for 
whose benefit it professes to be made, are 
compelled to be at the expence of a 
Chancery suit to prevent its accomplish- 
ing gross injustice, and violating theit ma- 
nifest rights. We permit insolvent debt- 
ors to make assignments, selecting their 
own trustees, and preferring such creditors 
as they choose, so that one may receive 
his whole debt, while another equally me- 
ritorious, but less favored, loses bis whole 
claim. Before resorting to this ultima ro* 
tio, debtors are allowed to make similar 
preferences by actual payment in mooey 
or property, to such as they choose. We 
go still further. While the debtor has 
control of his property, he may take 9100 
in his hand, and say to a creditor for $ 1000 
take this and release the debt, or you shall 
receive nothing. 1 will assign, and place 
your debt in the last class, which is to be 
paid. If the creditor accepts the offer, and 
executes a release, it is valid, notwith- 
standing the moral coercion thus eocercised 
oves him. 

But if the debtor, instead of making 
this use of his property, places it in the 
hands of trustees, with a proviso that it 
shall be paid only to such of his creditors 
as will accept it and release their debts ; 
the law no longer tolerates the prafeienoe* 
It renden the whole tiaDste voidr 
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I do not perceive wbj the eame distinc- 
tion should not prevail in reference to the 
point under cooBidemtion. Let the part- 
ner actually apfdj^ hie own property as 
he thinks proper, while he administers 
it himself. But when he avails himself 
of the lenient provisions of our law, wi^ich 
enable him to prefer such creditocs'as he 
pleases, on making an assignment, and to 
select his own trastee ; let us require him 
to avoid vidating the plainest principles 
of equity. Let us prohibit him from 
vesting his property upon a trust which 
tlus court frowns upon as unrighteous, 
and which when invoked, it must enjoin 
from being executed. 

It appears to me that an assignment 
which attempts to carry out through trus- 
tees, a principle which this court wiil 
never permit any fiduciary to carry out, is 
a fraud upon the court, and upon the law 
which tolerates assignments. , And that 
when such an instrument is made in a 
form that will inevitably require the in- 
terposition of this court in order to prevent 
gross wrong from resulting, and such 
wtoag is the intended consequ^ice of its 
provisions : it is made in fraud of the law, 
and it should not be permitted to stand. 

A party executing an assignment like 
this, does what he knows is not honest or 
conscientious. He knows that no court 
will sanction his directions, and that if 
invoked, equity will restrain their exe- 
eution. He knows also that without 
the expensive resort by his creditors, to 
a court of equity, his inequitable and dis- 
honest designs will be carried into com- 
plete effect. Is not this fraudulent? 

It certainly is, in my judgment I am 
pniparsd to say with Judge Van NtMB^ 
{OfMhp V. Clark, 14 Johns. 464,)that'<an 
insolvent debtor has xio right to place his 
property in such a situatiim as to prevent 
his creditors from taking it,imder the 
process of a court of law, and to drive 
&em into a court of equity where they 
must encounter great expence and delay, 
unless it be under very special circum- 
stances, and for the purpose of honestly 
giving a preference to some of his creditors, 
or to eause a just distribution to be made 
among them all." 

What I have said of an assignment by 
co-partnere, preferring their sever|l private 
debts, is equally true of an assignment by 
one partner praCBsringtba debts of the co- 



partnership to the exclusion of his own. 
The principle of equity is equally ope- 
rative in the one case as in the other. 

If the preference is allowed fcHT a 
single debt, it is equally valid for all 
debts. 80 that a co-partner in order to 
enrich his associate, if an assignment 
like this is to be upheld, may assign all 
his separate property to such associate, 
in trust to pay the assignor's half of 
the debts of the firm, and after those are 
paid, to apply the residue to his private 
debts. In other words, he may turn his 
whole private property into the co-partner- 
ship by means of one of those trusts for 
the benefit of his co-partner, leaving his 
private ceditors penniless. 

When the firm is so much insolvent, 
that all the individual estate of the in- 
solvent co-partner will merely discharge 
his portion of the co-partnership debts, 
an assignment made by him giving the 
preference to the latter, is a direct gift 
of his property to the other partner. 

Suppose in this case, that Farrington 
and Cornell owed 95,000 more than their 
joint means, and that the deficiency on 
Taylor's mortgage will be the same 
sum. Cornell by preferring that defici* 
ency to his own debts, pays out of his 
separate property, the whole deficit of the 
firm. He saves to his partner, Farring* 
ton, by taking it from his own creditors, 
95,000 which F. if solvent, would, ac* 
cording to the rule of equity, have to 
pay out of his own pocket. This is 
the direct and legitimate consequence of 
permitting assignments like the one in 
question. How the partnership actually 
stood, the case does not disclose. Cor* 
nell was then insolvent, and it appears 
that eight months afterwards Farrington 
was in doubtful circumstances. The in- 
feronce is quite strong that the co-part* 
ncrship was not much better off than 
Cornell himself, when he made the as- 
signment. At all events, the just infer- 
ence from these facts, corroborates the 
presumption arising from the assignnient 
itself, tnat it was designed to benefit 
Farrington, in respect of the co-partner- 
ship debts, to the prejudice of Comeirs 
individual creditors. And I have no he« 
sitation in declaring that, in my opinion, 
the assignment was, for this cause, void 
as against the latter. 

4. The possession of the asai g ns A 
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property is said to have remained un- 
changed in CorneU. 

The answer states that a great por- 
tion of the property assigned, consisted 
of houses, &c. in Brooklyn, which were 
leased to workmen by floors, or rooms, 
and the rent of which was payable week- 
ly and quarterly, thereby occasioning 
much difficulty in collecting, in view of 
which, and Corneirs « greater convers- 
ance" as to the proper times of collect- 
ing, the assignee engaged him as his 
agent at a small remuneration, to assist 
the assignee's book-keeper in collecting 
the rents. That Cornell duly accounted 
for the rents and paid over all but $80, 
which he retained without the assignee's 
consent. Omitting what is not proved 
and is not responsive, the evidence is, 
that Cornell collected the rents of the as- 
signed property, and no reason is proved 
which rebuts the presumption of fraud, 
that the law raises from that fact. 

On the ground of the preference given 
to the co-partnership debt, and the un- 
changed possession of the real estate, I 
must bold that the assignment is fraudu- 
lent as against the complainant, and the 
same must be avoided as to him. 

The bill having been taken as confess- 
ed by Phebe Guyer, the decree will declare 
her mortgage to be fraudulent and void as 
against the complainant. 



Before the Hon. Reuben H. Walwobth, 
Chancellor of the State of New York. 

William P. Van Rensselaer v. Da- 
Bius S. Griswold and Gideon P. 
Maxson. 

injunction to restrain the comhrs- 
sion of an indictable offence. 

The Court will not j^^nt an Injunction to prevent 
the commisBioo of trespasK, eicept under very 
peculiar circumstances. Nor is it authorized to 
inferfere hy injunction to prevent the mere com- 
mission of a crime, 

The circumstance of this application 
fully appear in the adjudication. 
/. Wioadesj for the complainant. 

The Chancellor: — This is an appli- 
cation for an in jimction to lestrain the de- 



fendants from cutting down and carrying 
away wood or timher from certain wild 
lands, belonging to the complainant in 
Rensselar county, or from conveying any 
pretended title to the premises. The bUl 
shows that the complainant is the owner 
of the land, and that Griswold, one of the 
defendants, both then well knowing that 
he, Griswold, had no title to the premises, 
and that they belonged to the complainant, 
conveyed the same to the other defendant, 
Maxson, for the purpose of casting a cloud 
upon the complainant's title, and to enable 
Maxson to set up a pretence of title to the 
same, under the conveyance to be recorded. 

From the bill, I infer that the grantee in 
the deed is not in possession, and that the 
grantor was not at the time of the convey- 
ance. Either of the acts against which 
the injunction i? asked, would be an in- 
dictable offence, punishable by fine and 
imprisonment. The fifth section of the 
article of the revised statutes, relative to 
misdemeanors, makes it an indictable of- 
fence, either to buy or sell such pretended 
title, where the vendor of thoee under 
whom he claims, has been in the actual 
possession of the same, &c. for the space 
of a year ; and the case stated in the bill 
comes clearly within this provision of the 
statute. And the fourteenth section of 
the same title of the revised statutes makes 
the cutting or canying off wood or timber 
from premises thus situated, also an in- 
dictable misdemeanour. But this court 
does not interfere by injunction to prevent 
the commission of a mere trespass, except 
under very peculiar circumstances. Nor 
is it authorized to interfere by injunction, 
to prevent the commission of a crime 
merely. If the defendants or either of 
them, take possession of the land, or as- 
sert a claim thereto, for which an eject- 
ment will lie, this court, after the com- 
mencement of a suit at law by the com- 
plainant, may interfere, if necessary, to 
stay waste pending the litigation. And 
the court of law also, may grant kn order 
staying the commission of further waste. 
(2 R. 8.336,^8.) 

Whether the bill can be sustained as a 
bill for relief, to remove the cloud which 
the defendants have- improperly attempted 
to cast upon the complainant's title, and 
to recovej the costs of the suit for that 
purpose, IS a question which it is neces- 
sary to decide upoa aa appUcatioq for aa 
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injunction. TKe proper time to decide 
that question is, at the hearing, or upon 
the argument of a demurrer to the bill, if 
the defendants think proper to raise the 
question in that form. It is sufficient now 
to say, that although the allegations in 
the bill show the actual commission of an 
indictable offence, and that the complain- 
ant apprehends the defendants will com- 
mit others, he does not make out a case 
entitling him to a preliminary injunction. 
The application must therefore be denied. 



Before the Hon. D. Moseleit, Vice-Chan- 
cellor of the Seventh Circuit. 

Robert Townsend andothersv.RicuARv 

S. CoRNUfO. 

XORTGAOB interest ON ARREARS OF 

INTEREST — USURY. 

Though an agreement (bat iotereit shall be consi- 
dered principal, and draw interest, cannot be 
sustained, yet such an agreement is not usurious 
ao as to avoid the security ; neither is an agree- 
ment made when interest is actually due to pay 
interest thereon usurious. 

B. entered intii several contracts to purchase svve- 
lots of land of the complainant, by the terms of 
which the complainant was to execute convey- 
ances thereof, on payment of the consideration 
by instalments with annual interest W. having 
become the assignee of such contracts assigned 
them to fhe defendant, who gave a promisory 
note with surety for arrears of interest due. W 
died, and the complainant instituted proceedings 
on the note against the sureties, obtained a iudg^ 
ment against them, and issued execution there- 
on, but nothing was collected. The complain- 
ants also commenced an action of ejectment to 
recover possession of the lots. Pending the 
proceediogs, the defendant proposed to pay to 
the complainants the whole amount of principal 
and interest due on the contracts, or to give se- 
curity therefor, provided they would assign to 
him the judgment obtained on the note ; the 
oomplaiiiantA however refused to cume to a set- 
UementunleM interest, to be computed annually 
on the contracts, interest on the- promissory 
note, the costs of the judgment and interest 
thereon, together with the costs of the ejectment 
suit were first paid to them. The defendant 
fearful of losing the land, acceded to these terms, 
gave his bond and mortgage therefor, and took a 
conveyance. In a suit to foreclose the mortgage, 
the defendant set up the defence of usury. 
Heid, that the transaction was not uauriooi. 

The circumstances of this case are 
fully stated in the adjudication. 
J. it Lowrencef for the complainants. 



JR. & Ccrmng and B, D. Noxon^ for the 
defendant. 

The Vice-chancellor : — This bill is 
filed to foreclose a mortgage given by the 
defendant to- the complainants, to secure 
the payment of $2,508 in two annual pay- 
ments, with annual interest, which sum 
was the balance due for the cousidecation 
of land sold, and the mortgage was taken 
as collateral secuoty to tne bond, dated 
Sept. 2l8t, 1840. 

The answer admits the due execution, 
of the papers, and that the first instalment 
is unpaid. And for a defence sets up usu- 
ry in the same, which originated in the 
following circumstances : — 

The answer charges, that in the year 
1835, the complainants contracted to sell 
several lots, as per map, in the village of 
Syracuse, to one Huff and others, and that 
on the payment of the consideration with 
annual interest in instalments, as provided 
in the several articles of agreement, con- 
veyances therefor were to be executed. 

That in the year 1836, the several con- 
tracts having been assigned to one Ebene- 
zer Hopkins, he, on the seventh day of 
April of that year, assigned the contracts 
to Theodore Wood ; Wood paid one year's 
interest on them, and then assigned the 
contracts to the defendant. 

That in the bargain between Coming 
and Wood, the latter was to pay up the 
interest on the contracts to December, 
1837, and he signed a note for the amount 
with Baker and Lawrence, as surety, and 
delivered it to the complainants' agent. 

That Wood died, and the complainants 
prosecuted the note to judgment and exe- 
culion, but nothing was collected on it, 
though the answer charges it might have 
been collected if diligently prosecuted. 

That in January, 1840, complainants 
commenced an action of ejectment against 
the defendant to recover the possession of 
the premises. A valuable dwelling house 
having been in the mean time erected 
thereon, which action was noticed for 
trial in Sept. 1840. The answer further 
avers that the defendant offered to pay up, 
or fi^ive security for the whole amount due, 
including the interest due froin Theodore 
Wood, if the complainants would assign 
the judgment against Baker and Lawrence 
and stop the suit. 

The complainants declined to assign 
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the judgment, and insisted upon the pay- 
ment of all the interest in arrear, and the 
costs of both suits as the condition upon 
which the suit should stop, and they to 
fulfil the contract. 

That thereupon James G. Tracy, the 
agent of the complainants, made out a 
statement of the amount due on the seve- 
ral contracts, with interest computed an- 
nually, (according to the tenor of the ccm- 
tracts,) and also interest upon the amount 
of the note, which note was given for in- 
terest, and also the costs on the judgment, 
and interest on that item, and the costs c^ 
the ejectment suit. That this computa- 
tion, including the principal sums due, 
was the basis of the complainants demand, 
on settlement of which only they would 
stop the suits and convey the lots. 

That defendant fearing he would lose 
the land, consented thereto, paid theco- 
lumn of interest and costs ; took his deed, 
and gave his bond and mortgage for the 
original contract price of the land, paj'able 
in two instalments ; and thai mortgage is 
the one now in sut 

James G. Tracy testifies that the note 
of Baker and Lawrence was taken as col- 
lateral security for the payment of interest 
up to 1837. 

The question here arises whether the 
settlemement of that suit, and demanding 
the fulfilment of the contracts upon that 
computation of interest, and the convey- 
ance of the lots, was a usurious transac- 
tion ? I think not. 

The prosecution of an action of eject- 
ment cannot be deemed con^>ulsion against 
the defendant. It cannot be called duress. 

The provisions of the original contracts 
of sdle for the lots required the payment 
of interest annually, and on default of 
payment of any one instalment they were 
declared to be void, and the complainants 
might re-enter. 

Now, I do not think it necessary to in- 
quire whether tinu was made so material 
in these contracts, as that they becasoe 
absolutely cancelled by the non-payment 
of interest, and that the vendee could not 
enforce a specific performance upon a tend- 
er of the contract price. 

Although none of the principal had 
been paid, and but one year's interest, and 
on one contract no interest had been paid, 
yet I will assume that a court of equity 
vouU permit the defendant as assignee 



of the contracts to demand a performance 
of them by paying up the whole amoimt 
dua' 

The question is, did the mode of com- 
putation adopt a usurious principle ? 

A i^in common sense view of the ques- 
tion (uresenta it in this light only — it was 
the ordinajy case of contracts run out 
where ne instalments had been paid, and 
interest had been in arrear. 

Now the complainants say to the de- 
fendant in possession ^^ give us back our 
land that we may have that with its in- 
creased value, or pay us the contract {^ce 
with its just accumulation, according to 
your agreement" Only make us whcde, 
and we will convey the land. 

True, they did pattpone the payments 
two years longer, but there is nothing in 
the case to show any consideration for 
further delay in payments ; itrwas a gra- 
tuity, aiMi the defendant cannot surelj 
complain of that 

First: as to the judgment against Ba- 
ker and Lawrence, there b an entire fail- 
ure to show that the note of Baker and 
Lawrence was applied in payment of in- 
terest 

It was got up entirely between Theodore 
Wood and Coming, and that mode was 
adopted as one of the provisions of their 
bargain, so that the contracts might pass 
from Wood to Coming with an estimste 
of the interest paid down to the year 1837 
included. 

The complainants had never agreed to 
take that note fa payment, nor had they 
been consulted about it The effoit that 
they made to collect it was for the benefit 
of Coming entirely, and because they in- 
sisted upon the payment of the inteie^ in 
the contract which had never been sepa- 
rated from the principal, nor paid, to charge' 
them with a usurious exaction in this par- 
ticular is etttirely gratuitous. TheamoHnt 
of that note was adopted as so much prin- 
cipal, and a small amount of interest com- 
puted on the judgment, taking that as a 
liquidation of the interest from the date of 
the note, which contravenes no law regu- 
lating the interest of money. 

2nd. The computation of interest by 
making rests at the «nd of each year on 
the contract price, and according to the 
provision of the contracts, was not inequit- 
able at least 

And although in an aotion on the bend, 
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the jury would not be authorized to assess 
damages on that principle, still we look in 
vain to see at what point usury is incor- 
porated in the case. 

On the day when the interest was pay- 
able by the terms of the contract, the 
vendor had a right to insist on payment. 

In case of non-payment, an agreement to 
pay interest on the sums then falling due, 
would not be usurious if made at the time. 
If the case of Helhgy v. Hickock ( 1 Wen. 
521) is still law under the same state of 
facts, I cannot distinguish that case from 
the one under consideration in principle. 

In that case the interest was computed 
upon a bill of goods for a large amount 
from year to year, and added 4o the prin- 
cipal, and interest computed on the amount, 
the note in suit was given for such ag- 
gregate amount, and Justice Sutherland 
held it not usurious. 

In the case under consideration, the in- 
stalments were payable with annual inte- 
rest by the terms of the contract, and the 
computation made accordingly. In the 
former case there does not appear to have 
been an agreement to pay any interest on 
the goods at the time of the trade, and yet 
the creditor made out his account, and 
computed the interest by annual rests. 

In Connecticut v. Jackson, (1 Johnson 
Ch. Rep. 13,) the Master computed the 
interest on the bond by compounding once 
a year, no intermediate payments having 
been made. The Chancellor ordered the 
report to be sent back disallowipg the rule 
of computation. 

The Chancellor, however, in the exa- 
mination of the question, asserts the prin- 
ciple that though an original agreement to 
the effect, that if the interest was not paid 
at the time, it should be deemed principal 
and draw interest, would not be enforced, 
yet it was not an usurious agreement so as 
to avoid the security. 

And none of the cases cited by him, 
show that a computation made upon the 
basis of compound inteiest, amounts to 
usury, although they generally hold that 
such rul^ of computation will not be en- 
forced and applied by courts of justice. 

The distinction then seems to be this, 
that where the law computes interest, it 
will not compound it. But where the 
parties have adopted such a mode of com- 
putation, the law will not set aside a con- 
tract based on that calculation as usurious 
and void. 



Again, in Barrow v. Rhimlander, (1 
Johns. Ch. Rep. 5b9,) the Chancellor Si- 
reeled the Master to make rests from which 
to compound the interest as often as the 
parties in their mode of doing business, 
made settlements. 

Again, in Mowry v. Bishop, (5 Paige, 
98,) the present Chancellor sustained the 
doctrine that an agreement to pay interest 
upon arrears of interest already due is valid, 
and that although an agreement in future 
to pay interest upon interest must not be 
enforced, yet it does not render the instru- 
ment void. 

In that cnse the question is fully dis- 
cussed, and very nice distinctions appear 
to have been taken by the present and late 
learned Chancellors on this point. The 
result of which, as I understand it from 
an examination of the cases of Van Ben- 
cotten V. Lawrence, (6 Johns. Ch. Rep. 
313) and Morey v. Bishop above cited is 
as follows: — A note or bond payable at a 
future period, reserving interest at seven 
per cent, payable quarterly or semi-annu- 
ally is a valid contract — that a provision 
contained in the instrument, whereby the 
interest if not paid at the day, shall be- 
come principal, will not be enforced in its 
terms, but if the interest shall be paid ac- 
cording to that rule, it cannot be recovered 
back as usury. 

That an agreement, made after the in- 
terest has become due, to pay interest up- 
on it as principal in future, is a legal 
contract, and may be enforced. 

That according to Chancellor Kent, as 
the Reporter has it, an agreement made 
after the interest has fallen due to compute 
interest periodically upon past arrears of 
interest, and thus to compound it for the 
time past is an invalid agreement, so that 
it cannot be enforced by law. 

But that the present Chancellor takes a 
distinction, which he thinks was not ad- 
veited to in Van Benschotter v. Lawrence, 
between a past contract which did not 
provide for the payment of interest annual- 
ly, and one that provided for the punctual 
payment of interest at fixed periods, and 
he thinks Chancellor JTew/ would not have 
applied his principle to the latter case. 

And finally that the conclusion to 
which the present Chancellor arrives, in 
accordance with the principle adopted in 
Ketinan v. Dickins, (North Carolina Re- 
ports) is, that in a contract which provides 
15 
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for the punctual payment of interest upon 
future instalments of principal, if the in- 
terest is not 80 paid, a moral obligation 
rests upon the debtor to render an equiva- 
lent for the loss incurred by the non-pay- 
ment of the interest, and that a subsequent 
agreement in writing to pay interest \ on 
such arrears of interest, will be upheld in 
law. 

Consequently, in a contract for the sale 
of lands, which provides for the payment 
of the purchase money by instalments, 
with the interest to be paid annually, (es- 
pecially when the vendee is in possession 
reaping the annual rents and profits,) if 
the vendee agrees to compensate for past 
neglects, by allowing interest upon the 
arrears of interest, and gives his bond and 
mortgage for the same, I am of opinion, 
upon authority, that they are valid secu- 
rities. 

A caveat is interposed by the Chancel- 
lor that the interest must have been put 
into the new securities without taking 
any undue advantage of the debtor. 

What facts will constitute undue ad- 
vantage is not very clearly defined or very 
well settled. 

The facts in this case, I think give no 
color to an allegation of undue advantage. 

The complainants had waited from 
1836 to 1840, without the payment of an 
instalment or of any interest, except the 
interest on one contract for one year. In 
the mean time the contracts were assigned 
by the first takers to a second class of 
persons, and from them to the defendant. 
He made no advance towards any pay- 
ment, and the complainants having no re- 
medy for the collection of the money due 
on the contracts, were compelled to com- 
mence an ejectment suit, as their only 
mode of relief. 

The defendant then applies to them for 
the terms of a specific performance: they 
ask for a fulfilment of the original contract 
within the spirit of the legal provisions 
only. In this I see no "undue advantage." 

The reason is not very apparent for 
n)aking a difference between an agreement 
in terba presenti, to* call a §um now due 
as interest, principal^ and that it shall 
draw interest in future ; and an agreement 
to Compound arrears of interest. The one 
assigned 'Uhat it will stimulate the cre- 
ditor to exact prompt payment of his 
d«btorB|" is undoubtedly good as a ques- 



tion of economy and prudence in behalf 
of the debtor ; but I apprehend the other 
mode can hardly be called oppression if 
exacted. 

The case cited in support of the defence 
from 7 Paige^ 581, is not analagous to this. 

The pretences set up, why the mort- 
gage in the case of Williams v Hance, 
was not usurious, are well answered by 
the Chancellor. The money was payable 
in New York, where the creditor resided, 
and after the mortgage was given, it was 
still payable there in contemplation of 
law, and the expence of travelling to . 
Glens Falls, and delay in transmitting 
the raoneji, might well be held a pretence 
to cover a usurious premium for the for- 
bearance of the money. 

The case of Crippen v. Harmant is also 
relied upon to support the charge of usury 
in this mortgage. 

It does not furnish a parallel. The 
payments made and agreed to be made, 
were expressly in consideration of forbear- 
ance of the principal due, and which was 
an exaction in the most odious sense of the 
term, and a taking of a premium for the 
postponement of the payment. 

In the cape under consideration, the in- 
terest was cast upon arrears of interest 
within the spirit of the original contract, 
and upon a principle that the complainant 
supposed equitable. And no evidence is 
furnished from the manner of this transac- 
tion, that it was a device to cover a usu- 
rious rate of interest. 

Upon the whole, I am not persuaded 
that the statute has been contiayened, or 
that the rule of good faith and public po- 
licy has been invaded. If the judgment 
against Baker is worth any thing. Coming 
is equitably entitled to it, as between hitn 
and Wood. 

A decretal order for the computation of 
the amount due, and to become due in the 
usual form must be entered, and the lie- 
fendant is to pay costs. 

A Deed tnthout a Name. — Upon bear- 
ing the witches in Macbeth say ^^ We are 
doing a deed without a name," a lawyer in 
the pit exclaimed, *' not worth a cent." 

*' A moderate merit," says Lady Mary 
Wortley Montague, '^with a large share of 
impudence, is more probable to be ad- 
vanced than the greatest qualifications 
without it," 
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In !]&• <iiieen*« BcnclL 

Sefore the Right Honorable Lord Den- 
man, C. J. and Judges Pattbson, 
Williams, CoLEBiDG£ and Wioutman. 

ToRRENCE T. GiBBONs. — Michodmas 
Term, 1843. 

ACTION ON THE CASE — PLEADING. 

In m action on the case for the seductiVn of the 
plaintiff's daughter ; Hbld, that the plea of not 
cuiltyooly puts in issue the wrongful act, and 
does not put in issue the fact of Uie daughter 
being servant to the plaintiff The defendant 
may plead not f^ilty, and that the daughter was 
not the servant of the plaintiff. 

In an action on the case for seduction, 
the declaration alleged that the defendant 
debauched and carnally knew — — Tor- 
rence, the daughter of the plaintiff who, 
during all the time aforesaid, was and is 
the servant of the plaintiff. To this de- 
claimtion the defendant pleaded two pleas. 
1st. Not guilty; and 2ndly, That the 

said Torrence was not the servant of 

the plaintiff. To the second plea there 
was a special demurrer; alleging as 
grouiMls of demurrer that the fact of ser- 
vice was put in issue by not. guilty, and 
that the plea was bad as amounting to 
the geoetal issue. 

Atherton, in support of the demurrer re- 
lied on a nisi prius decision of Mr. Justice 
LiiiUdale^ in a case of HolUncay v. Ahel^ 
(7 Car. and Payne, 528). The new rules 
of pleading prescribe *' that in actions on 
the case, the plea of not guilty shall 
operate as a denial only of the breach 
of duty or wrongful act alleged to have 
been committed by the defendant, and 
not of the facts stated in the induce- 
ment; and no other defence than such 
denial shall be admissible under the 
plea ; and all other pleas in denial shall 
take issue on some particular matter of 
fact alleged in the declaration." Where 
damages may or may not result from a 
particular act, in such cases the plea of 
not guilty puts in issue the damage 
arising from such act The plaintiff in 
an action for the seduction of his daugh- 
ter, can only recover damages by reason 
of the loss of services performed by his 



daughter. In a legal point of view the 
act of seduction is perfectly innocent, and 
it only become^ actionable when the re- 
lationship of master and servant is esta- 
blished between the plaintiff and his 
daughter. The plea, therefore, of not 
guilty puts in issue the wrongful act done 
to the daughter, as the servant of the 
plaintiff, and must put in issue the fact of 
service. The ^lea, traversing the fact of 
service is consequently bad as amounting 
to the general issue. 

Byles^ Seijt., in support of the plea. — 
The rules of pleading state that not guilty 
shall operate as a denial only of breach of 
duty, or wrongful act alleged to have 
been committed by the defendant, and not 
of the facts staled in the inducement. The 
allegation of the daughter being the ser- 
vant of the plaintiff is properly matter of 
inducement, but it is placed improperly in 
the body of the declaration. The allega- 
tion is that the daughter is servant to the 
plaintiff, and that fact is not put in issue 
by the plea of not guilty. The plea of not 
guilty only puts in issue the wrongful act. 
The examples given in the new rules of 
pleading shew what was intended to be 
put in issue by the plea of not guilty. In 
an action on the case for a nuisance to the 
occupation of a house, by carrying on an 
offensive trade, the plea of not guilty will 
operate as a denial only that the defendant 
carried on the alleged trade in such a way 
asto be a nuisance to the occupation of the 
house, and will not operate as a denial 
of the plaintiff's occupation of the 
house. In an action on tne case for ob- 
structing a right of way, such plea will 
operate as a denial of the obstruction only, 
and not of the plaintiff's right of way ; 
and in an action for converting the plain- 
tiff's goods, the conversion only, and not 
of the plaintiff's title to the goods. In 
TavtTider v. UUh (7 Ring. N. C. 678,) 
an action was brought against the defend- 
ant for negligently driving his horse and 
cart against the plaintiffs house, and it 
was held, that under the plea of not guil- 
ty, the defendant could not shew that he 
was not the person driving, and that the 
cart did not belong to him. The case of 
Ftankhum v. The Earl of Falmouth^ (2 
A. and E. 452 ; 1 Harr. and Well. 1), was 
an action on the case for wrongfully and 
injuriously diverting a water course. It 
was held that on a plea of not guilty, the 
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only matter in issue was the fact of the 
diversion, and that the right to the use of 
the stream, as claimed,^was admitted. 
The only authority in support of the de- 
murrer, is a Nisi PriiM decision made very 
soon after the new rules of pleading came 
into operation. 

Atherton^ in reply. — Generally speak- 
ing, the wrongful act is only put in issue 
by the plea of not guilty, but there is a 
class of cases in which the plea puts in 
issue more than the act itself. [Coleridge^ 
J — How do you distinguish this case 
from the instance of slander given in the 
new rules, the plea of not guilty there puts 
in issue the speaking of the words malici- 
ously with reference to the plaintiff's of- 
fice, profession or trade, but will not ope- 
rate as a denial of the plaintiff holding the 
office, &c.] 

Per Curiam. — We are of opinion that 
the second plea, traversing the service, 
was properly pleaded, and that the plea of 
not guilty does not put in issue the fact of 
service. 

Judgment for the defendant. 



HISTORICJX OITTI.IlirBS OF THB liAl¥. 

PART IX, 

EDWARD IV. 

Littleton describes a tenancy at will to 
be " a letting to have and to hold at the 
will of the lessor," but it was understood 
to be also at the will of the lessee. A 
tenant at will was not bound to sustain 
and repair as a termor for years was ; but 
if he committed voluntary waste, the 
lessor might distrain, or have an action 
of debt for rent reserved on a lease at will. 

Conditional estates, such as they for- 
merly existed, had been chiefly converted 
into estates in tail by the statute de do- 
mis. That, however, of moriuum vadium^ 
or mortgage (dead pledge) still continued. 
The common way of making this security 
was for the borrower to enfeoff the lender 
in fee, upon condition that if the feoffeor 
paid to the feoffee at a certain day, such a 
sum the feoffeor might enter. Sometimes 
a gift in tail, or lease for life or years, was 
made in mortgage. In this case, if the 
feoffeor died before such day, his heirs or 
executors might tender the money and enter. 



If it were refused, the feoffor might enter 
and the feoffee would have no remedy. 
If, however, the payment were not fixed 
for a certain day, but generally, the heir 
of the feoffeor could not enter on these 
terms, a condition for the feoffee to pay, 
being the same as saying that he would 
pay during his life. Doubts having arisen 
as to the place where the money was to be 
tendered, whether it must be on the land, 
it was the practice in the mortgage deed 
to appoint a specific place. 

Parceners were when daughters, or 
other female heirs took an estate in fee or 
in tail by descent ; in. such case they were 
all reckoned but as one heir. A partition 
of such estate in coparenary might be 
ijade either by deed or parol, with Ibe 
general consent of all parties. There was 
also a compulsory method by writ de par- 
titione facitnda. 

U a man were seized in fee, and had 
two daughters, and on the marriage of the 
eldest gave lands in frank-marriage, aud 
afterwards died seized of lands of greater 
value than those so given, it was a rule 
that neither the husband nor the wife 
should have any property in such remnant 
of the estate, unless they would put their 
lands held in frank-marriage into what 
was called hotchpot with the remnant, and 
so make an equal division of the whole. 
If this were not done, the youngest would 
have the remnant. Except by the custom 
of gavel-kind, parceners were always fe- 
males. 

Joint-tenants differ from the former, in 
that they take by purchase, thai is by 
the act of the parties, pareners always 
taking by descent, and in that joint-ten- 
ants have benefit of survivorship, whereas 
upon the decease of one parcener leaving 
heirs, they would be entitled to her share. 
A joint-tenant could neither encumber his 
estate, or devise it. Both of these acts 
might be done, however, by a parcener. 
Joint-tenants were said to be seized per 
my et per tout. 

Tenants in common might devise their 
estate either by descent or purchase. They 
came to their land by several titles. Nei- 
ther tenants in this nor the former estate 
were com|>eilable by law to make parti- 
tion, although in both cases it might be 
effected by agreement. The jtenancy in 
boih cases would also apply to chattels 
real and personal, as well as to freeholds. 
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t;he plea of insanity in criminal 

CASES. 
ARTICLE IXI. 

It may perhaps be aaid that the Judges 
when speiakin; of '* right and wrong," 
mean legal, not moral right and wrong ; 
md lawyers ma^ assure us that when a 
man acts according to law he does right, 
wh^ contrary, he does wrong. It would 
1|e no dangerous task to join issue on this 
aaserticui, and by shewing that these words 
mse used' STnonimously with '< good and 
evil,'' which by no ingenuity can be made 
io bear this forced constraction, to shew 
also that they refer, and refer only, to the 
obedience and transgression of the laws of 
(iod ; but admitting that we are in error 
teapecting the strict technical meaning of 
these expressions, and that for once law- 
yurs '^ken their own lingo,' ^ we a» v«ry 
certain that neither juries nor the* public 
conceive this iaterpretation to be the cor- 
rect' one, but merely consider right and 
wrong wiib reCBreaceto virtue and wicked- 
tteas/ Then why adopt words which are 
caiculated to mislead ? If the power of 
knowing right from wrong is, in fact, the 
power of knowing what acts are accord- 
ing', 9toA what arecontrary, to the laws of 
ihe lead, why not use this latter phrase., 
which is at once understood by the mean- 
est capacity ? It can serve no purpose, 
tmt that of confusion and conseouent in- 
justice, to employ language whien admits 
^ftwointerprotatioos, and which will be 
construed sometimes in one way, some- 
times in another, according to the know- 
ledge, tastes, or fancies of the parties to 
'WViom it is addressed. 

Did the prisoner know that he was 
transgressing the law? This is intelli- 
gible, atid raises a distinct question ; but 
in order to ascertain whether it is advise- 
able, in cases of doubtful madness, to adopt 
'such a test of legal responsibility, let us 
fftaxnitie it^ j^ractical application. A man 



destroys his friendluader a maniacal im- 
pression that he is a dei;at>n, a brute beast, 
or an inanimate stocld Uq is clearly no 
object for punishment.** .-J^e does not 
know that he has transgiW^ed; the law. 
So also, if he be subject to a' delusion that 
a certain person is directly attei^pting his 
life, and if, io ideal self defeinQ4,.-$«- kills 
that man, he is still an irresponsibUa^^^i 
for though he has taken the life of a bU' 
man being beings he has committed no 
murder, but has acted in the belielf of 
facts, which, if true, would justify hia 
conduct. On the other hand, let us sup* 
-pose that his insanity consists in an idea 
that a multitude of persons have conspired 
to annoy or ruin him, and that in the ex« 
asperation consequent on this conviction 
he muniers one of his fancied persecutors^ 
Is this man responsible ? We contend 
that he is not. Had his ^imaginary 
grievances possessed an actual existence, 
could they have been pleaded in justifica? 
tion of his crime ? Agai9, t^e lunatic in^ 
sanely imagines that his brother is pos- 
sessed of enormous wealth, and that in the 
event of his death the inheritance will der 
volve on himself. Roused by the fueling 
of avarice, which his distempered mind 
embodies in the shape of a demon suggest- 
ing murder aad riches, h^ shoots his bro* 
ther, and when put upon his trial pleads 
insanity. Shall the proved existence of 
this insane belief, screen him from the 
penal consequences of his crme ? Mos^ 
assuredly not, unless it can further be 
shown, by indisputable evidence that in 
committing the act <^ fratricide, fae knev 
not that he was transgressing the law. 

The belief that a disgraceful death will 

immediately follow the perpetration of an 

act must, so long as death is a^ object of 

terror, and men are influenced by that 

passion, have a natural tendency in checl^- 

iag itscommisfsion. The act, indeed, will 

not in all cases be prevented ; since th0 

I feeling of dread will sometimes yield to 

; the love of gain, the thirst for revenge, the 

1 violence of passion, or the morbid sense of 

16 
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duty, still, the fear of panishment' Vjl^ 
in the great uwjority of uwtano^s (iKc4uee 
a ealutaiy effect; aod that effe^ ViU be 
increased or dimimghed,i]3» w6^^ 
the belief that pnnisbmeiit.Wm. ensue is 
stxengthenednito confidep^e,'pr weakened 
into doubt Now the oij^liiiinea means 
of rendering belief ceroup,'- is to render the 
aet believed certain aW* We feel sure 
that Um sun will nie to-monow,. because 
it has risen $<Hajr*y'and rose jesterdaj, 
and dttong ate^'^ikij of ens lives. We 
beQere thai'tA^ defiberate mmderer will 
be eSLeci^, because such for a long peri- 
od of limb,* has been the uniform course of 
law:/ HGT* then all men who knowingly 
tiaflj^jessed the law were punished as 
xnallofeicton. ereai tbM«& they acted in 
the insane belief that tnej were obeying 
the mandates of the deity, the unhappy 
Tictim of such a delusion would assuredly 
be less likely to commit a crime, than if 
persons subject lo the same grievous die- 
ease were considered and treated by the 
law as irresponsible agents. The dread 
of present punishment might counterba- 
lance the hope of future reward. The in- 
sane feeling of duty might yield to the 
same- feeling ef eewaidice. 

We admit that in arrivmg at this con- 
elusion, we assume the existence of two 
fticts ; first, that men partially deranged 
are liabLs to be influenced by fear ; and 
secondly, that such persons are so far ca- 
pable of reasoning by analogy, as (• ap- 
ply to themselves exampres derived from 
the eoBiihict and fate of others who have 
unfortunately been subject to similar de- 
lusicms. On the first point the correct- 
ness of our assumption admits of no do«be, 
and indeed the discipline which prevails in 
every kNMLtic asylum, is mainly founded 
on its recognized truth. The vnivenal 
object of the different governors in Uiese 
asylums is to inspire the unhappy inmates 
with a wholesome dread of their authority, 
and alihoughr of late years il be« beesi mer- 
cifblfy attempted and fieqnently with 
signal success, to influence the conduct of 
the insane by appealing to their kmdlier 
feelings and sympathies, vet the power of 
leaf in checking the ebollttions ef mad- 
ness has never yet been disregarded, much 
liss denwd. But the question still remains, 
how far is a mad man capable of profiting 
by example ? Or in other words, can he 
compfehend in the death of a malefactor, 



that the punishment is the the resoU of 
the crime, and that if he himself offends 
in a similar mannei he will incur a simi- 
lar penalty? We have no means of giv- 
ing a positive answer to fhis question, 
ai^ pediapS) from its very nature, it ad- 
mits of none. The forms of madness are 
so varied, and ita degrees se different is 
intensity, that no rule of universal applica* 
tion can be laid down, but we believe it 
will be geneially, if iiot always found that 
aM persons whether partmAf insane of 
not, who are capable of knowing when 
they transgress the law, are also capable 
of being restrained by the example of pu^ 
nishment. In support of this position we- 
woold refer to ft fact mentioned by Dr. 
Mayo, as cemi^ from good authority.* 
When Martin had set fire to York minster,, 
in England, some lunatics, at a neigh^ 
bouring establishment, were overheard 
discussing the probable result of his triak 
Some asserted that he would be hanged ; 
but one triumphantly replied, ^ Oh, no- 
he is one of us." This anecdote is also 
quoted by Mr. Winslow, who furnishes, in 
addition to it, the following case.ft ^ An 
intriguing, unruly,, vicious madman was 
detected with a piece ef iron, which he 
had contrived to shape like a dagger ; 
into this iron he firmly fixed a handle. 
The weapon was taken from him. He 
immediately became excessively abusive^ 
and he was placed under restraint. Aher 
this he was more violent, and uttered the 
most revolting imprecations. In a fit of 
fury, he exclaimed to the keeper,. "I'll 
murder you yet ; I am a madman, and 
they cannot hang me for it.* These 
easee do not diseetly establish the truth of 
our position, but they go some way to- 
wards it. In the one, we see lunatics 
Ascussiag the defence of msanity, in re- 
liation to a crime committed by a stsanger,, 
and in the other, a madman is actually 
relying on that plea as a_ recognized pro- 
tection to his future acts. 



Pbactxcal KnowLxnoE. — ^The lawyer 
in Hogarth, insists that an elector who 
had Dost hiis am,, cannot be sworn, as he 
cannot take the book vk his hand» 



• Esny oD the relation ef Theory of Morale ta 
hiMnity ; by T. Mtyo.M. D. 1684. (v.ldy 
t Wlnelow^ Flee of hmnity, p. la 
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PRACTICAL. POINTS. 

«IGKATUfttt8 TO DEEDS. 

It geems to be do«btAil in Westminster 
Hall, whether in tke case of deeds sealefl 
«fid delivMed, the signature x>f either patty 
w neQessaiy, regard being had te «tbe 
statute of frauds. A recent case in 
the Court of Queen's Benchj{Goochv. 
4j^odman^ 2 Gale and D. -159;) 4n 
^hich the point was raised npon the 
pleadings, and in argument, although «ot 
expressly decided^ has tended no confirm 
the opinion that deeds, as distinguished 
(ron meie agreements, are not within the 
statute. As a matter of prudence and {»e- 
caution, deeds have always been signed, 
4Mid will continue to be so, butthe weight 
of authorities iseemst^leatly to shew that 
« deed unsigned would be perfectly valid, 
notwithstanding the lamguage of the sta- 
tute of frauds, of which Lord Nottingham 
is said to have declared that '' every line 
was wortliy a sttbsiAy.'* The «wds of 
the section are, << Tkm, all leases, esttaes, 
interest of freehold, or terms of yeais, or 
«Ry unoevtain interest, of, in, or out of any 
hereditaments, made or cf^tued by livery 
mnd seizin only^ er Ify parol^ and not put 
in wnting, biA- signed by the parties so 
making or creating the same, or their 
agents lawfully authorized, shall have the 
^eroe and eflfect of •leases at will only, and 
tshall not either in law or equity be deemed 
or 'taken to have any other or greater 
ibrce or efiect, any consideratioe /or mak- 
ing any such parol, leases or estates, «or 
•SMy former law or usage to the contrary 
Tiotwithstanding." 

In the recent case befote the Cteuvt of 
4dlueen's Bench, lnord Denman, referring 
Co a former case, observes, *< It does not 
seem to kanre occurred to the court or 
<omis(3 that the words ^signed bytbe 
parties," dtc. might* apply only to instro- 
' ments under seal. ''Tke argmnenit is, 
that as the previous words are '' made or 
created ky livery and seizin only, or by pa* 
rol," the distinction apparently intended 
to be established by the statute was, be* 
tween estates or intevesls created by a 
formU intirumtntj and those created by 
meve matter infais^ which must be estab- 
iiflthed bythe faWble recollection «f wit. 
xtesses. And Mr. Justice PaiUson sug- 
gests that '^ the words of < the statute" au« 
k u)rized by writing ''can hardly apply ton 



deed," The act itself being declared to be 
for the " prevention of frauds and peij^nes," 
must of course be liberally canstmed. (See 
Dwarris on Statutes^ vol 2, p. 361 ; and 
Roberts onlliedtaaute of Frauds.) 

Much has been written and spoKen up- 
on the question of what is to be deemed a 
suiicieDt signing^ <kut this is not to the 
pomt, which is, whellher a de^ being 
sealed and delivered, would be invalid 
from the want of a signature. The lan- 
guage of Sir William BlaGkstone,(voL 2,) 
is cautious, " It seems tobe myw as neces* 
saiy as sealing, though it has been some- 
times held that the one includes the other." 
Mr. Stewart, in his edition of the commen- 
taries, adds, " and ibemore modem opinion, 
fMtliaps, is, that the statute of frauds is 
applicable only to mere agreemetUi^ and 
•that signing is nottssseatial tolSie^alidity 
of a deed." Such seems to be the opinion 
df Mr. Preston, (Shop. Touch. 56 n. 24,) 
iof Professor Wooddesgn, said of Mr. 
fflfayes. ^ As to the clause," sayr Pro- 
fessor Wooddeson, " which speaks of 
signing, it has been held, that subscribing 
a deed, as a witness, and noi as a pariy^ 
provided the ncometfts ase known «s .suffi- 
cient." (3 Wood. Lee. 427.) Mr. Hayes, 
in his work on conveyancing, remarks, 
" signing is not essentied to a deed, ^oept 
so far as the statute of firauds nequives 
deeds relating to lands to be -dgned. (But 
see Shep. Touch, by Preston, 56, m 24.) 
The only tloubt thrown upon these iiUa^ 
4s by Sir Edward Sugden, in liis wsrk on 
powers, 216, and> by Bifr. Jarman, (Jar. 
and Byth. Conveyancing, by Sweet, vol 
3, p. 270,,) who says, " Mr. Preston's re- 
mark that the statute does skA fesX/mi Aa 
deeds, is too generaL" Tbelattergemle- 
man, however, whentreating of bonds, ad* 
«nits that a "bond with a penalty .is good, 
without signatureyif-sealedanddekveied.^* 

The subject is one, perhaps^ of more in- 
terest than importance, inasmuch as usage 
and prudence, apart frdm statutory enact* 
ment, have invasiatiy suggested the |ira- 
priety of signature in addition to sealing 
and delivery- fnthecaseof aGOiqporalion. 
it is well knownthat the deed is pevfectei 
by the seal. A ease, however, may occur, 
where, from neglect or accident, all the 
ceremonies connected witk a deed bav^s 
been observed, except that of si^pntoie by 
the party, and .the4|nestkm may receive a 
judicial detennination. 
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SUPREME COURT. 

Supreme e^fwri, of tike State eClTew Tork. 

Before the Hon. SXMitBL Nelson, C. i,j 
and Judges Bronbon and CoYTEif. 



loHN t*ACBY V. ThF Mayor awd Com- 
mon Council of the City of 
Brooklyn. 



doNsfnucTloN of statuts. 

By fbe40th Mction of the Sutute iocorponting 
thecity of Brooklyn, it is provided that " the 
Commoo Council shall have power to cause all 
streets and parts of streets, &c. to be graded, and 
to cause cross waflcs to be made, and drains and 
lewers to be constructed." In the course of 
gradtiif; jsertain streets, the requisite drains and 
sewers for eflrryinf^ off the accunnilation of rain 
water were omitted^ in consequence of which 
the piaintiilrsustained an injury. In a suit fo^ 
tottip^nsaticm th^ Jud^ Gharjred the iury> in 
accordance with the rtite laid down in Vork v. 
iPWM^8Hitlj612), that thourh the words of 
the statute are literally permissive, yet being of 
public concei-n, the statiite musit, in legal con«- 
Btruction, be considered peremptory. ITeld^ 
tiMt such charge was correct 

Casb, tried before Kent, C. Judge, at 
the King's circuit, in April, -1343, where 
the plaintiff recovered a verdict for $956 
damages. Exceptions were taken by the 
defendants to the chaige of the Circuit 
Judge, and thej now moved for a new 
trial. The facts are sufficiently stated in 
the following opinions. 

G. Woody forlhe defendants. 

J^. B. Duryta^ for the plaintiff 

Cowbn, J.-^Th« fortieth section Of the 
statute incorporating the defendants pro- 
vides that « the Common Council shall 
have power to cause all streets and parts 
ofstreets, &c tobe graded^ &c., and to 
•cause cross walks to be made, and drains 
and sewers to be constructed." In the 
course of grading Smith and Deail streets, 
iw«sua«t to ordinances of the Common 
Council,thB requisite drains and sewers for 
carrying off the accumulation of rain 
water were omitted, in consequence of 
which the injury complained of by the 
plaintiff was sustained. 



Considerable was said on the argu^ 
ment, of the plaintiff's oUrti neglect, in 
not securing his buildiiigs. p,It ^^pp^ared 
at the trial, that be noised .tWr fouf^ 
tion as the corporation^ ,^d durec^« :icUh 
a view to the grade^ • and 09.. attenppt 
was there made to s&ew thi^ (be ^prk 
was deficient. Of course the point oan* 
not be* listened to noiri . ,^ .> 

Words nearly the > same. «wit)i^,,|Qpe€ 
quoted from the charter of the fdefend- 
ants were thought by us in the Ma^for^ 
^Cy of New York v. Furze, (3 Hill, fiCj,) 
to be mandatcMry, demanding the con- 
struction of sewers >by the eorpotraUoni in 
all cases were they were necessary. The 
reasoning of the Chief Justice, in t^at 
case applies to the present, altboMgh ^he 
phrase is literally permissive, yet the 
matter being of public concern, thq, sta- 
tute is considered m legal con^truclion 
peremptory. It is scarcelty lieiiied jtpat 
a sewer or drain was necessaxy in Qean 
street. It was admitted at. the trial t))ai 
drains migh4 have been, so constru^:^ 
as to have prevented the injuiy w^ich 
was done to the basements of the plain- 
tiff's hous^. . ., . ' -k 

The charge of the learned Judge ivras 
in accordance with the views takeui in 
the case cited ; and we aie of opinion 
that a new trial must be denied 

Nelson, C. J.—- if tt.had appeared 
from the evidence in the qase). that. 'the 
damage which occurred to thedeAeind- 
anu housesj might have been prevented 
by the filling Up of his lot in the blpck 
to the level of the grading of the streets, 
and this ground of defence . had h^en 
put forth at the circuity I ehould huvs 
been inclined to grant a new trial f as 
in that caeej the injury wsuld b|ive 
been imputable to his owifr. negligence, 
he not having placed his. lot in the son* 
dition which he was bound <to do, 'and 
might have been compelled to do by- the 
simple order of the corporation. Any delay 
in filling up the lot before the order 
should be at his own risk,. s» far^ as 
respects injurious consequences, to > the 
property by reason theredf, the sasM as 
if they had happened from neglect to 
comply with the order after it was given. 

Ifiw trial demii' 
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SUPERIOR COURT. 

l^fore the Hon. SaiIu^l Jones, C. J. and 
Judges Oakley and Vanderpo&l. 

Stephen Hill9, Jun. v. Tkootestb 
Varet. AdmiiUstrdht of F. V&tti^ 
46seasea, — 5th February^ 1844. 

evidence — ESTOPPBXi. 

Where a party who is in treaty for the purchase of 
a hond aod mortgage, goes to the mortgazor and 
obligor, and inform^ hilu tbut he thinks of ouying 
them, and asks him whether they are all ri^^bt) 
and the mortgagor replies that they are all ri^^ht 
«ad safe» and the party purchases the securities 
on the strength of such representations ; the 
obligor, in an action on the bond brought for the 
^nefiC of such assignee is estopped from setting 
Upt by way of defence, that they were obtained 
fimm him by iraud. 

In such a case, it is wholly immaterial whether the 
obligor, at the time of such representation, was 
«rwas not ignorant of such fraud. He is equally 
estopped. 

'V1i»aMigBae how«Ter« is only endtled to re<U>rer 
the amount he actually paid for the bond and 
ihortgage, with interest m>in the time the assign- 
ment was made. As hettreen tin ohligor and 
assignee* it is a question of superior equities^ 
••d All .4he assignee can y roforly ask is, to be in- 
demnified for what he hu actually paid. 

This waJs an action of debt brought on 
a bond, given by Lewis F. Varet to Sie- 

Shen Hills, Jun., Conditioned to pay 
il 1,925, and bearing date thB28th day of 
October, 1 837. The sUit >n^as brought for 
the benefit of Seth Grosvenor, who is as- 
signee of the bond and the mortgage, 
given to secure the same. 

The cause was tried before Judge 

, TallnMdg^ in December Term 1842, 
when a verdict was rendered for the plain- 
ti^ subject to the opinion of the court. 

s It appeared that the bond and mortgage 
Were, on the 7th day of November, 1836, 
assigaed by I^Us to Reuben Rowley, and 
on toe 22nd February, 1837, assig^ned by 
Rowley to Grosvenor, the real plaintiff in 
this suit. They were given to secure part 
of the purchase money of the lands in the 
mortgage described, being certain lands 
in the county of Huron and Slate of Ohio. 
After tlie bond and mortgage, and the 
two assignments were introduced, the 
plaintiff called as a witness Reuben Row- 

«, ley, ^ who being released, testified, that 
shortly after the execution of the bond and 



mortgage, they were presented to him, to 
make a loan upon. That two bonds and 
mortgages on the same lands, each for the 
satne amount were offered to him, Rowley 
took the bond and mortgage to Yaret, the 
6\Aigar, to ascertain as to the title, and 
whether dll itM righi. He showed tb«m 
to Varet, and told him they Were ofifered to 
him, and asked him whether he had era- 
mined the title y andtdketherii was all cam- 
plele And right. He said, the principal 
tletk iirho had done the business chiefly, 
was not in, and that if he would call the 
next day, he would let him know about it. 
The day following he called, and saw 
VixT^t, md the person whom be spoke to 
as his clerk. Varet then said to Rowley 
that the business was completed, and ii 
was all right. He said the title was good 
as reported to him. Rowley inquired if 
the property was a good property, and 
Varet said it Was ; that he had paid over 
$40,000 for it, half cash, or its equivalent, 
the other half these bonds and mortgages. 
Witness told him, he was about negoti- 
ating for the bond and mcMrtgage, that the 
party (obligor) wanted the money, tnd 
that he had not time to examine the title 
and situation of the property. Varet said 
he centered il a valuable purchase for 
him ; that on learning from him that the 
boiHd and mortgage- were all right, and 
that' the title Was good, he took them; 
that he then advanced on them, first in 
the neighbourhood of $4,000, and after- 
wards further sums, till it amounted' to 
$7,500 , th^t he advanced more before he 
called on Varet, and did not take the as- 
signment, till after the conversation with 
him ; that on the 14th Nov. 1836, he 
gave Varet notice of the assignment. The 
day softer notice of the assignment, and 
before Grosvenor brought the bond and 
Yoortgage Varet said, ikt mortgage was 
all right and safe; that in Febitiary, 




moitgiige 

with Grosvenor, and desired him td re- 
ceive the money he had advanced, and 
assign it to Grosvenor. Grosv«nor called 
on him, and enquired about the bond and 
mortgage, and witness stated to him what 
had taken p!ace between him and Viiret, 
substantially as above stated. Gro8t"enor 
said he had called on Varet, and that 
Varet had stated to him what be had to 
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bim, Rowley. He gave witness a cerufied 
tsheck for 97,500, dated 2drd Feb. 1837. 
Grosvenor paid Mthing, till after witness 
had told him his conversation with 
Varet. 

Roderick Sedgwick, a witness for the 
plaintiff testified that he, in behalf of 
HillS) negotiated the sale of the bond and 
mortgage in qoestion, to Ghrosvenor, for 
$8,000, tSjOOb in an acceptance, and 
#3,000 in cash. The bond and mortgage 
were found in Rowley's hands, and the 
money was paid to him. The plaintiff 
here r«sted. 

The defendant then ofieied to prove, that 
the bonds and mortgages were procured 
bjr fraud from Varet ; that they, together 
with over 923,000 in cash, or good notes, 
amounting in all to over $49,000 were 
paid by Varet to Hill on the purchase of 
318 acres of laiid,described in said mort- 
gages , ihat the contract of purchase was 
reduced to writing, in which, said lands 
were repfesented to be situate in the south- 
ern liberties of Sandusky city, not over one 
mile and a half from said cit^, and referred 
to as more particularly descnbed on a map 
made by Thomas Lay, of sa'id lands in 
August, 1896, when, in truth, there was 
no such place in existance as t^ southern 
Hbeities of Sandusky city, and the lands 
were from four to five miles from said 
city, and were ef no value, except for agri- 
cultural purposes ; that no such person as 
Thomas Lay had ever made said map, but 
the same had been made by persons act- 
ing in concert with HQls, for the purpose 
of making a fraudulent sale thereof. In 
short, the faots oS&nA to be proved by 
defendant would have been an unquestion- 
able defence, if no assignment had ever 
been made, and the suit had been brought 
for the benefit of the obligee. The de- 
fendant, in connection with the above, 
offered to shew, that ali the above facts 
were wholly unknown to said Varet, 
when he made said bargain, and gave 
said bond, and that when the alleged con- 
versations took place between him and 
Rowley, Varet was still ignorant thereof, 
and of the frauds practised upon 
him. 

The Judge excluded this evidence, up- 
on the ground, that the defendant by the 
declarations made by Varet to Rowley 
with a knowledge that Rowley was nego- 
tiating for said bond and mortgage was 



estopped from setting up the above defenoe 
The defendant having exoepted to the 
ruling of ibe learned Judge. 

A mcmon was now made for a new 
trial. 

Goddard and Staples for the defendant. 

L It is admitted that the defendant can 
set up the same defence after the hoad is 
assigned as before, unless .he has done 
some act to xmx himself off from that de- 
fence. 

II. The case shews that the defendaoit 
has done nothing which •estops him from 
showing that the bond is without consi- 
deration, and was procured by fraud. 

1. At the time the inquiries w^K made 
by Rowley o€ the defendant, he was 
wholly ignorant of the grounds of defence 
against Uie Bond. 

2. This is a sufficient protection lo the 
defendant, unless he has requested the 
assignee to purchase the bond ; or pro- 
mise to nay it io him in considemtion of 
the purchase without fraad or imposition 
by the assignee. 

3. The answTsrs hy Varet to Rowley's 
inquiries, were made in good faith and 
according to the facts, as Varet understood 
them ; and without any intention of im- 
pairing his rights or giving othero new 
claims upon him. 

The Hon. D. B. Tallmadgt and J. W. 
Gerard^ for the plaintifT. 

I. Grosvenor knowing nothing as to the 
lands^ but jrelying on 4he ferscfuU securitf 
of VaiPet OH the bond, inquired of Varet 
personally, and also of Rowley before be 
bought, as to the safety of the purehastj 
audi Xho validitff of the hondy and did not 
pay anything till after Rowlejr had stated 
to him the substance of bis different con- 
versations with Varet, and had shewn 
him the notice which had bt^ givn at the 
bottom of the memorandum of Rowley, 
which stated the declaration of Varet ^^ thaH 
it was right asid safe." 

II. Rowley purchased upon the repre- 
sentations of Varet as to the validity nf 
the bond and mortgage, knowing nothing 
of the land, and relied ahogether on the 
personal obligations of Vaxet 

II L Both Rowley and Grosvenor were 
thrown off their guard from making fur- 
ther inquiries by the representations of 
Varet, as to the validity of his own bond, 
and the goodness of the mortgage. 

IV. The representations of varet made 
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to Rowley enured to the benefit of Groe- 
Tenor who purchased upon their faith 
alone. (19 Wvnd. 557 ; 9 Asnvand Crts. 
686; 3H»B, 226.> 

y . Varet's representatives art estopped 
from setting up fraud so as to aroid hn 
bond after the representations made bj 
Xartt himtdf as to its validity^ on iffk 
strength of which Grosrenor madt the re- 
presentation. {Watson^ ex,Wy v. Mc. Laren^ 
19 Wend. 557 ; Ibster r. Newland, 21 
Wend. 94; Petrie v. Fecter, 21 Wend. 
172 ; 9 Wend. 147 ; 1 Bam. and Aid. 
142 ; 19 Seij. and Rawle, 304 ; 2 Yeates, 
Ml ; Cainesv. Field,) , 

Tandskpoel, J. — The defendant takes 
the ground, that this species of estoppel, 
• en the ground of which the evidence of- 
fered was rented, applies only to casiesy 
where there has been a promise to patf, or 
a request iapurthast, or an actual fraudu- 
lent representationy and that ignorance ob 
the part of Varet when he saw Rowley^ of 
the circumstances which, as between the 
parties to the bond would have invalidated 
it, precludes the application of this princi- 
ple of estoppel in pais. 

This is not my view of the fair impost 
of the adjudged cases. The rule as laid- 
down by Bay ley ^ J. in Heartn v. iCogers, 
(9 Bam. and Ores. 452) strikes me as 
sound. " There is," he remarks, " no 
doubt, but that the express admission of 
8 party to a suit, or admissions implied 
from his conduct are evidence, and strong 
evidence against him ; but he is at liberty 
to prove that such adnussions weremie- 
taken or untrue, and is not estopped or 
concluded by them, uiUess another persan 
has been induced by them to alter his posi- 
tion^ In such a case, the party is es- 
topped from disputing their truth with 
respect to that person, and those claiming 
under him." 

Judge Story^ in his work on Equity 
Jurisprudence (v. 1, ^ 386) says, '^ theve 
are cases, where even ignorance of title 
will not excuse a party ^ for if he actually 
misleads the purchaser by his own repre- 
sentations, although innocently, the max- 
im is justly applied to him, that where 
one of two innocent persons must suffer, 
he shall suffer, who, by his own acts, 
occasioned the confidence and loss. 

All the cases, in which the doctrine is 
applied, seem to treat it as a question of 



superior eq^uities,. a question of ethics. 
Let equity respond to the question, upon 
whom here, ought the loss to fall f upon 
the party whose representation, ehanged 
the position of the asngnee, and induced 
hkn to part with his money, or upon him 
who acted upon the faith of those repre- 
sentations. If Yaret were, in truth igno- 
rant of the circumstances which rendered 
the sale to him a fraudelent one, it wa» 
easy to avoidthe consequences with which 
he is now sought to be charged. If he 
had told Rowley, that he had never seen 
the land, ^ that he had bought it on the 
faith of representations made to him by the 
obltger, and he had not yet had sufficient 
time or opportunity to ascertain whether 
those representations were true ; or if he 
had given any intimation, indicating his 
ignorance of facts that would afiect the 
validity of the bond and mortgage, he, 
Varet, or his lepresentatives would not 
now be estopped from proving those facts, 
and the obligor's ignorance of them at the 
time of the conversation with Rowley. 
Ordinary jvudence,if not positive duty, 
required him to say that he had never seen 
the property, for part payment of which, 
the bond and mortgage were given ; that 
Hills had made certain representations to 
him as to its location, and its proximity to 
the city of Sandusky, and that if these 
things turned out to be true, all would 
be right. Even such an answer would 
have authorized the admission of the evi- 
dence refused in this case. But instead 
of any such response to RowIey^s enquiry, 
affcer thinking of the matter a day, and 
consulting his principal deck, he said the 
business was completed, and it was all 
right, and that heconndertd it a valuabk 
purchase for him. All this, after Rowley 
told him that he was about negotiating 
for the bond and mortgage, that the party 
wanted the money, and he, Rowley, had 
not time to examine the title and sititation 
of the properly. 

In WatsoHMj eatJrs v. Mc. Lartn^ (19 
Wend. 557,) it was held that declaring a 
note to be good to one about to purchase it, 
or standing by in silence, when it was 
transferred for consideration, was an es- 
toppel tn pats, against a debtor. There, it 
appeared in evidence, that before making 
the advance, the person through whom 
the plaintiff derived title to the note, called 
upon the defendant, showed him the note, 
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and told him be was about to advance 
money uopon it, and asked him if it was 
right, and received for answer, " ii toot 
^oodL'' In that case there was no request 
t» purchase, or fraudulent representation, 
or promise to pajr the note, and the case 
under conskieration strikes me as calling 
full as emphatically for the application of 
the rule contended for by the plaintiff, as 
did that case. 

Ceweiiy J., in delivering the opinion of 
tht court says, " sueh a declaration, nay, 
even standing by in silence, and seeing a 
^hoie in action assigned for consideration 
is an estoppel tit paii against a debtor. 
Citing Ludwick v. CroH, (2 Yeates, 464) 
Cornea v. FUld, (id. 551); Weaver v. 
Mc. C&reU, (14 Serg. and RauU. 304); 
Me. Mniien v. Weiman, ( 16 id. 18). Even 
a defence thai a bond was given for a 
gambling debt was, in one ease, held to be 
eui off by ihe obligor's admission of its va»> 
lidtty to a proposed assignee. {Dawemi v. 
FramkUn, 1 Bam. and Ad 142). The 
case from 19 Wendell, not only maintains 
the main proposition contended for by the 
plaintiff, but supports the principle, that 
the representations of Yaret to Rowley, 
enured to the benefit of Grosvenor, who 
also purchased upon the faith of them. 

The case of Faster v. Newland, (21 
Wdnd. 94) seems to be relied upon by both 
parties in this ease. That was an action 
of debt on bond. On the trial, a witness 
testified, that be took an assignment of 
the bond declared upon, chat previous io 
taking such assignment, he called upon 
'the defendant, and informed him that the 
obligee was indebted to him (the witness) 
in the sum of $150, and proposed to as- 
sign the bond in question to him, and 
asked the defendant whether that sum 
was due upon the bond ? The defendant 
answered that the sum of 9150 was due 
thereon, over and above the mortgage then 
in controversy. Tha Judge, who delivered 
the opinion of the court, there says, ^' This 
clearly imported that the notes were set- 
tled and paid ; and after what the de- 
fendant said to Ellsworth, the assignee, 
who acted tipon tha nepreseniation, he is 
estopped to deny that so much is due, ab- 
solutely and presently. Ellsworth be- 
came an assignee on the faith of what 
the defendant said ; and there are nume- 
rous oases, that after thus taking an as- 
signment upon the faith of whatdSe debt- 



or says, as to^ the validity or balance, or ^ 
other circumstance of the claim, he is es- 
topped to impeach it by set off, payment, 
or even by showing that it arose on an 
illegal consideration." (Citing the ca^es 
before cited.) 

Judge Cawen to be sure says, ^ them 
was no mistake or fraud." This was a 
diciun not called for by the case, and if it 
implies that if there bad been a mistake or 
fraud, the party would not have beenes^ 
topped, it is in conflict with the rule as 
laid down by an elementary writer of high 
authority, (Judge Story,) and express ad- 
judications, which will hereafter be ad- 
verted to. ' 

Parte V. Feeter (21 Wend. 172) was a 
case which conflicts with the above iio^ 
turn of Justice Cowen. There the maker of . 
the note, upon its being presented to hiiq 
by a person about to take a transfer of it, 
acknowledged himself to be bolden for its, 
payment. He subsequently, made a pay- 
ment upon it to the purchaser of the note, 
and brought a suit to recover back the 
money thus paid, on the ground that he 
had merely signed the note as snntp; that 
it was paid by the principal ; that it was 
over due at the time of the transfer, and 
that he made the acknowledgment of his 
liabiltty in ignorance of the payment by 
the principal. NeUan^ Ch. J. says, 
" Feeter advanced to Dygert, «pon the 
strength of the note, 9218 in cash, and ii) 
the absence of bad faith, his equity to this 
amount is as strong^ and even stronger 
than the plaintiff's, who was acting undef 
a mistake, because the defendant trusted 
to his representations, that the note was f. 
valid security. When the plaintiff argued 
that he was deceived by Dygert, the de- 
I fendant may reply that he would also hav^ 
' been deceived, had he not taken the pre- 
' caution to obtain his ajsseiit to the pur- 
' chase." 

True it is, (that the party, who made the 
' representation, in ignorance of the facts, 
' was the plaintiff who brought his action 
I to recover back the money, instead of 
one interposing his defence to the claim 
' before it was paid. But, 1 cannot per- 
' ceivfi, so far as the effect of igtwrance of 
I the time of the repreeentatuna is concerned, 
' that this difference in the position of the 
' parties creates any difference in principlje. 
: Thfi whole mat^ depends upon thecoo^* 
' parative fq«it*es betweea ihe partiet- 
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But this very point was elaborately 
discussed, and well considered in the case 
of Harner v. Johnston^ (5 Howard's Rep. 
698.) The argument of the counsel for 
the appellant there, who took the position 
assumed by the defendant here, indicates 
great research and extraordinary ability. 
Every case in England and in the United 
States, that has the least bearing upon 
the question, was cited and commented 
on ; and after full argument, the high 
court of appeals of Mississppi, (as late as 
1841) held, that where a party about to 
purchase a promissory note went to the 
maker to ascertain if he would be safe 
in so doing, and was answered that the 
note was good, that there was no diffi- 
culty about it, and that it would be paid 
at maturity, the maker could not set up 
a failure of consideration as against a 
holder receiving the note upon such pro- 
mise, although the maker was ignomnt of 
such failure of consideration at the time 
of the conversation he had with the 
purchaser. 

Shorkeyy Ch. J., in delivering the opinion 
of the court, observes that, " in morals, 
there can be no hardship in compelling 
him to bear the loss, who has been the 
cause of it. The representations made to 
Pierce at the time he was about to pur- 
chase the notes amount to a waiver of 
any opinion which the maker might 
have. The case was, evidently, consi- 
dered with great care, and if it be au- 
thority, the point may be considered as 
settled, that where a party about to ne- 
gotiate for the purchase of a bond or 
note goes to the obligor or maker, for 
information and states to him that he 
thinks of purchasing, and asks whether 
it is all right, and the obligor or maker 
gives an affirmative response, stating 
that he considers the purchase in part 
consideration for which the instrument 
in question is given, " a valuable pur- 
chase, for him" that the bond, note, or 
mortgage is " all right and safe^^ he 
shall afterwards, in an action by the as- 
signee or purchaser be estopped to shew 
th^t he was defrauded in the transaction 
which formed the consideration of the 
instrument; and that the ignorance of 
the defendant at the time of the repre- 
sentations made by him to the purchaser 
will not prevent the application of this 
principle of estoppel. 



The case of De Costa v. Shrewsburf^ 

il Bay. 211,) is overruled in Harner y. 
ohnston, as standing alone, and opposed 
to all the decided cases. The case 
from Bay. cannot be considered as au- 
thority unless we repudiate, as tinaoand 
and unbroken series of decisions in Eng- 
land, in our own State, and also in Penn- 
sylvania an^ Virginia. 

The case of Games v. Field and Harlan 
(2 Yeates, 541,) is an authority, directly 
opposed to De Costa v. Shrewsbury. 

It was suggested, on the argument, 
that the attention of Varet was not suf- 
ficiently called to the material point ; that 
the enquiries of Rowley must be under- 
stood as referring only to the title of 
the mortgaged premises, and that Varet's 
answer must be interpreted as limited to 
the title. This position is wholly unten- 
able. The question of Rowley was 
broad enough to embrace the validity of 
the bond and mortgage. He informed 
him, that he was negotiating for the pur« 
chase of them, and wanted to know whe« 
ther he had examined the title, and whe- 
ther it was all right ; that the obligor 
wanted the money, and he, Rowley, had 
noutime to examine the title and situation 
of the property. This, surely, was enough 
to call Varet*s attention to every point, 
that could afiect the validity of the mort- 
gage and bond. In addition to the repre- 
sentations made before the assignment 
was made to Rowley, Varet was very ex- 
plicit' and comprehensive in his declara- 
tion, when the notice of assignment to 
Rowley was secured. He then said, " the 
mortgage is all right and safe" This 
was before Qrosvenor purchased, and as it 
was communicated to Qrosvenor, before 
he took an assignment, or advanced any 
money, it is just as available to him, as if 
the declaration had been made before the 
assignment to Rowley. 

I am, therefore, of opinion that the learn- 
ed Judge, at the trial, properly overruled 
the testimony c^ered by the defendant. 
But the plaintiff is not entitled to more 
now than the amount he actually paid for 
the bond and mortgage, with interest from 
the time the advance was made by him. 
All he can ask is, to be indemniJUd. 
Equity requires no more than that the de- 
fendant should make good to him what he 
lost, in consequence of Varet's representa- 
tions. 

17 
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COURT OF APPEALS. 

S3M>RII>A* 

The Citt ov Tallahassbe, appeUantj 
T« James Newbz, appellee, 

ASSUMPSIT — SIMPLE CONTRACT — CORPO- 
RATION-^ AGENT PROMISSORY NOTE 

ASSIGNEE — MONET COUNTS. 

AammfitU is proper againit a corporatioD apon an 
i^reement or instrument of writioc, made in the 
luimtf^acorporofton, but to which the eorpo' 
roteseal is not affixed, but ih^ private seal of 
one of its officers, who signs in behalf the corpo- 
lation, such contract being the simple contract 
<^the corporation. 

An instrument promising to pay a certain sum of 
money in a year from the date, payable to J. B. 
or betMrer, for the hire of a servant for the year, 
to elapse before the note is due, is negotiable 
under the SSrd and 44(h sections of the « Judi- 
cialAct"of 1868, and the assignee or endorsee 
has the same right and remedies as the the payee. 
If payable to bearer, it is transferable by delivery, 
and in an action by such holder,if the declaration 
contains the money counts, and a count for 
work and labor, he a verdict founded upon it, 
"Without evidence of the service being performed, 
will not be disturbed. 

Appeal from the Superior Court Mid- 
dle District for Leon county. The action 
was assumpsit, brought on an instrument 
in the following words — 

« $175." " Tallahassee, Jan, 1, 1841." 
" On or before the first day of January 
" next, the Corporation of the City of 
" Tallahassee promise to pay to Joseph 
" Branch, or bearer, one hundred and 
f* seventy-five dollars, for the hire of a 
" negro man of color, until the 25th of 
" December next, to furnish said negro 
" with two suits good summer clothes, 
" one suit of good winter clothes, one 
" pair of shoes, one hat and one blanket. 
"Witness my hand and seal the day 
first above written, 
(Signed) 
" F. Eppes, InUndant." [Seal] 
"Attest, ^ 

" James Barry, Clerk:' 

The first count in the declaration, de- 
scribes this instrument as " a certain 
note in writing, commonly called a pro- 
missory note,'" made by the city of 
Tallahassee. Counts for money lent, 



money paid, money had and received, 
and on an account stated, and for work 
and labor of plaintiffs* servant were add* 
ed. Defendant pleaded non assumpsify 
and a verdict was obtained by plaintiff 
in the court below, for the amount of 
principal and interest, due on the instru- 
ment of writing. The only evidence on 
the trial, was the instrument of writing, 
the admission of which was excepted to 
by defendant. 

Thompson and Hagner, for appellants 
contended that the instrument declared on, 
was a bond^ and not a ^^ promissorf jw/e,"' 
and was mis-described in the declaration; 
that plaintiff could not recover on the 
moneif counts, as the consideration of tbe 
note was for the hire of a servant for the 
year ensuing the date of the note, nor on 
the coui\t for work and labor of servant, as 
there was no evidence of the service having 
been performed — and that the assigned of 
such instrument could not resort to the 
general counts, as there was no privity 
between him and the defendant. Thej 
also contended that the taking a sealed se- 
curity, merged the simple contract, and 
plaintiff must recover on the security, or 
not at all. 

The learned counsel cited Angel and 
Ames on Corporations, 59 j 21 Pick 429; 
Hurhton on bonds, 4. 

/. and Z>. Branch, contra, cited Angel 
and Ames on Corporations, 15], 237, 8 ; 
19 Johnson, 60 ; 2 Pick. 273; 7 Cranch. 
304; 1 Greenleafj^X ; Story on Agency 
139 ; 14 Peters, 29 ; 2 Scammon. 187. 

Jordan. J., delivered the opinion of the 
Court :— ' 

In the cases of The Bank of Columbia v. 
Patterson's Administrators, (7 Cranch 
Rep. 299,) the action was indebitatus as- 
sumpsit for work and labor done under a 
contract made with the duly authorized 
agents of a corporation, under their private 
seals ; and it was held that the action was 
well brought, the contract being made for 
the exclusive benefit of the corporation, 
which had, from time to time, paid money 
to the intestate on the faith of it. In the 
case o( Randall V. Van Vechtenj et at (19 
Johnson's Rep. 60,) a case similar in its 
facts to that in Cranch above cited, on its 
being proved that the covenantee had re- 
cognized the contract as that of the corpor 
ration, the court held the committee not 
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liable, on the ground that the corporation 
was liable in a««ttmpn(. 

The case at bar assimilates itself in al 
most every feature to those cases. The 
agent or intendant Eppes, was duly au- 
thorized to make the contract in behalf 
of the city of Tallahassee, and credit was 
given by the plaintiff to the city. But 
the contract executed by the Intendant 
was not under the corporaie seal, but un- 
der his private seal, and therefore not 
binding on the corporation a$ a deed. It 
was not binding on him, because it was 
made in the name of the Corporation who 
received the consideration, and the plain- 
ti^took it as the contract of the Corpora- 
tion, In the case of The Bank of the 
Meiropo&iv. OutsHck, (14 Peter's R. 19,) 
which WAS an action of assumpsU against 
the Bank, upon an agreement in writing, 
signed by the President and Cashier under 
their private seals, the declaration con- 
tained three special counts, all founded on 
the agreement, and a count for money had 
and received, it was heM that the action 
was well brought, and that it makes no 
difference in an action of assump^sit against 
a corporation whether the agent was ap- 
pointed under the corporate seal or not, or 
if he put^ his private seal to a contract 
which he makes in behalf of the Corpora- 
tion. In the case of Fleckner v. U. S, 
Bank, (8 Wheaton 358,) the court de- 
clared thcpotnt to be settled, that a corpo- 
ration may be bound by contracts not au- 
thorized or executed under its corporate 
sealj and by contracts made in the ordinary 
discharge of the official duties of its agents 
and officers. 

The only question presented by the 
exception taken in the court below, in the 
present case, is whether the court below 
erred in permitting the plaintfT to read the 
agreement under the private seal of Eppes 
the intendant, in evidence, under the de- 
claration. But the record presents another 
question, which it is prooer the court 
should determine. It is whether the 
plaintiff, as aesiguee or holder of this agree- 
ment, declared on in the first count, can 
maintain this action againetthe defendant. 

We are of opinion that he can, under 
the act of 1828, entitled «<An Act regu- 
lating judicial proceedings," (Compilation 
96.) For, by Uie 33rd and 34th sections 
of that act, ^ the assignment or endorse- 
ment of aoj bofid, note, eovenant, deed, 



bill of exchange, or other writing, where- 
by money is promised or secured to be 
paid, shall vest the assignee or endorsee 
thereof with the same rights, powers and 
capacities as might have been possessed 
by the cndoraer." 

We think that the assignment or en- 
dorsement of the instrument declared on 
under this statute, substitutes the assignee 
or endorsee in the place of the payee, and 
invests him with the rights and remedies 
which originally attached to the assignor 
or endorser under the contract. 

Under the decisions in 7 Cranch Rep. 
299, 19 Johnson's Rep. 60, 14 Peter's Rep. 
19 ; 6 Wheaton Rep, 358, and under our 
statute of 1828, sections 33 and 34, we 
think the agreement was competent testi- 
mony against the corporation, and being 
payable to bearer^ it was evidence of 
money due the plaintiff, and that the 
court committed no error in permitting it 
to be read in evidence under this declara- 
tion. 

We therefore affinn.the judgment ren- 
dered in the court below, with costs. 



John S. Sammis, appellant^ v. Z. Kinos- 
LSY, appellee* 

ATTACHMENT LAW — AFFIDAVIT TOR 
ATTACHMENT. 

To procure an attachment under the act of 18S4, 
oo account of tbe debtor '< removing from the 
Terrifory,** the affidavit must also state '< so 
that the ordmary process of law cannot be 
s- rved upon htm. 

If on account of the debtor '* removing his proper^ 
ty beyond the timiia oj the TerrUory^ it must 
state *^for the purpose of avoiding thepaymenlt 
of his just debts.** 

Appeal from the Superior Court for 
the E. D. for Saint John's county. The 
case was decided upon the record and 
assignment of errors, without argument, 
no counsel appearing for either party 
when the case was called on the docket. 

T. L. Bwrrittj for appellant. 

Marvin, J. — This suit was commenced 
by attachment 4n the Superior Court of 
St. John's county, under the act of 1834, 
(compiled laws, p. 390.) The affidavit 
made on issuing the attachment, stated 
that the defendant " is actually removing 
out of the Territory of Florida," without 
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saying further, " so that the ordinary pro- 
cess of law cannot be served upon him." 
The court below held that these two 
clauses are connected together, and are to 
be construed as making one material alle- 
gation, the latter clause qualifying the 
former ] and that .the omission of the latter 
clause in the affidavit, rendered the first 
clause insufficient to authorize the issuing 
of an attachment. 

The affidavit further stated, as another 
distinct ground, that the defendant ^ is re- 
moving his property beyond the limits of 
said Territory," without adding, '^ for the 
purpose of avoiding the payment of his 
just debts," and the court below decided 
that the omission of the latter clause was 
fatal, the two clauses constituting but one 
material allegation, the latter qualifying 
the former, and are to be construed toge- 
ther. The affidavit stated no other alter- 
native allegation authorizing the attach- 
ment, and the suit was quashed by the 
court. We are of opinion that the decision 
of the court below was right, and the 
judgment must be affirmed. [See Wood v. 
Armstrong^ decided in this court, January 
Term, 1840.] 



XACBf2i[A«! ea&sa. 



In Gluuae«X7-« 

Before Lord Lanodale, Master of the 
RoUs. 

Edhonds t. Peaks. — 10/A Nov, 1843. 

ADMINISTRATION OF A TESTATOR' 8 ES- 
TATE — LIABILITY OF 'EXECUTORS. 

Where ezecaton employ en auctioneer in the re- 
gular wayof busineM, to dispose of their testa- 
tor's property, and die acuctioneer misapplies 
flionies received by him as depoeiH, tbe eiecu- 
tors cannot be charged with any such monies, 
if they exercise due diligence in endesToring to 
get them out of his hands. 

The question in this case arose upon 
exceptions to the Master's report, who had 
refused to charge the executors of the 
testator, in the pleadings named, with 
certain sums that had been lost to the 
^tate, through the defalcations of an auc- 
tioneer employed by them, and which it 
was contended on behalf of certain parties 



beneficially entitled, ought to be made 
good by the executors personally. It ap- 
peared that in May, 1831, a sale took 
place of the testator's property, and that 
the executors employed an auctioneer 
named Cooper to conduct it ; Cooper be- 
ing at the time in good credit, and 'in an 
extensive way of business, received vari- 
ous sums of different purchasers, as depo- 
sits in respect of their purchases, and was 
allowed to retain them without question, 
till the completion of the purchases. This 
took place on the 17th December, and 
Cooper not having attended the completion 
an appointment was made by the execu- 
tors for him to attend on the 20th of the 
same month, and hand over the monies in 
his hands. He, however, still neglected 
to attend, but the next day he sent his 
son, who informed the executors that his 
father had advanced the money on other 
sales which would be completed in a few 
days, and that then the executors might 
rely upon a settlement. The further time 
within which he was to settle having 
also expired, the executors, on the 21st of 
January wrote him a threatening letter, in- 
forming him that proceedings would be 
immediately commenced against him, un- 
less he handed over the monies received 
by him, and in March, 1832, they caused 
a writ to be issued against him, but in the 
mean time he had absconded, and was 
not heai-d of for six years afterwards. 

Pemberton Leighj for the parties bene- 
ficially interested , contepded that as Cooper 
was the agent of the executors, they were 
liable for his acts, and although they would 
not be liable if they could shew a strict 
performance of their duty, yet they must 
prove that the utmost diligence had been 
used by them to prevent the loss which 
had occurred, nor could it be urged as an 
exsuse that no benefit would have accrued 
from proceedings being taken earlier, in 
consequence of Cooper not being in cir- 
cumstances to pay. Although they were 
informed on the 2l8t December that Coo- 
per had been guilty of a breach of trust, 
they took no compulsory steps against 
him till nearly three months afterwards. 

Tinney, cofitraj for the executors, urged 
that there was no sufficient proof of laches 
to charge them with the default of Cooper. 
It was admitted that he was in a large 
way of business, and it might fairly be 
supposed that to destroy bis credit by pro- 
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ceedings would not have been the most 
likely method of recovering the money in 
his hands. 

The Master of the Rolls — I feel 
some difficulty in determining what is 
proper to be done in this case. It was ne- 
cessary for the executors to emply an 
auctioneer, and the employment of Coo- 
per was clearly in discharge of their duty. 
Until the omnpletion of 'the purchases, the 
auctioneer was a stakeholder, and the de- 

esita belonged to neither party, and there 
ing no charge against the executors in 
vespect of' their employment of Cooper, 
the transaction on account of which they 
were sought to be charged, was brought 
down to the 17th December, when the 
purchases were completed. From that 
time, the money belonged to the executors. 
Cooper did not attend the completion of 
the purchases, and in answer to a letter 
from the executors, on the 20th Decem- 
ber, requiring payment of the money in 
his hands, his son called, and informed 
them that he had invested it in certain 
sales which he expected would be com- 
pleted in a few days. 1 should have 
thought that a most extraordinary state- 
ment, containing as it did, an ackndw- 
ledgBient that he had used the money for 
other purposes, and that being unsatisfac- 
tory, the question was, what was the pro- 
per course for the executors to pursue. 
This depended very much on the state of 
credit of Cooper, and the business he 
might be doing at the time, for it might be 
most prudent on the part of the executors 
to wait until a better opportunity offered 
for receiving the money. 1 repeat that I 
feel great difficulty in saying what ought 
to be done, I do not, however, think that 
the executors ought to be charged with 
the loss, as it does not appear to have 
arisen from the employment of Cooper, 
and they might not have been able to 
prevent it. 



WiLKiNS V. Wooi>.— 25th Nov. 1843. 

PRACTICE — MONEV BROUGHT INTO COURT 
— COMPROMISE. 

Where money had been brought into Court in a 
' suit which WW snbeequently compromiMd, tl^ 



Court refused to make anv other order respect- 
ins ft, than tbat it should oe repaid to the party 
who brought it 

In this cause, which was for an injunc- 
tion, a sum of money had been ordered to 
be brought into court, and an issue direct- 
ed. On the trial of the issue, a compro- 
mise had been come to between the par- 
ties ; and it had been agreed to dissolve 
the injunction on payment of part of the 
sum in court to the one party, and the re- 
mainder to the other. It was stated that 
this agreement had been embodied in a 
deed, so as to be binding at law : and a 
motion was now made, with the consent 
of all parties to the suit, that the injunc- 
tion should be dissolved, and the money 
ordered to be paid according to the terms 
of the compromise. 

Walker and RomiUy for the different 
parties. 

The Master of the Rolls: — I am 
not disposed to make any other order than 
that the fund be paid out of Court to the 
party who brought it in. If the parties 
have agreed that I shall do this, why can- 
not they do it themselves ? clearly be- 
cause they want to substitute the respon- 
sibility of the court for their own. 



HISTORlCAZi OUTI.INB8 OF THB IaXW. 

PART XI. 

EDWARD IV. 

As to the creation and conveyance of 
estates 9i feoffment was applied to a gift of 
corporeal hereditaments in fee. A gift 
was another species of conveyance ; both 
this and the former required livery of 
seizin. A grant which was applied to 
gifts of incorporeal hereditaments did not 
require this. A fine is said by Lord Coke 
to be a feoffment of record. 

A eomnum recovery was another mode 
of conveying land. By it Judgments, 
whether obtained upon a real or feigned 
plea, would vest the recoverer of an estate 
m fee simple. Both this and the subse- 
quent conveyance are ascribed to the ec- 
clesiastics for the purpose of avoiding the 
statutes of mortmain. 

U$eB were instituted for the purpose of 
conveying the inheritance to one person 
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in confidence, that he would dispose of the 
profits to the use of another, such party 
being incapable of being constituted as 
heir. Uses were not liable to any of the 
feudal burdens, neither was a wife enti- 
tled to her dower from a use, nor a hus- 
band to his curtesy. 

There was a remedy by subpoena out of 
the Court of Chancery for the cestui que 
use J namely, the person to whose use the 
estate was given, against the party to 
whom the estate was conveyed, the con- 
veyance might be effected by secret deed 
between the parties, or by last will and 
testament ; any instrument declaring the 
intention of the parties being binding in 
equity. 

A lease (from Fr. laisser^ and Germ las- 
sen^ to let or give lease,) was a convey- 
ance by which an estate for life, for years, 
or at will, was created. 

Releases were of two kinds, namely, a 
release of all the rights which a man has 
in lands and tenements, and releases in 
actions. A release in the first sense 
might enure and take eflfect in four differ- 
ent ways, viz. : 1. By way of mitter Tes- 
tate^ that is, of passing an estate, as 
when one of two co-parceners released all 
his right to the other ; this was to enure to 
make an estate. 2. By way of mitter. le 
droit, as when a man released to a disseis- 
or all his riffht, whereby a disseisor ac- 
quired a right, and his estate which was 
before wrongful was made lawful. 3. By 
way of extinguisktnentj as when a lord re- 
leased to a tenant all the right he had in 
the seignory; this went to. the extinguish- 
ment of the rent. 4. By way of enlarge- 
ment^ as where there was tenant for terra 
of years or life, remainder to another in fee, 
and the remainder man released all his 
right to the particular tenant and his 
heirs ; this gave him an estate in fee sim- 
ple. 

A release was also frequently adopted 
as an original conveyance for the transfer 
of the freehold and inheritance. The way 
was this : a deed of lease was made to the 
party intended to be the purchaser for 
three or four years, and when he had en- 
tered on the possession immediately, or 
very soon after, a release of the inheritance 
was given him; and thus he became 
seized as completely as if by fine^ or feoff- 
ment with livery of seizin. 

A canfinaation is defined by Coke to be 



the conveyance of an estate in 
whereby a voidable estate was made sum 
and unavoidale and a particular estate in* 
creased, and possession perfected. 

An exchange of tenements was good, if 
the property so conveyed of both parties 
were equal without deed or livery of seizin. 
It was also necessary that there should be 
an execution by entry or claim in the life 
time of the parties. 

There were at this period two kinds of 
surrenders, namely, that by custom of 
lands holden by copy, ox customary es- 
tates in the lord's count ; and the common 
law surrender, defined by Coke to be the 
yielding up an estate for life or yeais to 
him to him that had an immediate estate 
in reversion or remainder, wherein the es- 
tate for life or years might drown by mu- 
tual agreement between the parties. A 
surrender' might be without iiv^y of 
seizin ; but it was necessary that the «ur* 
renderers should be in possession. 

A defeasance, was an indenture or deed 
made at the same time with some other 
conveyance, containing certain conditions 
upon the performance of which the estate 
might be defeated. 

Attommenis were either express or im« 
plied. An express attornment waa when 
the tenant, after hearing of the grant said, 
'' I attorn to you ; I agree to, or am con* 
tent with, the grant j" or words to that 
effect ; and then delivered to the grantee a 
penny, by way of attornment An im- 
plied attornment, or an attornment in law, 
was in divers cases, as the acceptance of 
a grant by the husband of the grantee ; 
these were among the number of attorn- 
ments. To both these attornments it was 
an absolute requisite that there should be 
notice of the grant to the tenant. 

A species of conveyance, if it can be so 
called, was that by wilL The distinction 
between gifts of land by deed and by will, 
became more strongly marked ; for though 
in a gift by deed, if the tenant of the par- 
ticular estate refused to accept the livery, 
the remainder was void ; yet if the first 
devisee refused, the remainder was still 
good, and he took possession immediately. 

A notion began to prevail respecting 
the devise of a chattel, which was entirely 
novel. A gift of a chattel without any 
specification, or if for life was heretofore 
considered a gift for ever. But at length 
the following method was bit upon, by 
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which a chattel might be bequeathed over 
in like manner with real property. It was 
held, that a man might give, bv will, a 
book to one of his executors, to have and 
to use forxhe term of his life ; remainder 
to his other executor to have and to use 
for the term of his life, and then to the 
parishioners of such parish. Such was 
the origin of those sort of gifts which in 
later times have been called execvtary de- 
ouet. 

As personal property had of late years 
been growing into greater consideration, 
owing to the increase of trade and manu- 
factures, it became more agitated in the 
courts. And first, we must observe, that 
animals that were property ferra naturoj 
were considered as the property of any one. 
perty, that accrued nUiane «ofi, and gave 
the owners a title to an action for an 
injury done to them. If a man came 
into the freehold of another and cut 
trees, and made timber of them, the pro- 
perty was considered as continuing in the 
owner of the soil till it was carried away. 
If a sow were taken by way of distress, 
and then pigged, the owner might have 
replevin of the pigs as well as the sow, 
and recover damages for both. 

Properly wrongfully taken, remained 
the property of the owner, whosoever 
hands it might pass into, or by whatsoever 
However, there was a sort of incomplete pro- 
means, except only by a iaie in market ooeri. 

The most usual way by which chattels 
were transferred from one person to ano 
ther was by bargain and contracts of 
several kinds. 

The foundation of every coniraci re- 
quired that there should be a mutual be- 
nefit to both parties a qrdd pro quo, other- 
wise it was nudum pactum. 

Thus, when a man brought an action 
upon the case against another for not 
building a mill by a certain day, accord- 
ing to his engagement, the declaration 
was held ill^ because it did n^t state that 
the defendant was to have been paid 
anything for his labor, in which case 
the bargain would have been void. A 
promise to give a person a sum of mo- 
ney if he married her, was a contract, 
the validity of which was much ques- 
tioned, on the ground that there was 
not a quid fro qua. An action of debt 
upon a promise was debated with sound 
difierence of opinion. In support of it 



many instances of bargain were quoted by 
Priscotj which he thought bore some si- 
milarity to the present, and were esteemed 
good in law. Thus, if A. sold a horse 
for 10/. and had no horse at the time, 
yet he might have an action of debt for 
the money, though there was in fact no 
quid quo pro. Again, if one sold his land 
for 1001., debt would lie for the money 
immediately, though the purchaser could 
not have the land without the ceremony of 
livery. Notwithstanding these and odier 
instances in favor of the action, the incli- 
nation of the courts appear to have been 
against it ; but the cause 'was adjourned 
without a decisioa A contract could not 
be perfect without the agreement of 
both parties. Thus, if a person cheapened 
wares in a market, and the tradesman 
named the pricjB, this was no bargain, so 
as to enable the buyer to take the goods, 
unless he paid the money, or a day of 
payment was fixed. The law allowed 
contracts to include things not in esse. 
Thus, a man might contract for the 
sale of all profits and tithes to come of 
his land the next three or four years. 
The contract of a servant, attorney, or 
factor, was held to bnd the principal so 
as to make him liable for the price, 
though the thing sold never came to his 
hands. 

The crime of murder appears to have 
been distinguished in this reign much 
as it now is. The killing a man with 
malice prepense, was held to be felony, 
as distinguished from that which hap- 
pend against a man's will. 

Some discussion and doubt arose ia 
cases of larceny, which occurred in this 
reign. A man was indicted for feloni- 
ously taking and carrying away a box 
with charters in it, but this was held to 
be no felony, because charters were con- 
sidered as realty and not chattels real. At 
the same time it was laid down that lar- 
ceny could be committed only of chattels 
personal. 

The old maxim of the criminal law, 
that vohnias repuiahitur pro facto was 
beginning to yield to a contrary opinion. 
For in the 9th year of this reign, we find 
a case where a man lay in wait in the 
road with his sword drawn to set upon a 
person, and actually demanded the money 
of one whom he met, yet being interrupted 
at the moment, and not having taken the 
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money, this was adjudged not to be felony. 
The former law in regard to principal 
and accessary J was also departed from in 
this reign, in a case that occurred in the 
18th year of the reign of the king, two 
men indicted, one as principal and the 
other as accessory. The principal was 
outlawed, but the accessory being taken 
was tried, found guilty, and executed. 
What renders this case more remarkable 
is, that the principal afterwards reversed 
the outlawry, and being put upon his trial 
was acquitted. 



ADVICE TO YOUNG PRACTITIONERS. 

The novels of Sir Walter Scott contain 
many pages of sound and judicious ad- 
vice. That given as by a father who had 
made his fortune at the Scottish bar to 
his son, found in Redgauntlet, is well 
worth the attention of every young law- 
yer. I committed it to memory fifteen 
years ago. I have not the book by me, 
and may not quote literally. 

" Allan, ye now wear a gown— ye have 
opened shop, as we would say of a more 
mechanical profession, and doubtless ye 
think the floor of the courts is strewed 
with guineas, and ye have only to stoop 
down to gather them. 

Allan. — I hope I am sensible, sir, that 
I have some knowledge and practice to 
acquire, and must stoop for that in the 
first place. 

Father. — It is well said — very well said, 
if it be well acted up to: stoop to get know- 
ledge and practice is the very word. Ye 
know very well, Allan, that in the other 
faculty, who study the art medendi^ before 
the young doctor gets to the bedside of 
palaces, he must, as they call it, walk the 
hospitals, and cure Lazarus of his sores 
before he can be permitted to prescribe for 
Dives when he has got the gout or indi- 
gestion. 

Allan. — I am aware sir that — 

Father. — Whisht— do not interrupt the 
Court. Well — also the chirurgeons have 
an useful practice by which they put their 
'prentices and tyros to work upon sense- 
less dead bodies, to which as they can do 
no good, they certainly can do as little 
harm; while at the same time the tjrro or 
apprentice gains experience, and becomes 
fit to whip off a leg or arm from a living 



subject as clearly as ye would slice an 
onion. 

AUan*---! believe I guess ^our meaning, 
and were it not a very particular engage* 
ment — 

Father. — Do not speak to me of engage* 
ments — ^but, whisht — there is a good lad, 
and do not interrupt the Court. May be 
ye think, Allan, because I have doubtless 
the management of some actions in de* 
pendence whilk my worthy clients have 
intrusted me with, that I may think of 
airting them your way instanter^ and so 
setting you up in practice so far as my 
small business or influence may go ; and 
doubtless, Allan, that is a day whilk I 
hope may come round. But before I give, 
as the proverb hath it, my own fish guts 
to my own sea maw, I must be very sure 
that my sea maw can pick them to some 
purpose. Ye must walk the hospitals — 
ye must cure Lazarus — ^ye must cut and 
carve on a departed subject, to shew your 
skill. 



LEGAL LYRICS. 

We present our readers with a parody 
on Tom Moore's " O ! think not my spir- 
its are always as light," being a letter ad* 
dressed by a learned counsel to an oppos- 
ing brother, giving him notice of his in- 
tention to file a demurrer to some of his 
proceedings. 

Oh, think not yourpletdinn tre tetStf so slj* 

And firee from a flaw m tbsy teeiai to yoo now« 
For believe a demurrer will cenainlv lie. 

The return of to-morrow will quickly diow how. 
No, law if a waate of impertinent reanng. 

Which ieMom producea but quibblea mid broib; 
And the lawyer who thinka he'a the nioeat in plead- 
ioKt 

It likelier far to be caught in its toils! 
But, brother attorney ! how happy are we! 

May we never meet worae in our practice of law. 
Than the flaw a demurrer can gild with a fee. 

And the fee that a conacience can earn from the 
law. 

Yet our doora would not ofleobe dark on ray aouli 

If Equity did not to law lend ilt aid; 
And I care not how soon. I am caat off die Roll 

When I for these bleasinga shall ceaae to be paid! 
And they who have fought for the weakeat or 
atrongeat 

Too often have wq>t o*er the credit diey gaye. 
Even he who baa revelPd in Chancety kingesC, 

Is happy if always hia coats be can aave. 
But, my brother in law! while a quarrelling germ 

la in man or in women, thia pray'r shall be oars« 
That Actiona at law m^ employ evYv Term, 

And Equity suits cheer vacational bouis. 
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EXAMINATION OF WITNESSES 
ON THE VOIR DIRE. 

In Jacoi$ v. Layboumy (7 Jur. 56d,) on 
lipplication for a new trial, the question 
tras raised as to the period at which on 
the examination of a witness, the objection 
that he is interested should be taken. The 
question is one of some importance ; and 
as there appears to be a difference of opin* 
ion among the judges at Westminster Hall, 
we deem it important to refer to it. Before, 
however, noticing it, we propose to exam- 
ine the cases bearing on the question. In 
the case of Ogle v. PaifMj (Holt, 485,) a 
witness was examined on interrogatories 
by the plaintiff, and cross-interrogatories 
on the part of the- defendant. On liis evi- 
jience being read at the trial, it was objec- 
ted that he was an interested witness and 
ought to have been released. Oibbs^ C. J., 
however, overruled the objection, saying, 
*' it ought to have been made in a former 
stage; and not having been then made, 
when it might have been cured, it cannot 
prevail now." But in cases in equity, 
where the witness has been examined on 
interrogatories, it has been held not neces- 
sary to take the objection on the examina- 
tion. For in ^^a^ y-Nxcholsony ( Wightw. 
64,) the plaintiu had examined a witness 
on the merits, and by his answer to a sub- 
sequent interrogatory it appeared that he 
was interested, and it was held that the 
objection to his evidence might be taken 
at any time previous to the depositions 
being read. And in Moorhouse v. De Poi- 
sore J ^Coop. 300,) it was held, that cross- 
examming a witness in equity is no waiver 
of an objection, on the ground of interest, 
to the competency of such witness. In 
Needham v. Snnth, (2 Vern. 462,) Lord 
Keeper JJwy observea, "though a witness 
is examined, an hour together at law, if in 
any part of his evidence, it appears that he 
was a party interested, the court will di- 
rect the jury that he is no witness, nor any 
regard to be had ^o his evidence. In Cai- 

18 



laghan v. Rochfort^ (3 Atk. 643,) it was 
held that after publication, the court will 
not allow articles to be exhibited against 
the competency of a witness, unless the 
objection to the competency of the witness 
comes to the ^knowledge of the party after 
examination,*and then the court will allow 
an examination to the competency of the 
witness after publication, on motion for 
that purpose. 

It would seem that all the difficulty 
about this question has arisen from an 
indistinct notion of the office and character 
of the examination on the voir dire. It 
appears that there is not only an exami- 
nation on the votr direy of a witness, but 
also of a juror, though the term is gene- 
rally confined to the case of a witness. 
Co. I4tt. 158 b. note (2). In Ja<:obs v. 
Layboymey Rolfe B. said, " with respect 
to thcfroir dire itself, does it necessarily fol- 
low that the examination on the rotr dire 
must, in all cases, preceile the examination 
in chief? May not the meaning of the old 
rule be, that the competency of the wit- 
ness is not to be determined by what the 
witness has sworn, as evidence to the jvry^ 
and that in order to determine whether he 
is competent or not, a separate examina- 
tion, under the name of voir direy must be 
instituted by the judge ? The real truth 
may, therefore, turn out to be, that when- 
ever the examination is stopped by an ob- 
jection of this nature, the judge should 
say, * now swear the witness on the vow 
direy in order that I may examine him, to 
try if he is competent.' " 

Lord AMnaery Ch. B., in the same case^ 
said, " The defendant's counsel have fur- 
nished us with a proof of the antiquity of 
the rule, at least, of the practice contended 
for by them. They have shewn that it 
has been recognized by the very high 
authority of Lord King, assisted by those 
other learned judges who sat with him on 
that occasion, and confirmed afterwards 
by the opinion of Lord Hardwicke. * • • 
In courts of equity, also, it is every day's 
practice to object to a witness as incompe- 
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tent whenever his incompetency appears. 
There is no examination on the voir dire; 
and it certainlyrmay he said, that the dan- 
ger spoken of hy the defendant's counsel in 
the case of a party withholding his objec- 
tion till he sees a favorable opportunity for 
making it, cannot arise in those courts, as 
the evidence ib kept secret, so that the 
party who would make the objection if he 
could, might not know when to take it. 
Still the same inconvenience would exist, 
more or less, for it might well be said, that 
if a party knew of any objection to the 
witness he ought to state it at once. The 
reason of the practice rests on this ground: 
the law will not allow a verdict to stand, 
which has been obtained on the evidence 
of a person whom the rules of law have 
declared incompetent to give evidence* * *. 
There is no statute which says the incom- 

Eetency of a witness must be determined 
y an examination on the vairidire; when 
a man is examined on the voir dire^ the oath 
is in this form — ^ You shall truly answer 
make, &c.,' and that examination is only 
to satisfy the conscience of the judge, the 
jury have nothing to do with it. Now a 
witness may onliis examinationon the 
voir dire appear perfectly compefM^and 
the circumstance shewing him not so ap- 
pears afterwards. Suppose for instance, a 
man examined on the voir dire^ were, in 
answer to questions put to him, to swear 
distinctly that he had never been convicted 
of felony [but see 4 Term Reports^ 440] 
or perjury, he is then [see 8 Eaat^ 77] pri^ 
ma fade competent and is sworn in chief; 
but while his examination is. being pro- 
ceeded with, if the attorney for the party 
against whom he appears goes away and 
fetches the record of his conviction, [8 
Easty 77,] is not the opposite counsel to 
be permitted to question him anew as to 
that conviction } So in any other case, I 
do not see why counsel should be restrained 
from inquiring at any moment into the 
witness' competency, and if they see he is 
swearing falsely, exclude his testimony if 
they can. A counsel who knows an objec- 
tion to the competency of a witness might 
very fairly say, 'I will lie by, and see 
whether he will speak the truth; if he 
does not, I will exclude his evidence.' I 
see no hardship or injustice at all in that 
course. In short, there is ample authority 
to shew that the ancient, if not universal 
practice has been, to allow objections of 



this kind to be taken, as was done in this 
case; and whatever new lights may be 
devised for the formation of new rules, we 
will for the present supply the old one, for 
this among other reasons, that if a new 
rule be desirable, it ought not to have an 
ex post facto operation m the present case. 
Indeed, in the cases which have been cited 
as authorities for an alteration in this res- 
pect, the existing practice \» expressly re* 
cognized and acted on, and those cases only 
amount to the dicta of certain judges, that 
in their opinion it ought to be altered. I 
think, also, that there is much weight in 
the observation of my brother Roife^ that 
the question of competency is not for the 
jury; so that in every case where any 
question is raised about it, there ought 
properly to be an inquiry made of the wit- 
ness, who should be sworn ^ to make true 
answer to all such questions as the court 
should demand of him ;' in other ^ords^ 
that an examination on the voir dire may 
be instituted at any period of the exami- 
nation. For the sake of convenience, 
however, it is the usual practice to swear 
him in the first instancy to give his evi- 
dence in the cause, and the peculiar form 
of the oath administered on the voir dire 
arises from the circumstance that the points 
to which the witness is about to be exam- 
ined are not evidence in the cause. It may 
be very proper to interpolate^ that oath at 
any period of the examination of the wit- 
ness that justice may require, and this 
consideration will reconcile all the difficul- 
ties which have been raised." Rolfe^ B., 
was of the same opinion ; the three other 
barons, it seems, were absent and did not 
therefore express their opinions. Baron 
Parkej it appears, had expressed a contrary 
opinion on the application for a rule nisi. 
The learned Baron then said, " Where the 
incompetency of a witness is incidentally 
discovered in the course of his examination, 
it may be proper to allow the objection to 
be made ; but if it was known, as in the 
present instance it appears to have been^ 
to the opposite counsel from the beginning, 
he ought not to be allowed to take tte 
chance of any advantage to be derived 
from the witness' testimony, and if it prove 
unfavorable, get rid of it by an objection 
to his competency. 

" There was a case of Yardley v. Arnold^ 
(10 Mee. and W. 141,) in wmch I con- 
sulted the judges on this point, who con- 
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curred in the view I hare just expressed, 
In the case which has been cited, ( 7\tmer 
V. Fearttj 1 Tenn Rep. 717,) jBW/cr, J., 
sajB, ' Anciently, no doubt, the rule was, 
that if there was an objection to the com- 
petency of a witness, he should be exam- 
ined on the voir dire; and it was too late 
after he was sworn in chief In later times 
the rule has been a little relaxed ; but the 
reason of doing so must be remembered. 
It is not that the rule is done away, or that 
it lets in objections which would otherwise 
have been shut out. It has been done 
principally for the convenience of the 
court, and it is for the furtherance of jus- 
tice. The examination of a witness to 
discover whether, he is interested or not, 
is frequently to the same effect as his ex- 
amination in chief So that it saves time, 
and is more convenient to let him be sworn 
in chief in the first instance ; and in case 
it should turn out that he is interested, it 
is then time enough to take the objection.' 
But these observations do not at all apply 
here ; for Bullery J., b evidently speaking 
of a case where the disqualifying circum- 
stance is discovered on cross-examination 
on the merits ; here, on the contrary, the 
plaintifPs counsel interposes an objection 
not running with the general course of 
cross-examination ; namely, that the wit- 
ness has indemnified the attorney in the 



case.' 



Mr. Baron Parke^ then, entirely disagrees 
with the opinions of the chief baron and 
Baron Rolfe; and for aught that appears, 
the two other barons, who did not give 
their opinions, may coincide with him. 



PRACTICAL POINTS. 
EQUITY. 

INFANT ^NEXT FRIEND— REMOVING. 

In Peyton v. Bond^ 1 Sim. 390. the Vice 
Chancellor (Sir Anthony Hart) laid it 
down that tne court will remove a next 
friend, and appoint a new one, where the 
former is so connected with the defendant, 
having an interest adverse to that of the 
infants, as to make it probable that their 
interest will not be properly protected by 
him. 

The Vice Chancellor (Sir A. Hart) said, 
** The court will watch with great jealousy 
a solicitor who takes upon himself a double 
respoonbility ; and, if he iseea a chauce of 



his miscarrying, will take care, where the 
plainti£& are infiints, that he shall not be 
permitted to stand in that relation to an 
adverse defendant under circumstances of 
adverse interest." 

In a recent case {Bedunn v. Asprey^ 11 
Sim. 530) the bill was filed on behalf of an 
infant, who was an orphan, for the purpose 
of having the rights and interests of the 
infant and oi his sister, the defendant, Sa- 
rah the wife of the defendant E. C, under 
a will ascertained and declared by the 
court. The defendants, Asprey, 6. and 
W., had been in receipt of the rents of the 
estate in question in the cause; and an 
account was prayed against them accord- 
ingly. The defendants now moved that 
G. C., the infant's next friend, might be 
removed, and that it might be referred to 
the master to appoint a new next friend. 
The affidavits in support of this motion 
stated that the interests of the infant and 
his sister were adverse to each other \ that 
the next friend was the father of her hus- 
band ; that the solicitor of the next friend 
was also the solicitor of the sister and her 
husband ; that the infant, who was seven- 
teen years of age, had written a letter to 
the defendant, Asprey, strongly disappro- 
ving of the suit being conducted by the 
next friend. An af^vit in opposition 
was made by the next friend and his son, 
stating that the suit had been instituted in 
consequence of three gentlemen at the bar, 
who had been consulted as to the construc- 
tion of the will, having differed in opinion 
on the subject ; that the son and his wife 
had employed the next friend's solicitor, 
in order to save expense, &c. The Vice 
Chancellor of JSnglandy in delivering his 
judgment, referrea to what Sir A. Hart 
said as to the chance of the solicitor's mis- 
carrying, and said, ^' I cannot but suppose 
that by the word 'chance' Sir A. Hart 
meant not a mere possible contingency, 
but something like a probability. And it 
appears that m Peyton v. Bondj there was 
strong ground for supposing that the suit 
would be conducted properly, if the man- 
agement of it were left to the uncle of the 
infant and his solicitor, both of whom had 
been witnesses for the father in his unrigh- 
teous suit in the ecclesiastical court, and 
had supported his interest against the in- 
terest of his infant daughters. In that case, 
too, the application was made by a person 
who bad no interest adverse to the interest 



120 



THE NEW YO^K LEGAL OBSERVER. 



In Chancery — ^HudBon ▼. Plets. 



of the infimts. In this case the application 
is made on behalf of the defendants, Asprey, 
G., and Weller. who are the three account- 
ing parties in the suit. There are no &ct8 
in litigation between the sister and her 
brother the infimt. The only question in 
the cause is a question of construction, and 
that of so difficult a nature, that the three 
eminent counsel who were consulted upon 
it differed in opinion from each other ; and 
in consequence of that dijQference, the bill 
was filed, in order to obtain the opinion of 
the court upon the meaning of the will. 
Therefore, there cannot be the slightest 
danger of any facts hems kept back, which, 
if brought forward, might influence the 
decision of the Court either one way or 
the other. * * * I do not see that there 
is any reasonable probability that the suit 
will be mismanaged if it remains as it now 
is." The motion was refused, with costs. 



IN 0HAN0ER7. 



Before the Hon. REUBEN H. WALWORTH, 
Chancellor of the State of New York. 

Ephraih H. Hudson y. Peter Plets. — 
Auguit 27 J 1844. 

A DEFENDANT CANNOT BE EXAMINED IN A 
creditor's suit after' EVIDENCE CLOSED 

WHEN EVIDENCE CONSIDERED CLOSED-^ 

ORDER FOR FURTHER EXAMINATION WHEN 
NECESSARY RIGHT OF ACTION FOR PER- 
SONAL TORTS CANNOT 'BE REACHED BY 

creditor's BILL RIGHT OF ACTION FOR 

INJURY TO debtor's PROPERTY WHEN 
REACHED. 

In a creditor's suit, after the examination is closed, 
the master has no power or authority to summon 
the defendant before him and swear him again as 
to the matters of reference. 

When the defendant attends before the master, and 
is examined, if the reference is not adjourned to 
some specific time, or the right reserved to the 
complainant to have a further examination within 
some reasonable time, to be prescribed by the 
master, and upon a further summons, the exami* 
nation of the defendant will be considered closed. 

And yrhere the examination is closed, if the com- 
plainant wishes for a further examination, he 
must apply to the court, upon a proper case, 
supported by affidavits, for an order aathorisung 
same. 

It is the duty of the master, where the defendant 
attends to be examined, to proceed with reason- 
able dispatch ; he is not authorized to keep the 

• reference open interminably, to en^e the com- 
plainant to harrass the defendant ; nor should he 
adjourn an examination, or reserve the right to 
the complainant to summon a defendant a second 
time before him without some rewonable grounds. 



The right to an action for an injury to the property 
of a iudgment debtor, whereby the property to 
which the creditor- was entitled to resort for the 
payment of his debt, i» destroyed or diminiBhad 
in value, may be reached under a creditor's btU ; 
but the right of action of a judgment debtor, for 
a mere tort, cannot be so reached by a creditor's 
suit, nor does it pass under the debtor's aasign« 
ment. 

This was an application by the com- 
plainant for an attachment against the de- 
fendant in a judgment creditor's bill for an 
alleged violation of the usual injunction 
granted in such cases, and also for refosing 
to be sworn before the master. The viola- 
tion of the injunction complained of was 
the bringing an action of trespass against a 
third person for a trespass upon lands which 
belonged to the judgment debtor before the 
filing of the bill in this cause, and for bring- 
ing another suit against the same person 
for tort in seizing property of the judgment 
debtor which was exempt from execution ; 
and the refusal of the defendant to be sworn 
took place under the following circum- 
stances : The complainant's bill was filed 
in December, 1842, and in January there- 
after, the usual order of reference to appoint 
a receiver, and for the defendant to assign 
and deliver over his property on oath under 
the direction of the master, was entered* 
A receiver was duly appointed, and in Feb- 
ruary, 1843, the defendant made the usual 
assignment of his property to the receiver 
under the direction of the master, and was 
examined before the master as to his pro- 
perty, upon oath as directed by the order 
of reference ; and the receiver took posses- 
sion of the property which upon such ex- 
amination appeared to belong to the de- 
fendant, and the same was sold at public 
auction by the receiver and purchased by 
the complainant, on the 1st of May, 1843. 
In September, 1843, the master, who had 
been superseded in his office by the quali- 
fication of a successor, in the preceding 
April, issued a new summons to the de- 
fendant to appear before him and be exam- 
ined in relation to his property. The de- 
fendant attended before the master and 
declined to be examined as to the matters 
of the complainant's bill, or as to the pro- 
perty assigned and which had been sold by 
the receiver. But the master decided he 
must be sworn as to the matters of the 
reference generally. 

O. L. BarbowTj for the complainant. 
W. L. F, Warren^ for the defendant. 
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The Chancellor. — The defendant was 
right in supposing that the master had no 
power or authority to summon him hefore 
£dm and swear him again as to the matters 
of Uie reference. The db}eci of the exami- 
nation of the defendant upon the usual or- 
der to appoint a receiver, &c.) and where 
the examination is not intended as a sub- 
fltitttte for an answer to the complainant's 
hill, is to enable th« master to determine 
and direct what property is to be delivered 
over to the receiver. After the notes and 
other choKS tn acHan in this case, therefore, 
had been delivered over to the receiver, 
and had been sold by him, the defendant 
was not bound to answer any question in 
relation to such notes or other cho9e$^in 
-adhny even if the original examination 
before %he master had been adjourned by 
llie master and had not been closed ; and 
the de&ndknt having been once sworn 
generally upon the reference, the master 
£ad no right to req^uire him to be sworn a 
second timue . But if a further examination 
'was necessary or proper for any purpose, 
the complainant's solicitor should nave 
propounded his questions as upon the ori- 
ginal examination, without a new oath. 
And if the master decided that the ques- 
tions were proper, and had not been fully 
answered, the court would compel an an- 
swer to them, unless upon examination it 
appeared the decision of the master was 
wrong. The defendant was therefore right 
in this case in refusing to be sworn gene- 
rally a second time. 

Again; it is evident in this case, that 
the examination of the defendant under 
this order of reference had been once closed; 
and that the master had no authority under 
such order to issue a new summons for the 
purpose of compelling the defendant to 
attend before him to submit to a new ex- 
aminatiim, without a special order of the 
court lor that purpose. In these referen- 
ces under creditor's bills, the master is not 
authorized to keep the reference open in- 
terminably to enable the comjdainant to 
liarrass the defendant with attendances and 
reexaminations as often as the complainant 
tfaiidcs proper. But when the defendant is 
summoned to attend for the purpose of be- 
ing examined and deliverine over his pro- 
perty, the complainant should be compelled 
to proceed with all reasonable expedition 
to complete his examination of the defend- 
uuif eitner in answer to the matters of the 



bill or as to the property which the defend- 
ant is required to assign and deliver over to 
the receiver. And the master should not 
adjourn the examination or reserve the 
ri^t to the complainant to sunmion the 
defendant a second time before the master 
without some reasonable grounds. Where 
the defendant attends before the master 
and is examined, if the reference is not 
adjourned to some specified time, or the 
right reserved to the complainant to have 
a mrther examination within some reason- 
able time to be prescribed by the master, 
and upon a further summons, the examina- 
tion will be considered as closed, and the 
master's power under the order of reference 
as spent. After that, if the complainant 
wishes a further examination, or desires 
directions as to the delivery of property 
subsequently discovered, he must apply to 
the court, upon proper affidavits and notice 
to the adverse party, for an order authori- 
zing or directing the same. So much of 
this application therefore as seeks for an 
attacmnent against the defendant for refu- 
sing to be sworn in September, 1843, must 
be denied. And as the defendant denies 
the existence of any property whatever, 
except that which he had fiiUy disclosed 
before the master on his former examina- 
tion, and which was delivered to the recei- 
ver, so far as it was capable of delivery, 
there is no ^und for making a special 
order authorizing a further examination 
of the defendant. 

The mere right of action of the judgment 
debtor for a personal torij as for assamt and 
battery, slander, or a malicious prosecution, 
cannot be reached by the complainant in a 
judgment creditor's suit ; nor' will it pass 
to the receiver under the usual assignment 
of the defendant in such a suit, {Benson v. 
Flower^ Sir W. Jones' Rep. 215, 1 Dear. 
Bank. Law 386.) But the right to an ac- 
tion for an injury to the property of the 
judgment debtor before the filing of the 
complainant's bill, whereby that property 
to wnich the creditor was entitled to resort 
for the payment of his debt Is destroyed or 
diminisnea in value, appears to be such a 
thing in action as may properly be reached 
and applied to the payment of the com* 
plainant's debt under a creditor's bill. The 
turinging a suit for such a tortj however, 
without shewing some injury which the 
complainant in the creditor's bill has sus- 
tained thereby, is not such a breach of the 
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injunction as will authorize the granting 
of an attachment against the judgment 
debtor. The case would be otherwise if 
he had recovered a judgment and collected 
the amount thereof, or had released the 
right of action for the trespass. The suit 
against a third person for the tort in taking 
property which was exempt from execu- 
tion, does not appear to be a breach of the 
injunction, eren if the right of action in 
such case accrued before tne filing of the 
complainant's bill, if the right had not been 
reduced to a mere debt by the recovery of 
a judgment for the tort previous to that 
time. For the exemption of certain ne- 
cessary articles from execution would be 
useless if the creditor could seize them on 
his execution, and when a suit was brought 
against him or the sheriff for damages, 
could reach such claim, and deprive the 
debtor of it by means of a creditor's bill. 
The recovery of a judgment for the tort to 
the defendant's exempt property, and even 
the collection of the amount of such judg- 
ment, will be no breach of the injunction 
in this case. The residue of the complain- 
ant's application is therefore denied with 
costs ; as there had been no breach of the 
injunction of which the defendant has any 
right to complain. 



Richard Warren, Receiver ^ J^c.y v. Ed- 
gar Spraoue. 

when recefver mat employ solicitor of 
either of the parties. 

Where a receiver, in discharge of his trust, com- 
menced a suit against A. B., and employed the 
aolicitor of one of the parties to the original suit 
Held that A. B., bei^g a stranger to the original 
suit, had no right to object thereto. 

This was an appeal from the decision of 
the Vice Chancellor of the First Circuit, 
denying the defendant's application to take 
the complainant's bill off the files of the 
court, and allowing the complainant to 
substitute a new solicitor to prosecute their 
suit. The bill was filed by the receiver, 
who had been appointed in a creditor's 
suit between O. Ames as complainant, and 
G. Witherel and H. St. John as defendants: 
and the only ground of objection to the 
bill in the present suit was that it was 
prosecuted by the same solicitor who ap- 
peared for the complainant in the original 
suit in which the receiver was appointed. 



/. M. Martin, for the appellant. 
jF. H, Rodmany for resjwndent. 

The Chancellor. — ^The only error in 
the order appealed firom is that the appli- 
cation to tidce the bilb off the files was not 
denied with costs, instead of requiring the 
complainant to appear by a new solicitor, 
and to pay the costs of the defendant upon 
the motion. But that was an error in.&vor 
of the appellant, and of which he has of 
course no right to complain by appeal. 
The rule which prohibits a receiver from 
employing the solicitor for either of the 
parties to the suit in which he is appointed 
a receiver, is intended to protect the rights 
of those parties. And if they have no ob- 
jection, tJie receiver may employ the soli- 
citor of either to aid him in the discha^e 
of his trust. A mere stranger to that suit, 
therefore, has no right to object that the 
receiver has employed the solicitor of one 
of the parties in the original suit to insti- 
tute a new suit against such stranger. The 
proceedings of the complainant in filing 
this bill, were therefore strictly regular, so 
frir as regards the defendant therein ; and 
he had no right to raise the objection that 
the solicitor employed by the receiver to 
file the bill against him was a solicitor for 
the complainant in the suit in which the 
receiver was appointed. 



Before the Hon. LEWIS H. SANDFORD, Assist- 
ant Vice Chancellor of the First Circuit 

Harder v. Harder. — Albanyj Jan, 11 — 
March 22, 1B44. 

resulting trust — specific performance. 

The intestate, in 1802, bought a farm, which was 
conveyed to him in fee, and on which he lived 
until his death in 1835. When he bought the 
farm he was over sixty years of age, aind wis 
worth little or nothing. He had three sons, who 
were then of full age ; and they, with a fourth 
son, Richard, who was vounger, resided on the 

{iremiaes until his death. The farm was paid 
or out of the labor and eanungs of the four sons. 
About twenty-five years before his death; the 
intestate conveyed a small parcel of the farm to 
each of the three sons first mentioned, and ano- 
ther uarcel to a fifth son, John, who had been 
brought up in the family, simI learned a trade. 
The family also aided this fifth son in building 
his house and shop. The intestate had fivo 
daughters, who were brought up in his family, 
and married off irom time to time, la 18S^, be 
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conveyed ten acres of land, being no part of this 
farm, to Richard. In 1831, he haa the farm 
(excepting; John's parcel) surveyed, and marked 
off and divided in severalty between the three 
sons first named, declaring that each shoxild have 
the part so allotted to him. They took possession 
immediately, according to their respective allot- 
ments. About the same time, he declared that 
Richard was to convey the ten acres to the other 
three sons, and then was to have another farm 
of for^ acres, which the intestate owned in an 
adjoining town. Richard conveyed the ten acres 
accordingly, went into possession of the forty 
acres, and laid out his wife's property in perma- 
nent improvements upon the same. The father, 
in 1831, made a will, devising the farm first 
mentioned, to the three sons, according to the 
survey, and the ibrty acres to Richard. This 
will was not to be found after the death of the 
"father. John and the husbands of two of the 
intestate's daughters, having brought ejectment 
for these farms, and for other lands, it was h£u>, 
1. That the payment for the first farm by the 
sons, raised a resulting trust in their fiivor, and 
that they were entitled to it in equity. 2. That 
the agreement between the intestate and Richard, 
although not in writing, was so &r performed as 
to bind the testator and his heirs. S. That in 
respect of the other lands included in the eject- 
ment, the complainants, having a les^ title 
thereto, had no occasion to invoke the aid of this 
court, and as to such lands, the bill should be 
dismissed. 

This was a bill to restrain certain ac- 
tions of ejectment brought to recover lands 
near the city of Hudson, and to have the 
complainant's title thereto declared and 
established. The facts appear in the opin- 
ion of the court. 

J. Gau!y Jr,y for complainants. 
K. Miller^ for defendants. 

The Assistant Vice Chancellor: — 
The leading fiicts in this case, as estab- 
lished by tne testimony, are these: In 
18Q2, John M. Harder, the father of the 
complainants, of John J. Harder, and his 
two sisters who are defendants, was in the 
possession of a farm near Hudson, called 
the Roseloom farm, claiming it as owner. 
He was also the owner, by inheritance, of 
forty acres in Claverack. In that year he 
bought another farm near the Roseloom 
property, called the Irish farm, and received 
a conveyance of it in fee subject to a mort- 
gpige. Within a few years after, John M. 
conveyed small parcels of this farm to the 
complainants Michael, Robert and Peter, 
and to John J., respectively. 

In May, 1809, one Duncan recovered 
the Roseloom farm, except a small portion 
containing about ten acres, in a contested 



ejectment suit a^inst John M. The case 
is reported in 4 Johns, R. 202. 

The complainants Michael, Robert and 
Peter, in March, 1811, purchased from 
Duncan the farm so recovered, and took a 
conveyance of it to Peter. Peter subse- 
quently conveyed an undivided third part 
to Robert, and another to Michael. In 
1820, John M., the father, conveyed to the 
complainant Richard, who was his young- 
est son, the portion of the Roseloom farm 
not recovered by Duncan. 

The legal title to the residue of the Irish 
hrm remained in John M. Harder till his 
death in 1835. 

To return to the year 1802. John M., 
the &ther, was then over sixty years of 
age. Michael was his eldest son, and was 
a married man. Robert was then about 
twenty-seven years old, and Peter was of 
full age. These three, who were called 
" the hays " till they were sixty or seventy 
years old, continued to reside with their 
father on these &rms, though some of the 
time in different houses, until his death. 
The other complainant, Richard, was a boy 
in 1802. He also lived with his &ther, 
until shortly before the latter died. The 
defendant, John J., was brought up a black- 
smith. He says in his answer, that he 
commenced business in 1804. *^The boya^^ 
assisted him in erecting his buildings on 
the portion of the Irish farm conveyed to 
him. 

Besides the five sons, John M. Harder 
had five daughters, who were brought up 
in his fitmily, and married off with such 
portions as he deemed reasonable. He 
never worked any himself after his sons 
became old enough to labor. Witnesses 
who had known him from the time of the 
purchase of the Irish &rm, say that he 
never worked a day. The Roseloom farm 
was never cultivated much until after it 
was bought anew from Duncan. *' The 
boys '' worked the farms and fished in the 
Hudson river. They made a great part of 
their money by fishing. 

John M. told one witness that yhen he 
bought the Irish farm, he had not five dol- 
lars in the world. Having no title to the 
Roseloom farm, this was literally true, if 
he owned the value of the small farm in 
Claverack. And there is no room to doubt 
that fit the close of the Duncan law suit, 
he was not worth any thing. Witnesses 
who had good opportunities for knowing, 
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testify that the Irish &nn was paid for by 
^^the bcy$;^ amongst others ttieir sister, 
Mrs. Son, who was the eldest of the family. 
The &ther himself declared this, time and 
again, during his life. Hb two daughters, 
who are defendants, have made the same 
assertion, and disclaimed an interest in the 
property. (Their statements are not inad- 
missible, because they are married. If 
they had answered, making the same ad- 
missions, the court would have made a 
decree upon their admisions.) 

The family appear to have lired in com- 
mon, until aftex they were successively 
portioned off and established in life. The 
four ccMuplainants continued in common, 
until three of them became old men. 

As to John J. Harder, he did the black- 
smithing for the &rms and the fiimily for 
many years. On the other hand, he helped 
himself to grain and provisions from the 
farm, and was aided in various modes by 
the labor of "lAe 6oy«" and their teams. 
Probably no charge was intended on either 
side. His &ther declared repeatedly, that 
John J. had received his part of the prop- 
erty ; and he also stated that John J. had 
not helped to pay for the property. The 
proceeois of the Claverack farm went into 
the common stock. It does not appear that 
they were of much account. They were 
probably much less than went to the sup- 
port and fitting out of the members of tne 
family other tnan the complainants. 

My coDclttflion upon the testimony is 
clear that the Irish farm was paid for by 
the labor and resources of the mree eldest 
complainants. That Richard aided in some 
degree ; and that he bore his full share with 
the others, in the payment of the Rose- 
loom £Eurm ; so that as between the com- 
plainants themselves, he is entitled to par- 
ticipate in whatever rights they may have 
in tne aggregate property in controversy. 

To resume the history of the case. When 
John M. Harder had become ninety years 
old, the complainants began to feel uneasv 
about the title to the residue of the Irish 
farm remaining in him, and requested him 
to conv^ to tnem ; and it seems that he 
determined not tojpart with the control of 
it while he lived. But in 1831 , he procured 
a surveyor to mark out and divide the farm 
(about 82 acres^ between Michael, Robert 
and Peter, equally, which was done accord- 
ingly, and stakes put down showing their 
respective bounds. This division included 



the share <^ Peter and the small parcel 
already conveyed to Robert. He also di- 
rected a will to be prepared, and executed 
it, devising the title accordingly ; and at 
the same time giving the Claverack farm 
to Richard. He subsequentlv had a simi- 
lar will drawn and executed, giving the 
latter to trustees for Richard and his fam- 
ily, in case he became incapable of mana- 
ging it. In 1831, he declared that Richard 
was to convey his piece on the Roseloom 
farm to the other boys^ and then was to 
have the Claverack farm. He afterwards 
said that Richard's wife's property wns 
laid out on that farm, and by other proof it 
appears to have been laid out in building 
a bam and repairing the houise. On the 
19th May, 1832, Richard conveyed that 
part of the Roseloom farm to the other 
three complainants. 

After John M. Harder's death, a ereat 
part of the &milv came together to nave 
the will read, and it could not be found. 
Those present assented to take the state- 
ment of Mr. Rowley, who drew the will, 
and abide by his declaration of its contents. 
An instrument under seal. to that effect, 
was drawn up, and was signed at various 
times by all of the heirs except John J. 
Harder. Mr. Race signed it on condition 
that all should execute. Vosburgh and 
wife signed unconditionally, but on his 
getting possession of the paper two days 
after, he struck out the names of himself 
and his wife. Neither of the feme eoverta 
who are now defendants, acknowledged its 
execution before any officer. 

Mr. Rowley made a written statement 
of the contents of the will, conformably to 
the sealed agreement; and showing the 
devises before mentioned. 

In 1840, the defendants commenced ac- 
tions of ejectment to recover the Roseloom, 
Claverack and Irish farms. 

Before proceeding to the main questions, 
I will dispose of the minor points which 
were raised by the defendants ; 

1. As to the misjoinder of complainants; 
Richard Harder claiming the Claverack 
farm in severally, and setting up no interest 
in the other property. 

This objection, if it were well founded, 
is not available, because it is not insisted 
on in the answer. 

2. The answer claims the same benefit 
as from a demurrer, to that part of the bill 
setting up the complainant^s title to the 



THE NEW YORK LEGAL OBSERVER. 



125 



In Chanoery— Hakler t. Harder. 



Roseloom fiinn, on the ground that there 
WM a sufficient remedy at law. This ob« 
jeetion is well taken. Tfaxee of the com- 
plainants have the legal title to the whole 
of that &rm, and hare no need of the aid 
of this court in their defence to the eject- 
ments for that portion of the estate in con- 
trove«»j. 

In regard to the priBcipal question, the 
right to the Irish &nn, 

Although the justice of the complainant's 
claim was clearly manifest at the headings 
I felt great difficulty in the principle on 
which they could be relieved. The bill 
founds no claim upon the will, 9S one ex- 
isting at the death of John M. Haider. It 
rather founds upon the verbal contract to 
leave the lands to these parties by his will, 
as proved by Mr. Rowley, founded upon 
the consideration of their having paid for 
the property and their continuing to sup- 
port him ; and partly exeouted, by the cQ- 
vision marked out by Rowley, taki£^ pos- 
session in severalty according to it, and by 
Richard's conveyance of his parcel of the 
Roseloom £urm. 

There aie great if not insupemble ob- 
stacles to suMaining this agreement* It is 
loose and indefinite in its terms; it is by 
parol, afiecting the title to lands, and the 
part execution set up on the behalf of the 
three eldest complainants, was wholly be- 
tween themselves and Richard Harder. 

There is another ground on which the 
case may be placed in reference to the Irish 
fitfm. Ab 1 have already stated, the evi- 
dence is conclusive that the three eldest 
compkinants paid for that &rm. It is not 
probable that the decedent contributed in 
any manner to that payment. He received 
the l^al title, but he held it as a remMng 
fnui in favor of his sons who paid the con- 
sideration. 1 Crme^sDig, 471 JU, That, 
eh. 1, § 31. Soyd v. McLetmy 1 /. C. R. 
582. 

It is very true that the declarations of 
the fisither in his life time are not the kind 
of evidence by which the title to real estate 
is to be divested or destroyed. But for 
any purpose for which parol evidence is 
competent, his declarations are admissible 
against the defendants and others claiming 
under him by descent. A resulting trust 
may be proved by parol. The statute of 
frauds expresriy exce|)ted trusts arising or 
resulting by implication of law. I anail 
therefore hold tW the three eldest com- 



plainants were equitably seized in fee of 
the Irish ferm, with a claim upon them in 
favor of Richard, growing out of his con- 
tributions to the common stock, which 
went principally into the payments for the 
Duncan purchase. 

Then it remains to speak of the small 
farm at Claverack. The allegation iA the 
bill, on this subject, is substantially proved. 
One witness says that when the decedent 
was speaking of his plan of dividing the 
Irish mrm among ^^ the hoyi^'* he said that 
Richard was to give up the deed of the ten 
acres by the river to " the baySy'*^ or give 
them a new deed of it, and then he was to 
have the land in Claverack. 

Auother witness testifies that the deoe-» 
ileat said he wanted that Richard should 
give up that deed to the rest of the boys, 
and then he should have the old place in 
Claverack. 

It is fairly established that the decedent 
in consideration of Richard's conveying the 
ten acres to the other tliree complainants, 
agreed with him to give or grant to him 
the Claverack land. It is probable that 
Richard's contributions to the payment for 
the Roseloom farm, and to the general 
support of the family, were inducements 
with his father for this arrangement. But 
that does not impair the force of the alle- 
gation. It is not shewn that the agree- 
ment was inadequate, provided it rests only 
on tl^ conveyance of the ten acres. 

Richard conveyed the ten acres to the 
other complainants, went into possession 
of the forty acres in Claverack, laid out his 
wife's property in permanent improvements 
there, and has remained in possession until 
this suit was brought. The agreement is 
so far performed as to take it out of the 
statute of firauds. The decedent became a 
trustee of thei^al estate, and Richard was 
equitably seized. 

On these grounds, I think he is entitled 
to be quieteu in his title to the forty acres 
against the claims of the defendants. 

It is unnecessary for me to determine the 
points mised upon the agreement signed by 
all the defendants except John J. mrder. 

The drfendants will be perpetually en- 
joined fiK)m prosecuting the ejectment suits 
against the Irish farm and the Claverack 
property; and will be decreed to release 
the same to the respective complainants. 

The bill is not sustained as to the Rose- 
loom premises, on ihe ground already 8ta« 
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ted. For this cause, without referring to 
other considerations, the complainants must 
bear their own costs of suit. 



Kittle v. Van Dyck. — AlbaiMfy July 21 — 
Sept. 1, 1843. 

PARTIES DOWER. 

Where a mortgage is aasigned as a security for a 
loan, tiie assignor is a necessary party to a suit 
by the assignee to foreclose the mortgage. Suit 
permitted to stand over at the hearing, to make 
the assignor a party, on terms. 

Where H. purchased a farm of C., and loaned the 
purchase money of M., and paid it to C, received 
a deed from C, and gave to M. a mortgage on the 
farm at the same time, to secure the amount ; it 
was heid, that the mortgage was given for the 
purchase money, and that the widow of H. was 
not entitled to dower in the farm as against the 



Where, on a purchase of land, a mortgage for the 
purchase mone^ is given to a third person b^ 
arrangement with the seller, the mortgage is 
paramount to the dower right of the wife of the 
purchaser. 

This case was argued by 

D, Cadyy for complainant. 
/. Koottj for defendant. 

The facts are sufficiently stated in the 
opinion of the court. 

The Assistant Vice Chancellor : — ^It 
is objected that Mana Van Dyck, the mort- 
gagee, is a necessary party to the suit. I 
will first examine that point, for if it be 
well taken, no decree can be made in the 
present state of the cause. 

Her assignment of the mortgage to the 
complainant, is absolute, and expresses a 
full consideration paid to her. But it is 
proved that only about one-eighth of that 
consideration was in fact paid, and that 
such payment was a loan or advance to 
her, which the assignment was intended to 
secure. She was therefore the principal 
party interested in the mortgage at the 
time the bill was filed, and although the 
legal title to the mortgage and the land by 
virtue of ity was in the complainant solely, 
the equitahle inieresi was mainly in Maria 
Van Dyck. 

There is no doubt but that she was a 
necessary party to the suit. This was so 
ruled in Ht^art v. Abbot^ 2 P. Wms. 643, 
by Lord Chancellor King in a case like the 
one before me. Sir John Leach, V. C, 
held the same in Nonish v. Marshall, 5 
Madd. 475. 



In Johnson v. Hartj 3 Johns. Cas. 322, 
the same point was decided by the Court 
for the Correction of Elrrors, reversing the 
decree of the Chancellor, And Chancellor 
Kent assents to it in Whitney v. McEkmeyy 
7 C. J. R. 144. And see DamelPe Ch. Ft, 
304, 307. In Narruh v. Manhally it is 
true, the Vice Chancellor permitted the 
cause to proceed, on the ground that the 
assignor nad been examined as a witness 
and testified that he had been fully paid. 

In this case, nearly two years after the 
bill was filed, and long after the cause was 
at issue, Maria Van Dyck, probably in 
view of her becoming a witness, released 
to the complainant all claim which she had 
or might have against him by reason of the 
determination of the suit, or any matter 
brought in question by it, and fix>m all de- 
mands connected with or depending on its 
subject matter. 

The objection was not taken by the an« 
swer in Norriah v. Merdiallj nor does it 
appear but that the assignor had been paid 
in full before the suit was brought. VHiile 
here, the interest of Maria Van Dyck is 
distinctly and fairly set forth in the answers 
as a ground of defence, and the testimony 
sustains it. The complainant should have 
made her a party, on this objection being 
brought forward, or after obtaining her re- 
lease, should have presented the foet by a 
supplemental bill. 

On the issue as it now stands, that &ct 
is inadmissible to sustain the complainant's 
sole claim to the mortgage money. If the 
form of the pleadings were to be disr^ard- 
ed, still the complainant must show a case 
existing when he institutes his suit, in or- 
der to sustain the suit. 

Before disposing of the case on this point, 
I will examine another question which was 
fully discussed, and the determination of 
which may be a guide to both parties in 
the further progress of the suit : viz., the 
extent of the right of dower of Magdalen 
Van Dyck in the premises, and depending 
upon that, her interest in the event of the 
suit and her standing as a witness. 

I consider that the proof establishes these 
facts in regard to the mortgage : Henry P. 
Van Dyck, the late husband of Magdaden, 



bought the farm mortgaged, of Joseph 
Crandell for $2000, and it was conveyed 
to him on the 30th day of November, 1826. 
Before buying it, he agreed with his mother, 
the mortgagee, for the loan to him of tha 
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whole purchase money to be paid to Cran- 
dell, and that it should be secured by a 
morteaee on the farm. Accordinglyvhen 
Crandeu conveyed the fiurm to him, Henry 
V. D. received the $2000 from his mother, 
paid it to Crandell, and ^are to his mother 
the bond and mortgage m question for the 
$2000. They were executed on the same 
day, and no doubt at the same time that 
the deed was given and the money paid to 
Crandell. In GilHam y. Moorey 4 Leigfas' 
R. 30, where the verdict found that the 
deed and mortgage were executed on the 
same day, the court say they are bound to 
infer that they were giyen at the same 
time and were part of one and the same 
transaction. 

The complainant insists that the bond 
and mortgage were giyen for the purchase 
money of the fisLrm, and that therefore Mag- 
dalen Van Dyck's dower therein is subject 
to the mortgage. That she is dowable of 
the equity of redemption only. While she 
claims dower in the whole, and denies that 
the mort^i^e was giyen for the purchase 
money within the meaning of the equitable 
principle on that subject which is now im- 
Dodied in our statute. 

1 Rev. Stat, 740, 1 — § 5, enacts, that 
*^ where a husband shall purchase lands 
during coverture, and shall at the same 
time mortgage his estate in such lands to 
secure the payment of the purchase money, 
his widow shall not be entitled to dower 
of such lands, as against the mortgagee, or 
those claiming under him, althou^ she 
shall not have united in such mortgage, 
but she shall be entitled to her dower as 
against all other persons." 

As this provision was prospectiye, it does 
not aflfect the purchase and mortgage in 
question, which were made and given be- 
fore the adoption of the Revised Statutes. 
The legislature, in this section, it is sup- 
posed, intended to enact the existing rule 
of law. This appears from the report of 
the Revisers accompanying the section. 
Chancellor Kent in his commentaries, says 
that the transitoiy seizin for an instant, 
*' when the husband takes a conveyance in 
fee, and at the same time mortgages the 
land back to tfie grantor or to a thrdperwn^ 
to secure the purchase money in whole or 
in part," is not sufficient to give the wife 
dower. (4 KentU Conm. , 38, S9—2d edit, ) 

No reported adjudication that I have 
met with| in the courts of this state, goes 



as far as tiie learned commentator has de- 
clared the principle to extend. The lead- 
ing case is Stow v. Tifft, 15 Johns. R. 462. 
In that case, as well as the subsequent one 
of Jackeon d. Bruyn v. De Witty 6 Cow. 
316, the mortgage for the purchase money 
was given to the grantor. This was the 
fact also in the foUowing cases in other 
states, where the same decision was made. 
Boyce v. Rtaledgcy 1 Boyce R. 312; This- 
tees of Frcuder v. Center , 1 McCord's Ch. 
R. 270, 279, Gilliam v. Moore, 4 Leigh, 
ubi supra, and Holbrook v. Finneyj 4 Mass. 
566. 

The principle on which the doctrine 
rests, clearly extends to the case of mort- 
gages to third persons. In the judgment 
of the court as pronounced by Judge Spenr 
cer in Stow v. ^^, it is placed on the 
ground that the seizin of the husband is 
an instantaneous seizin only ; that the estate 
passes into him and is drawn out of him, 
quasi uno flatu, and by one and the same 
act. Or as expressed by Mr. Park in his 
treatise on the Law of Dower, page 43, 
^^ the seizin of the husband is for a transit- 
ory instant ; that is to say, where the same 
act which gives him the estate, conveys it 
out of him again." Chief Justice Parsons 
in Holbrook v. Finney, takes the same 
ground. It can make no possible difference 
m the duration or the transit of this seizin, 
whether the mortgage be given to the 
grantor or to a tmrd person. In either 
event he ffains the estate in the same in- 
stant, and by the same act, which conveys 
it out of him. 

Now in this case the substance of the 
transaction was this : We will suppose the 
three parties, Crandell, and Maria and 
Henry P. Van Dyck together; and if they 
were not all present some one must have 
acted for the absentee. Crandell delivered 
his deed^to Henry — Maria Van Dyck paid 
the $2000 to Crandell, and Henry delivered 
his bond and mortgage to her for the $2000. 
Each of these events was in consideration 
of the other. They were inseparably con- 
nected by the previous contract between 
the parties ; and in contemplation of law, 
were all accomplished at the same moment 
of time. The seizin of Henry was but for 
an instant. He received it by means of the 
money of his mother paid to Crandell, and 
it passed out of him in the same instant^ ^ 
by the mortgage to secure that money. 

If Henry had executed th^ mortgage to 
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Grandell, and he at ^e same time had as- 
signed it to Maria V. D. and received the 
$2000 from her, or from. Henry he havine 
borrowed it from her ; no question would 
have been made. Wherein does the trans- 
action before me differ from that mode, in 
an J matter of substance ? ' 

If in fiict the monev were paid by Maria 
to Henry, and by Henry to Crandell, it 
would make no difierence in the result. It 
was all done in pursuance of the previous 
agreement. The loan and purchase were 
parts of the same transaction. Without 
the one, the other would not have been 
made, and they were consummated toge- 
ther. 

The cases already cited show the uni^ 
form application of the principle of Ameri- 
can law which excludes dower as against 
a mortgage given for the purchase money 
to the vendor. The two following go the 
whole length of the case under considera- 
tion. 

In Clark v. Muwoe. 14 Mass. 351, one 
Andrews conveyed the premises to W. 
Clark, who at the same time mortgaged 
them to one Winthrop. The consideration 
of the deed from Andrews to W. Clark was 
the property of Winthrop, and the mort- 
gage was given to him in pursuance of a 
previous agreement between the paities. 
The court held that the wife of W. Clark 
was not entitled to dower, and that the 
pase was not different from what it would 
have been, had the mortgage been made to 
Andrews instead of Winthrop. 

In McCawley v. Grtmef, 2 Gill & Johns. 
318, Charles McCawley held a large tract 
of land derived from his &ther, considera- 
bly beyond his just share of his father's 
estate. In arranging and dividing the es- 
tate, it was agreed by all parties, that 
Charles should convey the land to his 
brother Hugh, and Hugh in consideration 
thereof, should pay to his brothers and 
sisters certain stipulated sums, and to se- 
cure the payment, should execute a mort- 
fpste to them of the land when he received 
at trom Charles. Those sums it was agreed 
should be received as their respective por- 
tions of their Other's estate. Charles ac* 
cordingly executed the deed to Hugh, and 
at the same time executed the mortgage 
^ and his bonds to the other brothers and 
' sisters. The Court of Appeals in an opin- 
ion reviewing the American cases, decided 



that Hngh^ widow was not entitled to 
dower against the mortgage. 

I am entirely satisfied that by the law as 
established in this state, a widow is not 
entitled to dower in land conveyed to her 
husband during coverture, which he mort- 
gaged to secure the purcluise m<mey, whe- 
ther the mortgage were riven to the grantor 
of the land or to a third person ; and that 
in such case i^he is only dowable of the 
equity of redemption. Here the mortgage 
in question was given for the purcnase 
money, at the same time Uiat the land was 
conveyed to the husband, in pursuance oi 
a previous arrangement. The widow, 
Magdalen Van Dyck, therefore, takes her 
dower in the &rm, subject to the mortgage. 
It follows that she was an interested wit- 
ness, and her testimony as it is now pne- 
sented in the cause, would be suppressed, 
if the cause were to be determined upon 
the merits. 

As the suit is defective, I will make no 
order upon the testimony. The suit must 
stand over to enable the complainant to 
make Maria Van Dyck a party, or by a 
supplemental bill to set forth the fiacts 
rendering it unnecessarv. Unless he elects 
to do one or the other, his bill is to be dis- 
missed with costs, and without prejudice. 
In case of his election, the defendants are 
to be permitted to open the proo& on the 
original bill, if they think proper ; and in 
that case they will waive tne costs of the 
hearing to which they would otherwise be 
entitled on the cause standing over for 
parties. 



SUPREMB COURT. 



SUPBEME COURT OF THE STATE OF 
NEW YORK. 



Before the Hon. SAMUEL NELSON, C. J.» and 
Judges BRONSON and COWEN. 

George W. Aldbich, nn imfaniy by Dyek, 
bu next fiieadj v. Abrahams av p Abra< 



CONTRACT — -JWrANCT. 

Where an infant avoids an executory contract he 
only cancels his obligation to perform it ; but he 
does not acquire the right to recover back what 
he has paid, or for services which he had ren- 
dered under the agreement while it renudaed in 
force, 

A., an infant, contracted for a lease of a lot of land 
in consideration of one hundred dollars, to be 
paid by instalments at certain periods* and a rent 
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equal to the interest on the sum of $500. The 
$100 was to be secured by bohd and mortgage on 
the premises, and A. was to erect, within three 
weeks, buildings sufficient to secure the payment 
of the rent and the mortgage debt A. entered, 
and erected a building on the lot* for a grocery 
■tore and ball alley, and he continued in posses- 
sion for one year and five months, but paid no 
rent The premises having become vacant, H. 
entered and occupied same. Shortly afterwards, 
A. commenced tearing down the building, and 
ordered H. to quit; die defendants, however, 
averted the destruction of the proper^, and re- 
sumed the possession, whereupon A. brought the 
present action to recover the mon^ he had ex- 
pended in erecting the buildings. The case was 
referred to arbitration, and the referee found for 
the defendant On motion for a rehearing. Held, 
that the contract was not void, but voidable at 
A.'8 election, if he could have made such elec- 
tion before arriving at full age ; but inasmuch as 
he had not performed his contract, he could not 
recover. 

Assumpsit for work, labor and materials, 
heard before James Edwards, Esquire, sole 
Referee. On the 5th June, 1840, the par- 
ties entered into a written contract, by 
which the defendants '^ sold and agreed to 
lease " to the plaintiff a lot of land in the 
Tillage of Port Schuyler, for $600, << five 
huncnred dollars of which is to be secured 
by lease, and one hundred dollars to be 
paid in the following manner," to wit : $50 
on the first of November then next, and 
$50 on the first of June following, with 
interest, to be secured by bond and mort- 
gage on the premises: the lease to bear 
seven per cent interest, also payable on 
the first day of November in each year. 
The plaintiff Mreed that he would erect 
buildines *' sufficient to secure the above 
named mtere^ on lease, and also the $100 
above named, within three weeks fit)m this 
date." The plaintiff immediately took 
possession, and erected a building on the 
lot for a grocery and ball alley. He con- 
tinued in possession until nearly Novem- 
ber, 1841. On the first day of that month, 
one Hubbard, finding the premises vacant, 
entered and occupied the property. On 
the 11th of that month, the plaintiff com- 
menced tearing down the building, and 
ordered Mrs. Hubbard to quit the premi- 
ses. The defendants told her to remain, 
and they procured a warrant against the 
plaintiff to prevent him firom tearing down 
the building. The plaintiff therefore 
brought this action, to recover the value 
of the work, labor and materials in erect- 
ing the building, and proved that he was 
under tiie age of twenty-one yeais at the 



time the contract was made, and that he 
would not become of age until February, 
1843. The referee reported in fiivor of the 
defendant, and the plaintiff moves for a re^ 
hearing. 

R. W. Peckkamy for the plaintiff. 
S. Stevens J for the defendant. 

Bronson, J. — ^This seems to have been 
a contract for a lease, for the consideration 
of a gross sum of $100, to be paid at cer- 
tain periods, and a rent equal to the interest 
on the sum of $500. The $100 was to be 
secured by bond and mortgage on the pre- 
mises, and the plaintiff was, within three 
weeks, to erect such buildings as would 
render the property sufficient security for 
the payment of the rent and the mortgage 
debt. No time was specified for giving 
the lease, but the plaintiff might have ten- 
dered the bond and mortgage and demanded 
a lease at the end of the three weeks, if the 
buildings were then completed, ft does 
not appear that the plaintiff has ever ten- 
dered the bond and mortgage, or demanded 
a lease ; nor that he has paid either of the 
two sums of $50, which fell due while he 
was in possession. He entered and enjoyed 
the property for about one year and five 
months, paying no rents, and then attempt- 
ed to tear down the building for the pur- 
pose of removing the materials. The de- 
fendants arrested the destruction of the 
building and resumed the possession of the 
property. Upon this case and aside firom 
the fiict of infancy, there is no principle 
upon which the plaintiff can recover the 
money which he expended in erecting the 
building. The defendants were entitled to 
the possession of the property at the time 
they resumed it, and the plaintiff had no 
right to destroy the building. The plaintiff 
is all in the wrong, without any fault on 
the part of the defendants. The plaintiff 
did not erect the building for the defend- 
ants, but for himself; and if he had per- 
formed the contract, the building, as well 
as the land, would have been his own. He 
could not first break the contract and then 
sue the defendants for what he had done 
under it for his own benefit. 

Although the plaintiff was an infant, the 
contract was not void, but only voidable at 
his election. l£ he could make that elec- 
tion before arriving at full age, (see Bool 
V. Mx, 17 Wend. 132 and cases cited,) 
still this action cannot be maintained, it 
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V. Until the plaintiff prored a sale and 
transfer of the stock, he was bound to trans- 
fer to the defendant, on the defendants 
offer to perform, or to rescind the contract. 

VI. The plaintiff is bound to prove an 
actual sale and transfer of the stock before 
he can recover the difference between the 
contract price and the value of the stock, 
otherwise the evil intended to be prohibit- 
ed by the stock jobbing act would be pro- 
moted and established. 

D. X>. Fields for the plaintiff, contra, 

L There was no error in the ruling 6r 
charge of the judge at the trial. 

II. The contracts declared on were well 
proved. 

III. They are not within the statute of 
frauds. 

IV. The breach of the contracts by the 
defendant was proved j^rima/oct^ by his an- 
swer, and also by his payment on account. 

V. The rule of damages was correctly 
laid down by the judge, and the verdict 
was fully borne out by the proo&. 

The following authorities were referred 
to in the argument : TheobM on Surety ^ 
23. 3 Atk. 303. 15 East, 270. 9 Vea. 250. 
1 Peters 650. Sug, Vend, 46. 16 Mass, 221. 

Vanderpobl, J. — ^A motion is now made 
for a new trial, on several grounds ; some 
of which will be noticed, 

I. An objection was made, that there 
was a variance between the contract as 
proved^ and the contract set forth in the 
plaintiff's declaration. This objection is 
untenable. The contract was set forth 
with sufficient certainty, and there was no 
such variance as to render the objection 
available. 

II. The more important question is, 
whether in regard to the 200 shares. of 
stock, for the sale of which a contract is 
alleged to have been made on the tenth of 
March, 1842, enough was shewn by the 
plaintiff to satisfy the statute of frauds. 
The consideration which I have given this 
case, has brought me to the conclusion 
that the proof mtroduced by the plaintiff 
was not sufficient to satisfy the statute, 
and that the view taken by me at the trial, 
as expressed in my charge to the jury, is 
not sound. 

1st. It was not contended on the argu- 
ment, and can not be pretended now, that 
the paper or memorandum deposited by 
the parties with Dykers & Alstine, of itself, 



proves a complete contract. It does not 
set forth the indispensable ingpredient af 
price or consideration. It merely states that 
the certificates were put up ^^ to secure a 
contract of 200 shares bought by Wood'^ 
ward of A. W. Vanpel, the 10th of March, 
1842 at the option of the buyer 30 days." 
Here are not all the requisites of a bin<fing 
contract. 

2nd. The extract from the schedule of 
the answer in chancery is relied upon to 
prove or make out, not only the contract 
but a breach of it by the defendant ; and 
this was the view I took at the trial. F%rU. 
Did it prove the contract ? The fifteenth 
section of the statute of firauds, passed 26lJi 
Februarv, 1787, and found in the 1 Rev. 
Laws of 1813, (page 79,) was an exact 
copy of the 17th section of the 1*^1 ««h 
statute of frauds. Under the statute of 
Charles in England, and in this state before 
the last revision of the laws, it was held by 
the courts here and in England, in a series 
of decisions, that, to satis^r the statute ^ it 
was not necessary that the ori^nal agree- 
ment should be in writing, but tnat writings 
of the party sought to be charged, written 
cfier the contract was actually made, satia* 
fied the statute. It was stifficient if a coa* 
tract could be collected from several difier^- 
ent and separate documents. * (2 Stark, on 
Ev., 1st ed., 612.) A bill of parcels, in 
which the vendor^s name was printed, 
might be connected with a subsequent 
letter, written by the vendor to the vendee : 
Saunderson v, Jackson, (2 Bos. and Pul. 
238.) So an order for goods, written and 
signed by the vendor in a book of the ven- 
dees, but not naming the latter, might be 
connected with a letter written by the ven- 
dor to his agent, mentioning the name of 
the vendee: Allen v. Bennet, (3 Taant. 
169.) So it was also well settled, that it 
was not necessary that the signing of the 
party should be at the bottom of the writing, 
but that if the name of the party were 
written by him at the top, or any other part 
of the writing, it was sufficient. In short, 
all that the statute required was, not that 
the contract itself^ but that the evidence 
thereof y should be in writing. If the statute 
of Charles were now for the first time to 
receive a judicial construction, it is more 
than doubtM whether the rule by which 
a writing, cotemporaneous wi^h die con- 
tract, has been dispensed with, would be 
judicially promuiged. The laxity in set- 
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tling the conttraction of this statute has 
been the theme of animadyenion with 
many learned lawyers and judges. Mr. 
Evans, in a note to his statutes, (vol. 1, 
page 211,) says, it is an act which, next to 
those relating to the settlement of ^e poor, 
has been prMUCtive of greater litigation in 
settling its construction, than any in the 
whole range of statutes ; that it was stated 
by Mr. Barrington, forty years ago, to be a 
common notion in Westmmster Hall, that 
it had not been explained at a less expense 
than iS100,000 ; that great laxity in its 
construction had prevailed ; and there could 
be no doubt that the permitting the exposi- 
tion of an act, to be influenced oy any opin- 
ions respecting its poHey or uUKt^j was not 
less repugnant to general convemence than 
to the maintenance of a due subordination 
of judicial interpretation to legislatiye au- 
thority. 

3rd. Is there such a difference in the 
phraseol<^ of the seyenteenth section of 
the statute of Charles f which was incorpo- 
rated in the revision or 1813) and the sec- 
tion of our revised statutes relating to con- 
tracts for the sale of goods for the price of 
$50 or more, as to d^ew an intention to 
alter the statute in regard to the time the 
writing or memorandum shall be executed? 
This point was not made at the trial, and 
my charge to the jury in &yor of the suffi- 
ciency of the evidence of the contract was 
founded upon my view of the authorities 
under the 15th section of the old statute of 
firauds, as found in the remtion of 1813, 
which provides that ^^ no contract for the 
sale of any goods, wares and merchandize 
Cor the price of ten pounds or upwards, 

diall BE ALLOWED TO BE QOOD, CXCCpt the 

buyer shall accept part of the goods so sold, 
and actually receive the same, or give 
flomething in earnest to bind the. bargain, 
or in part payment, or that some note or 
memorandum in writing of the said bargain, 
be made and signed by the parties to be 
charged by such contract, or their i^ents 
thereunto lawfully authorized." (&o'd 
Laws 79, §15.) The revised statute pro- 
vides, (2nd vol. N. E. 70, sec. 2,) <'That 
every contract for the sale of any goods, 
chattels or things in action for the price of 
fifty dollars or more, $haii be void, unless a 
note or memorandum of such contract be 
made in writing and tubicribed by the par- 
ties to be charged thereby. 

The act of 1813 prorldes that no such 
19 



contract shall be ^'^ allowed to be good?^ 
Allowed to be good, a/ what fnne ? Not, say 
the courts, at uie time of die maldng of tlie 
contract, but at the time U u eel up amd 
soaght to be enforced as a coiUract. If, in- 
termediate the actual making of the con- 
tract and the time it is set up, the par^ 
seeking to enforce it, shall procure written 
evideroe of the contract, the statute is sat- 
isfied. It would seem from the language 
of the section that courts had (what learned 
lawyers and judees have denied) at least a 
plausible ground for saying, not that the 
parol contract was no contract, but that it 
was one of those contracts which should 
not be ** allowed ^ by courts ^^ to be good/* 
unless the party setting it up, exmbited 
some species of written evidence of its ex- 
istence. 

But the abore quoted section from the 
revised statutes, to my mind leaves no 
room for such an interpretation. It pro- 
vides positively that every such contract 
shall be voidj unless a note or memorandum 
be made in writing and subscribed by the 
parties to be chargei thereby. Void things 
are as no things, and after words so strong 
and explicit as these, it would be no com- 
mon-place stretch of judicial legislation for 
courts to say, that a parol non-entity may 
acquire legal validity from a long subaeK 
quently written note, statement or answer 
in chancery made not to the party himself| 
but to a third person, and without any in- 
tention to create a liability to the plaintiff. 

Suppose no statute of frauds ever to have 
existed before the last revision of the laws, 
either here or in England, can there be a 
doubt that all our courts would say witi^ 
out hesitancy, that it was the intention of 
the legislature to require a writing, ai As 
time of making the contract ? The Court of 
Errors, in Davis v. ShieldSy (26 Wend. 341,) 
decided, that the revised statutes had 
wrought a change in the statute of fiuuds, 
in one important particular. What under 
the old statute was deemed sufficient as a 
signing J is not now a compliance with the 
statute requiring a subscribing. Now, to 
bind a party, his name must be signed be- 
low or at the bottom of the memorandum 
or writing. 

But if this view of the present statute is 
unsound, there is another difficulty in the 
plaintifPs case in regard to the 200 shares, 
which entitles the defendant to a new triaL 
When a party, even under the old statute, 
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• relied upcm and claimed to pat together 

• two separate writings to make oat a c<hi- 
tract, or upon a single after writing, it was 
necessary that the writing or writii^ 
ahoold be sach as shewed a complete con- 
tract, and no parol evidence coald be re- 
ceiyed to add to or vary them. It has 
already been remarked, that the memoran- 
dam A the parties, left with Dykers & Als- 
tine, is totally defective in not stating the 
mce or consideration agreed to be paid. 
The schedule to the answer in chancery is 
dien resorted to, to supply this defect, 
lliere, we find, under the caption or head- 
ing before stated, the figures — ^'^ Shares, 
200-4x>ught of A. W. Vanpel, 55, B. 30, 
-—1000.'' Now, it would not be easy for 
a judge, without the aid of parol evidence, 
to determine what these %ures mean. 
There is no headii^ above the column in 
which the figures " 55 " stand which in- 
dicate that t^t column denotes the price 
agreed to be paid. The word ^' shares " is 
written over the column in which the %- 
urea 200 stand. We are therefore suffi- 
ciently informed, that a contract was made 
for two hundred shares of stock ; but what 
price was agreed to be paid does not appear 

' with that mstinctness which I should hold 
indispensable when a party relies upon a 

• collateral writing like this ; one not designed 
to commit the signer or subscriber to the 
plaintiff; but which is attempted to be tor- 
tured into a contract in the absence of 
what b generally regarded an indispensable 
constituent to every binding engagement. 
Whether this is one of those ambiguities, 
which the plaintiff could be permitted to 
enlain, is a question which I have not felt 
called upon to look into; the point not 
havins been discussed or taken at the trial, 
I am therefore of opinion, that the plaintiff 
did not adduce evidence enough to satisfy 
the statute of frauds, as it existed before 
the last revision. 

1 am well aware that an argument may 

• be attempted to be derived firom the reports 
and notes of the revisers, 3 R. Stat. 657, 
firom which it appears, that the revisers 

• augnested several additions to the section 
of the statute of fiiiuds, which the legisla- 
ture overruled. Among them is that, ^^the 
9oie or memorandum dumid be reduced to wrv- 

imgj AT THE TIME THE CONTRACT IS MADE." 

• Tlua argument will have but little weight, 
when it appears that the provision that the 
^pruse^ or eomderaHwn of the contract 



should also be contained in the written 
contract was also overruled. 7%ai had 
always been held indispensable to the va- 
lidity of a contract onder the old statute 
of frauds, and it is equally so now. If tiie 
revisers' reports and the action of the legis- 
lature upon them are to furnish a conclu- 
sive key to the intention of the legidiature, 
then it may be said, it is no longer neces- 
sary to set forth the ^^priee^^ or ^^eonuider^ 
don^^ in a contract; a proposition which 
all courts would reeard as preposterous. 
We are, therefore, still bound to look at the 
language of the legislature in these enact- 
ments; to compare that language with 
antecedent statutes on the same subject, to 
learn whether they wrought or intended to 
work any alteration in the .law. 

III. The judge at the trial, at all events, 
erred in chargii^ the jury, that the schedule 
to the answer in chancery was sufficient to 
prove the breo/di of the contract, as well as 
the contract. This opinion was based upon 
the following heading of the schedule to 
the answer in chancery: ^^ Contracts for 
stock boueht by J. M. Woodward on ac- 
count of ue Long Island association, and 
fifr which he U etUl Kabk, The judge 
charged the jury, that this admission of 
liabiuty on account of such contracts was 
of itsebf evidence, that all the prerequisites 
to constitute such liability lutd b^n ob- 
served or complied with. Upon reflection, 
I am satisfied that this was rather too libe- 
ral a construction of the phrase, *' for which 
I am still liable," especially when viewed 
in connection with the manner fa, and the 
purpose /sr which it was put finrth. The 
sufficiency of the answer to prove the 
breach was broadly put to the jury, with- 
out adverting to the letter from defendant 
to plaintiff, of the month of April 1842, 
stating, that he would not receive the two 
hundred shares of stock, the contract for 
which fell due on that day. It was for the 
jury to say, whether that letter referred to 
the contract of the 10th of March, on which 
the suit was brought. If it did refer to 
that contract, it would, no doubt, have 
saved the plaintiff the necessity of resorting 
to a formal tender of the stock ; but the 
judge told the jury, as matter of law, that 
the answer per ee was enough to prove the 
breach. This was giving it entirely too 
much efficacy. 

IV. The defendant insisted on the argu- 
ment that the plaintiff should have proved 
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an actual sale and transfer of the stock, 
before he could recover the difference be- 
tween the contract price and the value of 
the stocky on the ground, that the evib 
intended to be prohibited by the stock-job- 
bing act would not otherwise be guarded 
a^jauurt. This point was not taken at the 
trial, and I hare not- therefore thought it 
necessary to look into it. The defendant 
is entitled to a new trial. 

Jvdge Vanderpoel prefaced the reading 
of the above opinion, with the remark, that 
he had not had the opportunity of reading 
it to his brethren, and that the views con- 
tained in it must therefore be deemed hU 
4wm^ After reading it. Judge Oakley re- 
marked, that he fully concurred in aU the 
views of Judge V. as set forth in his 
opinion. 

A new trial was granted. 

The Chief Justice, without expressing 
any dissent, gave no opinion upon the point, 
whether the revised statutes now require 
the writing to be made ai ike iime cfmaiamg 
the anUracij and is, therefore, uncommitted 
as to that point ; but was in fitvor of grant- 
ing a new trial on other ffromds. 



COURT OF APPEALS, 

FLORIDA. 



RtCRARB K. Call, George K. Walker 
and Isaac W. Mitchell, plamHfi in 
enoTy V. William L. Jeter, defendant in 



demurrer to- evidence NEW TRIAL 

SPECIAL ENDORSEMENT OF NOTE. 

Where there was a demurrer to evidence by the 
defendant, and joinder in demurrer by the plain- 
tiff, and judgment was rendered for the demur- 
rants. Held that the court, on motion, without 
affidavits, had the power to set aside the demurrer 
and the judgment and the proceedings thereon, 
and awaid a vemrt de no90. 

Where a party is a bona fide holder of a promisaory 
note, it may be endorsed to him after suit brought, 
and such endorsement will relate back to the 
time of delivery. 

Where there was a special endorsement on a note, 
and it appeared that the endorser was a mere 

rit ana had no interest in the note. Held that 
special endorsement written over the endor- 
sei^s name, might be stricken out Carmack, J., 



Error to Leon Superior Court. 
This was an action of assamnsit institu- 
ted in the court beloW| by the defendant in 



error, endorsee, against pUuntifi in error 
makers of a promissory note. At the trial 
had in February, 1842, the defendants in 
the court below demurred to the evidence 
— ^plaintiff, by his counsel, joined in de- 
murrer, and contingent damages were a»- 
sessed by the jury, subject to the opinion, 
of the court upon the demurrer to evidence. 
The usual interlocutory judgment was en- 
tered, and the court took time to advise. 
Afterwards and on the 3rd March, 18411, 
the court gave a final judgment in &vor 
of the demurrants, ^^ that the plaintiff take 
nothing by his bill, but for his false clamor 
be in mercy, &c.,'' which was duly entered. 
On 10th March, 1842, at the same term, 
the plaintiff made a motion, accompanied 
by affidavit, ^' to set aside the demurrer to 
evidence, and the proceedings and judg- 
ment thereon, and to award a venire /acia$ 
de novo in said cause," and after, aigument 
it was ordered by the court in the veij 
words of the motion. The defendants ex- 
cepted to this action of the court. The 
case being thus reinstated, the plaintiff 
filed an amended declaration, and another 
trial was had on 14th February, 1843^ and 
a verdict rendered for plaintiff. From this 
judgment this writ of error was brought. 

The plaintiflb in error insisting that thej 
are entitled to their judgment rendered on 
the demuirer to evidence, that the court 
had no power to set aside the same, or to 
award a venire faciae de novo, and that the 
whole proceedings since such judgment are 
irregular and void, assigned for error, 

1. That the court below erred in enter- 
taining said motion of 10th March, 1842, 
and in its action thereon : 

2. That if the case was lesally opened 
anew, then that there is error m the judg- 
ment of the court below upon the pleadings 
had in the case : 

3. That th^ note should not have been 
admitted in evidence under the declaration, 
and that the court erred in permitting the 
plaintiff to strike out the special en&rse^ 
ment on the note. 

7%onquon and Hdgner* far plaintiffii. 
Thomas Halizaii and /. D. Wutcoti^ tot 
defendants. 

Marvin, J.^ — ^This was an action of ae- 
sumpsit brought by' Jeter, the plaintiff be- 
low, as endorsee against Call, Walker and 
Mitchell, as makers of a promissory note 
dated March 1st, 1839, payable to the order 
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of James T. Lorimer, agent for George L. 
'Fauntleroy and endorsed to the plaintLflT. 

The cause was first tried in the Leon 
Superior Court, at the &1I term of 1842. 
' At that trial the defendants demurred to 
'the plaintiff's evidence, the plaintiff joined 
In the demurrer, and judgment was there- 
upon ^yen for the defendants. Several 
days afterwards and at the same term, the 
court, on motion of the plaintiff, set aside 
this judgment and the demurrer and joinder 
to evidence, and awarded a venire facias de 
fumoy or in effect a new trial. The cause 



again tried at the fall term of 1843, 
and a verdict was found and judgment ren- 
dered against the defendants, who sued out 
their writ of error retumahle in this court. 
The defendants assign eight errors in the 
proceedings of the court helow, as causes 
for the reversal of the judgment. 

1. The first error assi^ed is, that the 
court erred in setting aside the judgment 

' on the demurrer to evidence, and the de- 
murrer and joinder, and awarding a new 
trial. It is dear, that in point of law that 

' judgment was right. The plaintiff claimed 
to recover upon the note through the en- 
dorsement of LeBaron, as administrator of 
Fauntleroy ; but he omitted to prove that 

'LeBaron was such administrator, by pro- 
ducing his letters; without which, his 
proof was incomplete. This omission en- 
titled the defendants to the judgment upon 
the demurrer. That judgment was without 
error, and could not have been reversed in 
any appellate court ; And, as long as it re- 
mained unvacated and unreversed, it con- 
stituted a perfect bar to any other or future 

, action upon the note. The plaintiff then 
on account of this slight omission of his 
counsel, induced perhaps by mistake, by 
inadvertence, by misconception of the law 
in the hurry of the trial, or other similar 
cause, would forever have been barred of a 
recovenr upon this note, had not the court 
set asi^ this judgment, and the demurrer 
to evidence, and ordered a new trial, and 
thus have given the plaintiff an opportunity 
to supply uils defect in his proof. To say 
now, Uiat, under these circumstances, the 
court erred in setting aside that judgment, 
is to say that the law never shows indul- 
gence to suitors on account of surprise, or 

' the errors or mistakes of counsel ; and that 
the grossest injustice and wrong may be 
consummated in the courts of justice, and 
they are powerless to relieve. We think 



that the la^ holds no such austere lan- 
guage. It sometimes compassionates the 
frailties of mankind. We grant that if a 
suitor sustains loss firom the negligence, 
carelessness, or unsldlfulness of his attor- 
ney or counsel, he has his remedy against 
the attorney or counsel, who must respond 
in damages. We grant too, that the courts 
will very rarely relieve a suitor from the 
consequences of the acts or omissions 
of his attorney or counsel in the progress 
of a cause. But the law in a proper 
case permits such relief, and courts will 
sometimes grant it. 2 Haywood 242 j 3 
Hawks 205, 310, Meacham v. DtuUey, (5 
Wendell 514.) No precise rule, containing 
all the proper limitations, restrictions and 
exceptions, can be laid down to govern the 
courts in such cases. New questions are 
constantly arising, and must be decided by 
the application of old principles, or the 
adoption of new. No new principle, how- 
ever, need to be adopted in the j^esent 
case. The setting aside of the judsmeat 
and demurrer rested in the sound msere- 
tion <^ the court — ^not an arbitrary or 
capricious discretion, but a legal judicial 
discretion, governed in its exerciae by a 
consideration of the whole case, and by a 
reference to rules and decinons in analo- 
gous cases. Defaults are opened, continu* 
ances, amendments, and new trials an> 
granted upon similar principiles. So may 
solenm judgments upon similar principles 
be vacated. (2 Comes 138.) Courts are 
established to administer justice, and the 
law requires them sometimes to exercise 
discretionary powers. A judgment during 
the term at which it is pronounced, pos- 
sesses no more solemnity or sanctity man 
any other order ; and a judgment on a de- 
murrer to evidence, is not mfferent in this 
respect from any other. A court of justice 
would ill accomplish the ends of its insti- 
tution, by refusing to set aside a judgment 
which IS contrary to justice or equity, and 
obtained by surprise, mistake, or miscon- 
ception, when the party would be other- 
wise remediless. ( Soulden v. Cooky 4 Wend. 
217, Hunt V. Dean, 6 Wend. 637.) We 
think the court below did not err in setting 
aside the judgment and the demurrer to 
evidence, and awarding a new trial. We 
express our opinion on this point, because 
it was ably discussed at the bar, and be- 
cause the defendants* counsel claimed that 
that judgment should be reinstated. But 
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we are also of the opinion^ that ihe setting 
aside, or refusing to set aside a judgment 
under such circumstances, is a question pf 
judicial discretion, and cannot be assigned 
for error. 

The second, third, fourth and fifth enrors 
aniffned, consist in the yarious decisions 
made in the court below upon various de- 
murreni, motions to strike out pleas, mo- 
tions to reject pleas, &c.. We have care- 
faUy examined the errors assigned, and the 
various and numerous pleas, replications, 
rejoinders, demurren, &c., and find no error 
in the decisions of the court upon any of 
the questions arising upon the pleadings. 
It would be a useless consumption of time, 
to show that these various decisions were 
right ; for if they had all been wrong, the 
present judgment would still stand ^ood, 
notwithstanding such erroneous decisions ; 
for it is plain hom the record, that the de* 
laiidants were not, and could not have been 
injured by such decisions* 

In passine, however, it may be proper 
to remark, that each and all of the numer* 
ous special pleas, filed by the defendant, 
that possess any semblance of merit, except 
the two pleas of a former judgment, are 
&tally bad as a bar to the action ; for they 
answer the counts upon the note only, 
leaving the common money counts unaii* 
awered. The plaintiff might be entitled to 
recover lor money lent, had and received, 
4ec., and yet be barred of his recovery on 
the note. 

The sixth assignment of error Is, that 
the court erred in admitting the note in 
evidence under the declaration. The de- 
fendants^ counsel objected to giving the 
note in evidence ; but upon what ground, 
does not appear from the bill of exceptions. 
The note and endorsements were duly 
proved, and LeBaron's letters of adminis- 
tration produced^ If the objection was 
upon the ground, that Lonmer's endorse- 
ment was made subsequent to the com- 
mencement of the suit, we do not think it 
sufficient ; for the plaintiff bein^ the bona 
fide holder of the note at the time of the 
suit brought, the endorsement should be 
lield to relate back to the time of delivery 
(2 Comet 284); and if there were error in 
admitting the note in evidence, on account 
of the want of Lorimer's endorsement be- 
fore suit brought, the error was afterwards 
cured by the testimony of Lorimer. We 



think the note was properly admitted iu 
evidence. 

The seventh error assigned is, that the 
court erred in permitting the plaintiff to 
strike out the special endorsement on the 
note — ^'^Pay to G. L. Fauntleroy or his 
administrator,'^ written over Lorimer's sig- 
nature. The testimony of Lorimer showa' 
that he was the mere agent of Fauntleroy; 
he had never had any interest in the note, 
and had delivered it to Fauntleroy, in his 
lifetime, or to LeBaron, his administrator^ 
but had neglected to endorse it until after 
the suit had been commenced^ The plain* 
tiff received the note from Fauntleroy's 
administrator. With this testimony of Lo- 
rimer, we think it not material whether 
the note was endorsed by Lorimer or not^ 
or whether the special endorsement waa 
stricken out or not. 

We think there was no error in the 
chai^re of the judge* The judgme^t mos^ 
be amrmed with costs. 

Caricack, J., diaseniienie. — That we may 
have a full view of the law relative to the 
first question raised in the discussion of thifl 
case, I will state it at length as laid dowu 
in the case of Gibson Sf Johnson v. Hunter^ 
{2 Henry Blackstone's R.) This case waf 
aecided in the House of Lords, and has at 
all times since been referred to as the lead- 
ing case on demurreis to evidence. It ia 
here stated that — ^^^All our books agree, 
that if a matter of record, or other matter 
in writing, be offered in evidence in main- 
tenance of an issue joined between the 
parties, the adverse party may insist upoi 
the jury being discharged from giving a ver^ 
di^Uj by demurring to uie mcfafice, and obR" 
ging tie pwriy offering the evidence to joia 
in the demurrer. £(e cannot rduse to join; 
he must joiny or waive the evidence. Our 
books also agree, that if parol evidence be 
offered, and th6 adverse party demurs, he 
who offers the evidence may join in the d^ 
murrexy if he will. The language of the 
books is indistinct whethet' the party offer- 
ing the parol evidence shall be obKged to 
join in demurrer. Why is he obliged to 
join in demurrer, when the evidence which 
he offered is in writing.' The reason is 
given iu Croke's report of Baker's case— 
because, says the book, Uhere cannot i0 
any variance of matter of writing,^ Parol 
evidence is sometimes certain, and no 
more admitting of any variance than • 
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matter in writing, but it is also often loose 
and indeterminate, often circumstantial. 
The reason for obliging the party offering 
eMence in wriHng to join tn demurrer^ ap- 
plies to the first sort of parol evidence, but 
it does not apply to parol evidence which 
is loose and indeterminate, which may be 
urged with more or less effect to a jury, 
and least of all will it apply to evidence of 
circumstances, which evidence is meant to 
operate beyond the proof of the existence 
of those circumstances, and to conduce to 
the proof of the existence of other fiu^ts. 
And yet, if there can be no demurrer in 
such cases, there will be no consistency in 
the doctrine of demurrer to evidence, by 
which the application of the law to the 
fiict on an issue is meant to be withdrawn 
from a jury, and transferred to the judges. 
If the party who demurs will admit the 
evidence of the fiict, the evidence of which 
tiet is loose and indeterminate, or in the 
case of circumstantial evidence, if he will 
admit the exbtence of the &ct which the 
circumstances offered in evidence conduce 
to prove, there will then be no more va- 
riance in this parol evidence, than in the 
matter in writing ; and the reasons for com- 
pelling the party who offered the evidence to 
join in demurrer j will then apply, and the 
doctrine of demurrers to evidence will be 
uniform and consistent." After citing 
Wright v. Bindery ^Aleyn's Reports,) and 
SaherU case, (Cro. Eliz.,) and commenting 
on them for the purpose of proving his 
positions, the chief justice says — ^^ These 
Cases have very carefully marked the pre- 
cise ground upon which a party may demur 
to evidence; and prove, that if the party 
fnay demur, the other party must join in 
demurrer." Again, the chief justice says, 
speaking of the cases of uncertain and in- 
determinate evidence — ^"^It seems to follow, 
as a necessary conclusion, that if he will 
confess the matter of fact to be true, then 
he is to be admitted to his demurrer^ and that 
if he is admitted J the other party must join to 
demurrer. ^^ In citing the case of TVorsehf 
y. FiHskery which is reported in 2 Rolle's 
Rep. 117, the chief justice says, ^^that Mr. 
Justice Doddridge, who was one of the 
ablest men on the bench, said, ' the court 
might deny and hinder the party demurs 
rin^, by ovemiling the matter in demurrer, 
if it seemed to them to be clear in law ;' 
and the court did, in point of &ct, in that 
casCi overrule the demurrer, and leave the 



case to the jury. The demurrer in that 
case was certainly fiivolous ; but if it had 
been overruled improperly, it might, I pre- 
sume, have been the subject of a bill of 
exceptions." This opinion of Chief Jus- 
tice feyre was given as instnictions to the 
house of lords, and it may well be sup* 
posed that it was drawn up with great 
care, and that the full force of each ex- 
pression was well weighed before it was 
committed to paper. & the three classes 
of cases mentioned and discussed, in which 
a party may demur to evidence (and evety 
possible case is included in some one df 
these classes), it is stated to be a matter 
of right that the party may demur, and that 
the other party shall be obliged to join in 
demurrer. In four different placea of that 
part of the opinion above extracted, the 
same expression occiirs, if not in the same 
words, at least in words of equal force. 

If it be true without qualification, that 
in every case where the fiicts {woved are 
certain, or rendered certain by admissions 
of the party demurring, that it is his right 
to demur, and that the other party shall 
be obliged to join in demurrer, I ask if he 
can be deprived of this right ? It is clear 
that the mere refusal of the other party to 
join in demurrer cannot ha¥e this efiect, 
or ebe the chief justice meant nothing 
when he says, that the other party sAo// be 
obliged to join in the demurrer. Has the 
court the power to prevent the one party 
firom demurring, and forcing the other 
party to join in demurrer, when the &cis 
are certain, or in the case of circumstantial 
evidence, if the inference deducible from 
the circumstances are admitted ? If the 
court has any discretion over this subject, 
I repeat again, that the chief justice has 
committed a great error in laying down 
the doctrine which he did, to the house 
of lords, four different times, in the stron- 
gest possible genera! expressions, without 
qualification. If the court may, by an 
exercise of discretion, deny to a party the 
right to demur, or refuse to rule the other 
party to join in demurrer, it is too impor- 
tant a qualification to the general rule to 
have been omitted by the chief justice in 
defining the rights of the parties. That 
no such qualification was intended or can 
be implied, is rendered certain, when he 
comes to speak of the power and duties of 
the court. " The court might deny and 
hinder the party demurring, by overruling 
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die matter in demurrer, if it seemed to 
tliem to be dear in law," is the language 
ci Mr. Justice Doddridge, in the case m 
Holle. If the court has any discretion 
orer the subject, then has Mr. Justice 
Doddridffe misled us, by saying that the 
court might deny and hindler the party, 
only when it seemed to them to be clear 
law. And, says the chief justice, the court 
did, in point of fitct, in that case, oyerrule 
the demurrer, and leave the case to the 
jury, ^^but if it had been overruled im- 
properly, it mieht, I presume, have been 
the subject of a oill of exceptions." If the 
overmluig a demurrer to evidence was a 
matter of discretion, a bill of exceptions, 
it will be conceded, would not afibrd a 
remedy in the English courts, as that 
remedy is confined to errors in law, and 
cannot reach matters of discretion. But 
lest it should be supposed that the chief 
justice entertained a doubt by Eis using 
the words ^^ I presume," &c., notwithstand- 
mg the whole case excludes such a suppo- 
sition, it may not be amiss to show that no 
0ach doubt could have been intended, by 
referring to other authorities on this point. 
In Mansel'on Demuirer, 125, it is said, a 
bill of exceptions must o/ipoys be upon 
aome point <^ /ato, as in ^^ overruling a 
challenge, or r^tuing a demurrer to m- 
lieiics." In the case of Henry Cart v. The 
BMop of St. Davidsj and others, (Croke 
Char, 341,) it is held, <<that if the court 
overrules a party who offers a demurrer to 
evidence, it is a proper case lor a bill of 
exceptions." 

From this examination of the authori- 
ties, I may certainly conclude that it is 
the law, and not the discretion of the 
court, which fixes^ defines, and controls 
the rights of the parties to a demurrer 
to evi&nce. It is equally clear that the 
court has no power to prevent or arrest 
the proceedings in the issue of law, which 
a party may choose to raise by demurring 
to evidence. It is an issue which the 
party has a right to make, and which the 
ecmrt is oblig^ to decide, for it would be 
absurd to say that he has the right to make 
the issue, unless he also has the right to 
have the judgment of the court upon it. 

The bill of excepti<His can secure all 
these rights. But can the law secure 
nothing more to him than the right to 
make uie issue and to have the judgment 
•fthecourt given upon that issue? Does 



it not also secure to him the right to have 
the judgment to remain as well as to be 
given ? I do not deny but that at any time 
during the judgment term, the court may 
alter or modify any of its judgments. It 
may perhaps vacate them if it chooses. 
But if the issue is relevant, and such a one 
as the party had a right to make, it must 
remain, and if the judgment on it be vaca- 
ted, the court must give another jud£;ment 
on that issue. If, as I have fillly shown, 
the court has no power by an exercise cS 
discretioii, to dismiss or set aside a demur* 
rer to evidence before judgment is given^ 
it is difficult to perceive mience it derives 
the power to do so after the judgment ia 
given. If by entering the judgment and 
then vacating it, the court can annihilate 
this issue, wnen it is clear that from the 
time the demurrer commenced up to the 
last moment before the judgment, it had 
no power to do so, then it foUows that the 
court may do indirectly what it has no 
power to do directly. It cannot be true 
that the court may, by the mere exercise 
of discretion, deprive a party of his rights 
under a judgment which the law has forced 
the court to give. No such incongruity 
can exist between the disc^tionary powers 
of the court and the express written law. 
And yet if I have reasoned right, such in- 
congrui^ must exist, if the court can dis- 
miss an issue which it was obliged to per- 
mit to be made, and vacate the judgment 
on that issue which it was obliged to ren- 
der. If the court may do this upon an 
issue of law legally presented by a demur- 
rer to evidence, it is difficult to perceive 
why the court might not do the same thing 
on the issue of not estfactumj and thus force 
the defenduit to rest his defence upon the 
plea of covenants performed, or sucn other 
plea as the court might direct. 

But lest it may be thought that the dis- 
missing an issue of law upon special verdict 
or demurrer to evidence, and ordering a 
ventre de novOj is in effect nothing more 
than granting a new trial, which I admit 
is an exercise of discretion, it may be well 
to examine a little further into what the 
court must do in the former case, and then 
show some of the reasons for what it mag 
do in the latter. 

In the case of Bradford v. Ingram^ (5 
Haywood 161,) Judge Haywood, in deliv- 
ering the opinion of the court, says : ^ The 
demurrer to evidence being in place of a 
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special yerdict where the defendant below 
cannot prevail hj showing the testimony 
inadmissible, to Imve it rejected, but says 
the evidence itself, though competent to 
be received, and though it maintain the 
fitct which it is offered to prove, does not 
still in law maintain the case of the plain- 
tiff, but is afraid the jury will misapply the 
law, if they determine both the law and 
the &ct, and at the same time fears they 
will not give a special verdict, leaving the 
law for the court to apply ; then, by de- 
murring to the evidence, be may cause the 
fiftct to appear as satisfactory as if stated in 
a special verdict." If the special verdict 
or uie evidence demurred to (for the one 
is used in the place of the other) is so 
loose and uncertain a& not to present the 
intended issue of law to the court, the 
issue, of course, is not tried by the court, 
there being in truth no such issue made 
up and presented. An atteif^t to prevent 
an issue of law to the court by special ver- 
dict, or by demurrer to evidence, may be 
abortive, and in such case the court has 
no alternative but to order a ventre facias 
4e novo. In such a case the jury have 
been discharged under the mistaken belief 
that the cause would be tried upon the 
issue of law which the parties thought had 
been made up and presented to the court. 
But when upon examination it turns out 
that the special verdict or the evidence 
demurred to is so loose and uncertain that 
no question of law can arise upon it, the 
court cannot of course try it, and the suit 
would remain forever untried if the court 
could not order a ventre facias de novo. 
From this I may conclude, that in every 
case of special verdict or demurrer to evi- 
dence, whether there shall be a judgment 
of the court or a vemre facias de novoj is 
a question of law and not a question for 
the exercise of discretion. See Cocksedge 
v. Fanskaw^ (1 Doug. 119.) 

A vetdre facias de novo differs from a 
new trial in this : The former can never be 
awarded when there has been or could be 
a trial upon a proper issue of law. The 
latter may be granted where a proper issue 
of fiict has been incorrectly decided. Pro- 
perly made up issues of fact may be im- 
properly decided, through misdirection of 
the court,^i8behavior of the jury, or sur- 
prise of one of the parties. As the record 
does not show that the verbal charge of the 
court was erroneous, or that the jury mis- 



behaved in disregarding the charge of the 
court, or that the party was surprised into 
a trial, it follows tnat a new trial must be 
moved for by the party desiring it, upon 
erounds wholly out of the record. wW 
ther these grounds are made out, must of 
necessity rest in the sound discretion of the 
court, for the court and the parfy may 
widely differ as to what was the chawe 
of the court, what was the evidence ad- 
duced to the jury, or whether the party 
was surprised into a trial. All theee 
things resting in parol, the court must 
judge of them for itself in the exercise of a 
sound discretion, for if the court and the 
party shall differ so soon affcer the trial^ it 
is clear that an appellate court can never 
be informed of the facts by bill of excep- 
tions or otherwise, so as to enable it to 
decide the difference.. But we have seen 
that writs of venire facias de novo are only 
awarded Vrhen the record which contains 
the special verdict, or demurrer to evi- 
dence, as the case may be, is too imperfect 
and uncertain to raise an issue of law, and 
that whether there be such an issue, is a 
question of law to be determined by in- 
spection of the record, and that it is in no 
manner or degree under Uie control of the 
discretion of the court. But if uty doubt 
should still remain as to a suppcMied anal- 
ogy between the powers of the court in 
awarding a writ of venire facias de novo 
and granting new trials, that doubt is re-* 
moved, if authority can remove it, by the 
case of John Leybwm Wytkam^ Esq., v. 
Creorge LewiSy on dem. of Ednoardy JSari 
of Derby, (1 Wilson 55.) Chief Justice 
Willis, in delivering the opinion of the 
court, says : '' I will explain the nature of 
a venire facias de novo, and that will best 
show the reason of our opinion. The 
counsel endeavored to confound a vemb^ 
de novo and a motion for a new trial, but 
they are very diffisrent things — they agree 
indeed in some things, but they difler in 
many. But the most material difference 
between them is this : that a venire facia* 
de novo must be granted upon matter ap- 
pearing upon the record, but a new trial 
may be mnted upon things out of it, if the 
record be never so right ; if the verdict 
appear to be contrary to the evidence 
given at the trial ; or if it appear that the 
judge has given wrong directions, a new 
trifld will be granted ; out it is otherwise 
as to a venire facias ds navo^ which can 
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only be granted in one or the other of these 
two cases: as Ist. If it appear upon the 
fiiee of the yerdtct, that the rerdict is so 
impexfect that no judgment can be given 
upon it. 2nd. Where it appears that the 
jury ought to hare found other facts dif- 
fidently, and it cannot be granted in any 
other case." After citing several cases in 
illustration of these two points as appli- 
cable to speeial verdict, tne chief justice 
proceeds: ^'Now try this case by these 
rules. It was not contended by the coun- 
sel in the argument of this ease, that the 
present verdict is imperfect, therefore it is 
plain there is sufficient found for the court 
to give juc^m^nt upon." Now let it be 
remembered that a demurrer to evidence 
is but a diierent method of bringing the 
fketB before the court as an issue of law, 
and that it is the same thing in effect as a 
special verdict, except that it is less favor- 
able to the party demurring, and it will be 
seen that the law as laid down in 1 Wilmm 
55,- is equally applicable to the case of a 
demurrer to evidence as it is to a special 
verdict. In both cases a vemre de novo 
can <Hilv be granted <' for matter appearing 
ap<m the record," because the evidence 
of the &cts is loose and uncertain in the 
ooe case, and because the &cts are imper- 
fieotly found in the other. It is equally 
plain that there is no such analogy between 
writs of venire faeiae de novo and new 
trade as can authorize the court to award 
the former by an exercise of discretion, 
but if awarded, it must be for some imper- 
fection in the record presenting the evi- 
dence. Indeed it is difficult to see any 
resemblance between these two things, 
except that they are alike in one of their 
consequences— 4he calling a new jury to 
tiy the case. In eveiy thing else they are 
veiy unlike, and especially are they unlike 
in the source from which the authority to 
grant them is derived. 2%« law being the 
only authority for awarding the one, and 
ike diecreiion of the court b^ing the autho- 
rity for granting the other. 

To apply this reasoning to the case now 
befi»re us : At the time this case was first 
tried, the declaration contained only one 
count upon the note, upon which suit was 
brought. The note was made by the de- 
fisndants, payable to the order of Lorimer, 
agent for George L. Fauntleroy. At this 
time the note was endorsed, ^' Charles Le- 
Baron, administrator of 6. L. Fauntleroy." 



The declaration set out the note, the death 
of Fauntleroy, and the endorsement of Le« 
Baron, through whose endorsement the 
plaintiff claimed the right to the note, and 
the ri^ht to sue on it as endorsee. Upon 
the trial the plaintiff read the note to the 
jury, and proved the endorsement of Le- 
Buron. This evidence being competent, 
and legal, and relevant to the case set out 
in the declaration, was such evidence as 
the defendants could not have excluded by 
a motion to the court. Thus coming within 
the rule as laid down by Judge Haywood. 
And here the plaintiff rested his case. The 
demurrer admits, in distinct terms, that 
this endorsement was proved ^ by compe^ 
tent and satis&ctory evidence." This part 
of the evidence, therefiore, was as certain 
and as 'Mittle admitting of variance" as it 
could possibly be, for it is admitted by the 
demurrer. The court could not be at any 
loss as to the fiftct admitted by the demur- 
rer. The balance of the evidence — being 
the note itself, and the endorsement was 
in writing — ^thus embracing eveiy possible 
element of certainty and distinctness. Now 
according to all ihe authorities which I 
have cited, the defendant had. the right 
given by law, not subject to any control by 
the discretion of the court, to take the case 
from the jury, for fear they might not find 
the facts thus proved in a special verdict, 
and in that manner present the issue of law 
arising from the &cts thus admitted to 
exist, to the court. It is equaUy clear finom 
the authorities, that the plaintiff was ob- 
liged to join in the demurrer, the law im- 
posing on him this obligati^m, £rom which 
the discretion of the court could not relieve 
him. If I have reasoned right, and the 
authorities Which I have cited prove any 
thing, the court was obliged by law to give 
judgment upon this demurrer. This the 
court did in this case. Now, admitting 
without qualification, that the court coulo, 
at any time during the same term, set aside 
this judgment, and enter such other judg^ 
ment ss it might choose to enter, yet, as I 
have shown, it CQuld only have been a 
judgment on that issue for the plaintiff or 
the defendant. In oiher worde^ the courty iy 
eelHng aside UsjudgmmU^ could only grant a 
new trial on the same issue to itself. But in 
this case the court after entering the judg- 
ment, set that judgment aside, and dis- 
missed the proceedmgs on the demurrer. 
Now as the court had no power to dismiss 
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the proceedingB on the demarrer, before 
judgment, suppodng them to be regular as 
I have shown them to be, there is neither 
argument nor anthoritj which I have been 
able to find, to show that they could be 
dismissed after judgment. I conchide, 
therefore, that though the court did set 
aside its judgment, that the demurrer to 
evid^ice, and the issue o{ law on that de- 
mnrter, must remain, the court having no 
power to dismiss that issue. But it is ob- 
jected that this action of the court below, 
however irregular, cannot be assigned as 
error. If further authority be wanting to 
sustain what I have already said upon this 
part of the subject, it has been supplied to 
the court by the counsel for plaintifib in 
error. In Cooit v. I^msiIcm, (Cro. Jac. 210,) 
after a verdict, a venire faeku de novo was 
awarded by the Court of Exchequer, and 
and judgment ent^ed. Upon error to the 
Court of King's Bench, the awarding the 
venire faeiae de aooo was assigned by the 
party and recognized by the court as a le- 
gitimate pound of error. My opinion 
therefore is, that the setting aside the judg- 
ment and demurrer, and ordering a vetdre 
de aooo, and all subsequent {voceedings in 
the court below, are erroneous, and that 
the defendants are entitled to a judgment 
in this court on the demurrer to evidence. 

If I am wrong in this conclusion, I think 
that there is error in the proceedings in 
this case which took place after the setting 
aside the judgment and the proceedings on 
the demurrer to evidence. The record 
shews that, after this, the endorsement ai 
Lorimer, to whom the note was payable, 
and who is described in the note as the 
agent of George L. Fauntleroy, was pro- 
cured and caused to be placed over the 
name of LeBaron on the note. The plain- 
tiff amended his declaration, and describe 
himself as the endorsee of Lorimer. It is 
insisted in the argument of this case, that 
Lorimer's endorsement was unnecessary, 
and that upon the trial, that the plaintiff 
had a right to recover on the first count as 
the endorser of LeBaron, upon the ground 
that Lorimer was the mere agent of Faunt- 
leroy, and that the note was, in point of 
foct, payable to Fauntleroy, and a number 
of authorities were cited to sustain this 
position. But none of the authorities 
were cases where promissory notes were 
made payable to a person as agent of ano- 
ther. Without stopping to show from 



analogous cases, that upon principle, this 
position cannot be sustained, it is nifficient 
to say that all the cases which are found 
directly in point, hold that a note nayable 
to a person by name, and described as the 
agent of another, is a note payable to that 
person described as agent, and that a suit 
on it must be in his name or in the name 
oi his endorsee. This has been decided in 
three cases directly in pmnt. (See 8 Mae$, 
108, Marim if Yerger 261, 4 Ferrer 28.) 
In the last case the note was payable to 
C. E. Mc£«wen, agent of the executors oi 
Joseph Branch, &ceased. It was held 
that the l^al title to this note was in the 
agent McEwen, and that neither Hill the 
executor, nor his assignee could sustain a 
suit on it. The other cases snstun the 
same doctrine to the foil extent. But Lo- 
rimer, when examined as a witness in this 
case, states that he had no interest in this 
note, and that he took it as the aeent of 
Fauntleroy. To this I say, that if the note 
on its foce shows a contract with Lorimer, 
and it is also shown from the writing itself, 
that the right to sue on it is in Lonmer or 
his assienee, that parol proof cannot be 
admitted to show that the right to sue is 
in Fauntleroy or his assignee. 

But it is insisted in aigument, that Lori- 
mer's endorsement, though put upon the 
note long after the suit was brought, took 
effect by relation, so as to give the ptaht^ 
tiff here the right to sue at a time when 
he did sue, and when he had no such right 
to sue. Three cases are relied upcm to 
sustain this position. The case of Smiik 
V. Pickering^ Feake's N. P. cases cited in 
CAsllyoiii^/«228,683. It was held that 
a man who transferred a note for a good 
and valuable consideration before his Iwidc- 
ruptcy, but forgot to endorse it, that he 
might do so after his bankruptcy, <» the 
ground that the equitable rieht to the note 
was in the transferee, and that a court of 
equity would f<»ce the assignee or the 
bankrupt to make the endorsement. It is 
not here decided that the endMsement took 
efiect by relation, so as to reach a time 
anterior to the bankruptcy. There was 
no necessity for this, because the holder's 
title to the note was good without the en- 
dorsement, and Chitty says that he had a 
right to use the banlmipt's name in bring- 
ing a suit for his own use on the note. 
Nothing more is here decided, than that 
the holder being entitled to the oidorse- 
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menty might lawfblly have it; not that it 
took effect bj relation. The case in 3 
Cotne'y JZep., Baker y. Amoldj 280, -was a 
question of fiict whether the endorsement 
was made before the note became due or 
afterwards. The endorser swore that the 
note was not endorsed by him until after 
due, and the court permitted a letter of the 
endoner to be read to the jury as contra- 
dicting his testimony, which letter stated 
that the note was endorsed at a time before 
it was due. In the court aboye, the ques- 
tion was the admissibility of this letter. It 
is true that Judge Liyingston says, that if 
in fiict it had been made after the note was 
due, that he would haye held it good by 
relation. But it is seen that this remark 
has nothing to do with the case decided. 
The case of Bichie if Waiti y. Moore, in 
5 Munfordti Rep. 388, has no sort of ap- 
plication to this subject that lean perceiye. 
^ as I suppose, there is no authority for 
ttlis position, I think that it would be diffi- 
cult to show that it could be sustained on 
r principle in this case. The doctrine of re- 
lation, being a fiction of law, can only apply 
between the immediate parties to the.trans- 
sustlon, which is made to take effect by re- 
lation. B^ler if Baker^s case, 3 Cooke 
R. 25. Applying this to an endorsement, 
it (the endorsement) could only relate as 
between the endorser and endonee, and 
could not aflfect these defendants. I state 
tills as the general doctrine, without stop- 
ping to notice the few exceptions, but must 
remark that I can perceiye nothing in this 
case to bring it within any of the excep- 
tions. I therefore conclude that there is 
OTor in the proceedings which were had 
hk this case in the court below, after the 
demurrer to eyidence and the judgment 
thereon was set aside. 



Garrick and Lord Camden. — ^''Pray, 
now,** said Garrick to Boswell, whom he 
met in the street, ^ did you meet a little 
lawyer turning the comer, eh ?" ** No," 
said Boswell; ^'pray what do you mean 
by the question ?»♦ " Why," replied Ros- 
cius, with an affected indifference, ^' Lord 
Camden has this moment left me. We 
haye had a long walk together." On this 
being related to Johnson, he said, ^' Well, 
sir, Garrick talked yery properly. Lord 
Camden was a Uitle lawyer to be associated 
so fiuniliarly with a player." 
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Before the Hon. ALFRED CONKLINO, D. J. 

The United States of America v. Geo. 
E. PoMEKOT.— Jii^ 10, 1844. 

POST OFnCE LAW8 — SENDIKG LBTTEaS BT 
EZPRESe. 

A person who sends a packet of letters by a paasen* 
ger in a railroad car over a post road, without the 
knowledge and against the consent of the ownem 
of the car and their agents, is not mbject to the 
penalty imposed by the 19th section of the act of 
congreJM, ch. 275. 

The nature and facts of this case appear 
in the opinion of the court The question 
of law were argued with great aDility by 
the respective counsel. 

Jo^fia A, SpeneeTy District Attorney ^ 
for the United States. 

S. Stevens and M. T. ReynoUs, for the 
defendant. 

CoifKUNo, J. — ^This is a penal action, 
founded on the 19th and 24th sections of 
the act regulating the postoffice depart* 
menty passed marcn 3, 1825. By the 19th 
section it is enacted, that no stase or 
other Tehiclci which regularly performs 
trips on a post road, or on a road parallel 
to it, shall carry letters: that for a violation 
of this provision, the owner of the carriage 
or other vehicle, shall incur the penalty of 
fifty dollars : provided, that it shall be law- 
ful for any one to send letters by apecial 
messenger. By other sections of the act 
many other acts are prohibited, and de- 
clared punishable. And the 24th section 
provides in general terms, that every person 
who, from and after the jpassage of this 
act, shall procure, and advise, or assist, in 
the doing or prepetration of any of the acts 
or crimes bv tms act forbidden, shall be 
subject to the same penalties and punish- 
ments as the persons are subject to who 
shall actually do or perpetrate any of the 
said acts or crimes according to the provi- 
sions of this act. 

The declaration contains twentv counts, 
each charging the defendant with having 
procured, advised, and assisted a certain 
vehicle, to wit, a railroad car, performing 
regular trpis on a railroad, in this district, 
such road being a post road, to convey let- 
ters contrary to the form of the statute. 



H4 



THE NEW YORK LEGAL OBSERVER. 



U. S. District Court, N. Y.— The United States t. Pomerogr. 



The evidence in behalf of the United 
States, assuming that the witnesses are 
entitled to credit, establishes the fiftct that 
many letters were received by the agents 
of the defendant, for the purpose of being 
conveyed, and were in fact conveyed for 
hire by his agents, acting under the name 
of messengers, on the roads designated in 
the declaration, in the cars of the owners 
of the roads; and the evidence tends to 
prove that this was done with the know- 
ledge of the defendant — its sufficiency for 
this latter purpose being, however, denied 
by the counsel for the defendant. 

On the other hand, it appears that the 
defendants messengers travelled on the 
roads in question merely in the character 
of passengers, purchasing tickets for that 
purpose from time to time, and that the 
owners of the cars and their agents were 
ignorant of the fact of their having letters 
in charge. 

It is moreover admitted by the district 
attorney, that in order to subject the owner 
of a vehicle to the penalty provided by the 
19th section of the act, it must appear that 
letters were conveyed in such vehicle with 
his knowledge and assent; and that no 
penalty has tnerefore been incurred under 
that section by owners of the cars now in 
question. 

Under this state of the case I am called 
upon by the defendant^ counsel to instruct 
the jury, among other things, that in order 
to render a person liable to the penalty 
provided bv the 24th section of the act, it 
must be shown that by his procurement, 
assistance or advice, some other person has 
committed the act forbidden by the 19th 
section; and that the plainti£& have there- 
fore fiiiled in point of law to establish a 
right of recovery. This proposition has 
been strenuously and very ably contested 
by the district attorney, who insists that 
the offence described in the 24th section 
taken in connection with the 19th section, 
is a distinct and independent offence, which 
may be committed by one person without 
the participation or agency of any other 
person. 

This is not a new question, though it is 
one of recent origin in the courts. It was 
involved in the case of The United StcUei 
V. AdoMu Sf JDitumarej tried nearly a vear 
a^o in the District Court for the southern 
district of New York, though firom the re- 
port of the case read yesterday by the de- 



fendant's counsel, the question does not^* 
pear to have been very distinctly presented 
to the court The opinion of the court is 
however understood to have been &vorable 
to the construction of the law insisted on 
by the defendant's counsel in the present 
case. But the case of The Umied Staie$ 
V. JSimballj tried a few months since in the 
District Court for the Massachusetts dis- 
trict,* turned directly upon this question. 
The opinion of his honor Jud^e Sprague 
upon it, after argument, is elaborate^ and 
apparently weU considered ; and it was in 
accordance with the instruction now asked 
by the defendant's counsel. He held that a 
person who sends a letter by a passenger in 
a railroad car is not liable to the penalty 
provided by the 24th section of the act, un* 
less the owner of the car is liable to ihe 
penalty provided by the 19th section. The 
case was carried to the Circuit Court by 
writ of error, and the decision of the Dis- 
trict Court was affirmed by Mr. Justice 
Stoiy . If these had been the only decisions 
upon this question I should have felt little . 
hesitation m yielding to their authority. 
But a contraiy decision having lately been 
made by the learned judge of the eastern 
district of Pensylvania, in the case of The 
United States v. Fisher^ and, as it would 
seem also from an imperfect re|)ort read by 
the district attorney, by the District Court 
for the district of Maryland, in the case of 
The United States v. Gilmour, I have felt 
it to be my duty to consider the question 
as an original one, and especially to scru- 
tinize the confficting judicial opinions pro- 
nouncd in the case of EimbaU k, Ftaher-^ 
these opinions having, as it is understoodi 
been published under the sanction of the 
learned judges themselves. In doing this, 
I have been essentially aided by the lumi- 
nous arguments txf the learned counsel by 
whom this trial has been conducted. 

I had read the opinion of the judge of 
the Massachusetts district upou its first 
appearance two months ago, and was for- 
cibly impressed with the course of reason- 
ing bv wnich his decision was fortified, and, 
as I have already intimated, should not 
have hesitated to acquiesce in it, had there 
been no conflicting decision, and but for the 
forcible argument of the cQstrict attorney 
in the present case. My attention Ium 
therefore been chiefly directed to the rea- 
soning of his honor Judge Randall, and that 
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of the district attorney. The learned 
judge, in assigning his reasons for the con- 
clusion at which he had aniyed, is reported 
to have said, that *^ offences even of the 
highest grade, may he committed tinroueh 
the medium of an innocent a^nt, and the 
employer he answerable as pnncipal, even 
although not present when the act was com- 
mitted. Thus,** he adds, "one who em- 
ploys an idiot or a child, under the a^e of 
discretion, to do an unlawful act, is liable 
to punishment for it, although the act was 
done in his absence.** This is undoubtedly 
sound doctrine; but I am not able to per- 
ceive any propriety in its application to 
the case in question. The reason why one 
who employs a child or an idiot, or insti- 
gates a mad man to commit a crime, is him- 
self directly responsible as principal, instead 
of being but an accessary before the fiict, 
is, that the immediate actor is irresponsible. 
For every offence committed, some one 
QQUst neccessarily be amenable as the prin- 
cipal offender. In the cases suppos^ by 
tlie learned jud^e, if the intermediate agents 
i^ere accountable for their acts at all, it 
could only be as principals ; but being ir- 
responsible, he by whom their acts were 
prompted, is justly substituted in their 
place — just as one who should maliciously 
unchain a wild beast in the midst of a pop- 
ulous town would be held accountaUe, as 
principal, for the injury which should ac- 
crue. But the reasons of this doctrine do 
not exist when the unlawful act is perpe- 
trated by a person who is himself amenable 
to the law for his acts, and therefore the 
doctrine itself is inapplicable to such a case. 
The owner and conductor of the railroad 
car were such persons ; and if they com- 
mitted the act forbidden by the 19th section, 
Aey were responsible for it as principals. 

But it was conceded that in the eye of the 
law they did not commit it — and justly — 
because, according to an old and well estab- 
lished legal maxim, it is the mind and not 
the act wnich constitutes the criminal. Nei- 
ther was it pretended that the act prohibited 
by the 19th section — ^that of conveying let- 
ters in a vehicle regularly performing trips 
on a post-road — ^was committed by me de- 
fendant. The chaige against him was that 
he procured and advised or assisted another 
to commit it. But a charge a^nst one 
person of having advised and assisted ano- 
ther to commit an offence not in fact com- 
mitted by him, involves in my judgment a 



d^;ree of inconsistency wholly irreconci- 
lable with that precision and certainty 
which the law demands in the administra- 
tion of penal justice, and which are essen- 
tial to the security of the citizen. Besides, 
if the principles applied by the court in the 
case of Fisher, had really been applicable 
to such a case, the defendant ought to have 
been prosecuted, not under the d4th sec- 
tion, for procuring, advising and assisting, 
&c.,but under the 19th section, for actually 
conveying the letters. By this means the 
inconsistency just mentioned, at least, would 
have been avoided. It was fiulher remarked 
by the learned judge, as appears by the re- 
port, that while it was true that penal stat- 
utes were to be construed strictly, they 
were '< not to be construed so strictly as to 
defeat the obvious intention of the legisla^ 
ture, when that intention can be collected 
from the words used in the act.*' This 
position, in its just sense, is also incontro- 
vertible; but in my opinion it does not 
warrant the decision in support of which 
it was adduced. The question was, whether 
a person who sends a packet of letters by 
a passenger in a railroad car over a post- 
road, witnout the knowledge and against 
the consent of the owners of the car and 
their agents, is within the words of the act. 
I think there are no words in the act des- 
criptive of such person. 

No doubt the design of the act was to 
secure to the United States, so far as could 
be done without improperly trenching upon 
the freedom of the citizen, the entire emol- 
uments arising fit>m the transportation of 
letters on post-roads. But this design, 
however obvious, does not authorize Uie 
judicial branch of the government to ezt^ 
the act to descriptions of persons not em- 
braced within its terms, however strongly 
and mischievously their acts may tend to 
defeat its design. It often happens that 
what the courts, in giving a construction 
to statutes, are bound, by the settled rules 
of interpretation, to consider the intention 
of the legislature, falls &r short of the gen- 
eral policy and objects of the act. This 
remark may be well illustrated by refer- 
ence to the drd section of the amenikitory 
postoffice act of 1827, by which it is mad^ 
penal to ** set up any foot or horse post for 
the conveyance of letters or packets upon 
any post-road.*' Now, it is very clear tnat 
the transportation of letters in railroad cars 
drawn by steam, is in direct conflict with 
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the dengn of this prohibition ; uid yet it 
■nriM to be agreed on all hands that no 
poMlty b incorred under it by the cmivey- 
ance of letten in this mode, because the 
act contains no words descriptiye of such 
an ofl^nce. For the same reascm, the act 
of 1825ofi^t not^as I think, to have been 
construed to embrace the case of Fisher. 
If congress had really intended to prohibit 
the cooTeyance of letters by passengers, it 
would have been easy, by apt terms, di- 
rectly and plainly to declare such intent. 
The practice of sending letters by passen- 
gers in the public conveyances on post- 
roads, has always and notoriously prevailed, 
and must have been known to congress in 
1825. Until recently, letters were thus 
sent only occasionally, and were taken in 
diarge, not for hire, but as a mere act of 
)pi><<nftaa or of social obli^tion. While the 
practice was thus restncted, it may rea- 
sonably be supposed that congress did not 
deem it necessary or just to interfere with 
it. The fHractice has now, on some of the 
principal post-roads, become a regular sys- 
tematized business, carried on tor profit. 
But I cannot acquiesce in the argument 
that its extension has altered its legal na- 
ture or enlarged the jurisdiction of the 
courts. If it has become an evil requiring 
correction by the public authority ,it is the 
province of the legislature to apply the 
remedy. 

The district att(Nmey relies chiefly on the 
term " pioctfre;" and nis argument is, that 
however it may be with the words " adnte 
and asmi^^^ there is no absurditv in the 
charge against the defendant, of having 
arocured the car to carry letters, because 
oy paying his passage he acquired a right 
to a seat, and then used this right for the 
purpose of carrying letters. In my judg- 
ment this is an unwarrantable interpreta- 
tion of the word procure, as used in the 
act. It can, in my opinion, no more be 
applied to an inanimate thing, than the 
words advise or assist, with which it is 
associated. It does not mean, to obtain or 
get possession of; but to induce, by per- 
suasion, bribery, or other means, acting 
on the will of an intelligent being. It is 
admitted that the. offence described in the 
19th section can only be committed by the 
wilful act of some jMmm; and I hold it to 
be clear that no penalty can be incurred 
under the 24th section, except by procu- 



ring, advising or assisting the commianon 
of Uiat oflfence. 

Upon the whole, therefore, I shall con- 
sider it my duty to instruct the jury upon 
this point in accordance with the request 
of the defendant's counsel. 

Another, and &r more important ques- 
tion has been raised, viz: whether the 
constitution confers upon coi^ress the 
power to restrain a private citizen fiom 
carrying letters in competition with the 
mail of the United States. But upon this, 
as well as upon the other points relied on 
by the defendant's counsel, it is unneces- 
sary to express any opinion, and I there- 
fore forbear to do so. 



Dbath or Crakubb D. Bcnm,Eia-— It is o« 
painful task to annoance the death of Chax.ues B. 
Bsm, Esq., son of the Hon. Samuel D. Betti, 
District Judge for the Southern District of New 
York. Mr. Betts was the Clerk of the District 
Court, and by the urbanity of his ntanneti ia Uk 
discharge of his official duties, endeared himself to 
his professional brethren. In private life he was 
bdoved by all who knew him. 

A meeting of the members of the Bar of the d^ 
of New York, was held on the 16th of Jamary last, 
at the United States court rocmi to oiler a tribute 
of respect to the memory of the deceased, when 
Augustus Schell, Esq., was called to the chair, and 
John S. Lawrence and Elijah Ward, Esqs. were 
i^pointed secretaries. 

F. F. Marbury, Esq., after a few appropriate 
remarks, submitted the following resolutions, in 
support of which W. R Bebee and R. W. Towns- 
end, Esqs., addressed the meeting, and the same 
were thereupon unanimously adopted. 

That the death of Charles D. Betts, late a mem- 
ber of the bar of the city of New York, and Clerk 
of the District Court of the United States for the 
Southern District of New York, havu^g been an- 
nounced to this meeting — 

Resolyed, That we cherish a grateful remem- 
brance of the Tirtues of the deceased, of the gentle- 
ness and modesty of his deportment, of the kindness 
of his disposition, and of the ability, attention and 
courtesy with which h^discharged his official 
duties. 

ResoWed, That we deeply sympathise with 
Ju4ge Betts and his family in the bereavement 
which the^ have sustained, and that we tender 
them our sincere and respectful condolence in their 
affliction. 

Resolved, That as a tribute of regard for the me- 
mory of tiie deceased, we will attend his funend. 

On motion of J. M. Van Cott, Esq., seconded by 
E. C. Benedict, Esq., it was further 

ReK>lved, That the resolutions just adopted be 
presented by the chairman to the District Court for 
the Southern District ofNew York, at its next sit- 
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tag^ with the roquest of this meeting, that they 
nwv be inserted in the minutes of the court 

On motion of Wm. M. Evarts, Esq., seconded by 
Gardiner Spring, Esq., it — 



Resolved, That the proceedings of this meetii^, 
Bgned by the chairman and secretwies, be pub- 
lished in the dail^ papers, and that a copy of the 
■une be communicated to the family of the de- 
ceased. 

AUGUSTUS SCHELL, Chaitman. 

JoHw S. LAwmxiccx, > a,,,^^ -^ 
EuiAH Waki. 5 Secretanes. 



IN ADMIRALTY. 



U. S. DISTRICT COURT, PORTLAND, ME. 
Before the Hon. A. WARE, D. J. 

Samuxl Davis, Zifte/Zumi, y. Greenwood 
C. Child, ef a/. 

XJEN OF MATERIAL MEW, FOR REPAIRS AND 
80PPUES FURNISHED FOR VESSEL — ADMI- 
RALTr HAS NO DIRECT JURISDICTION OVER 
TRUSTS, NOR TO MATTERS OF ACCOUNT 
MBRELT AS ACCOUNTS, NOR TO ENFORCE 
▲ SPECIFIC PERFORMANCE OF AN AGREE- 
MENT RELATING TO MARITIME AFFAIRS. 

By the general maritime law of Europe, material 
men have a privile^^ed lien on a TesBel, for repairs 
and supplies furnished for the vessel. But by 
the maritime law of this country, they have no 
lien where the repairs are made and the supplies 
are furnished for a vessel in a jwrt of the state to 
which she belongs, unless it is allowed by the 
local law. 

Where the repairs are made, or the supplies fur- 
nished for a vessel in a port of a state to which 
she does not belong, she is considered a foreign 
vessel, and the rule of the general maritime law 
prerailB. 

A person who lends money to be employed in the 
repairs of a vessel, or to furnish her with sup- 
pbes, has the same privilege against the vessel 
that material men have, lie is consideied as 
jdving credit both to the ship and to the owners. 
The ship is hypothecated to him for his security, 
and he may maintain in the admiralty, either a 
libel m rem against the vessel, or a libel m per- 
scmom against the owners. 

The admindtT has no direct jurisdiction over trusts, 
although they may relate to maritime afiairs; if 
the libellant states a trust as the foundation of his 
suit, he puts himself out of court 

Nor has the admiralty any jurisdiction over matters 
of account, merely as accounts, although they may 
arise exclusively out of maritime transactions. It 
can take cognizance of accounts only as inciden- 
tal to other matters over which it has jurisdiction. 

Nor Ikis the admiralty jurisdiction to enfoice the 
specific performance of an agreement relatii^ to 
maritime a£birs. 

Thb substance of this case, as stated in 
the libel, is as follows: — On the 29tfa of 
Mareh, 1837, Child k Dole, being the 



ownen of the schooner Sultan, let her on 
shares to one Prince B. Lewis, to be em- 
ployed in the coasting trade. He proceeded 
in the vessel to the southern states, and 
employed her until the 13th of October, 
1838, when the owners, haying become 
dissatisfied, employed Jacob B. Stanwood 
to proceed to New Orleans to take posses- 
Mon of the vessel for them. He went ac- 
cordingly and took ^e schooner into his 
possession, and appointed James V. Coffin 
master. On the return of the Sultan frmn 
a voyage to Texas, in February, 1839, she 
was found to require repairs ; and it was 
then also ascertained that there were Uuse 
sums due for debts alleged to have beoi 
contracted on account of the vessel by 
Lewis, the former master. ' 

Lewis had absconded and was not to be 
found. For the purpose of settling these 
accounts, and for raising money to pay the 
expenses of these repairs, Stanwood aimlied 
to the libellant for a loan, who advanced 
the money for that purpose. Afterwards, 
on the 22nd of March, the Ubellant, at the 
request of Stanwood, caused process to be 
sued out against the vessel for the money 
he had advanced; and it was agreed be- 
tween them, that at the sale she should be 
purchased by the libellant, provided that 
she sold for less than her value, for the 
benefit and in trust for the owners. Child tt 
Dole. The object of the sale was to fiee 
her from the claims of other crediton. She 
was sold under an order of court, and 
brought by the libellant. May 24th, 1839, 
he, by the agreement with Stanwood, taking 
the conveyance in his own name, and to 
hold the legal title of the vessel as a secu- 
rity for his advance, but in trust for the 
owners ; and by the direction of Stanwood, 
acting as the asent of the owners, he caused 
the repairs to be completed and the vessel 
to be fitted for sea. Stanwood left New 
Orleans before the repairs were finished, 
having given directions to the libellant to 
INTOcure for her a freight when repaired, as 
soon as practicable, to take the entire man- 
agement and control of the vessel, and act 
for the interest of the owners. 

The libellant expended upon the vessel 
at New Orleans $2,339.32. He then ap- 
pointed Thomas F. Hinds master, procured 
firelght, and she sailed for Mobile June 26th, 
1839. After ffoing to sea die was found to 
leak, and on her arrival at Mobile it was 
found, firom the defective condition of her 
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bottom^ that further repaizs were necessary 
to render her seaworthy ; and she was fur- 
ther repaired by the direction of the libel- 
lanty acting under the authority derived 
from Stanwood, at the cost of $3^292.39 
She then sailed with a freight for Boston 
When she had been out about four days, 
^e was run into by another yessel, and 
was obliged to put into New Orleans for 
repairs, when she was again repaired under 
the direction of the libeUant,at the expense 
of $1,418.75. She then sailed for Boston, 
where she aniyed on the 27th of April, 
her freight amounting to $1,336.56, after 
deducting her expenses of $502^37, leaving 
a credit to the owners of $336.29. A bill 
of particulurs annexed to the libel contains 
a statement of all the moneys expended by 
the libellant on account of the vessel, and 
ail he has received for insurance, average 
and freight, leaving a balance now due him 
of $4,828.37. The libel concluded with a 
prayer that the court will pronounce for 
the repayment of the balance of the sums 
expended, and that Child & Dole may be 
required to accept a reconveyance of the 
vessel, which the libellant now tenders. 

To this libel the respondents put in a plea 
to the jurisdiction. The question of juris- 
diction was ably argued. 

Faxy for the Hbellant. 

C S. Daviesj for the respondent. 

Ware, D. J. — Two questions arise upon 
the pleadings in this case, and which have 
been elaborately argued by the counsel. 
7%e first is whether a person who lends or 
advances money to be expended in repair- 
ins a vessd, or in furnishing her with sup- 
phes necessary for her employment, as pro- 
visions for the crew, can maintain a Ubel 
ta penonam against ^e owners for such 
advances, or a libel ta rem against the vessel 
herself. 2%e $eeand is, admitting the first 
question to be decided in the affirmative, 
whether the jurisdiction of the court can 
be maintained on the particular fiicts alleged 
in this libel. 

The first question does not appear to me 
to involve any serious difficulty. It is true 
that no judicial decision was cited, at the 
argument, directly in point, and I am not 
aware of any reported case in which the 
precise question has been presented for 
decision. But the jurisdiction of the court 
seems to me to stand on principles too well 
established to be brought into doubt. 



By the general maritime, law of Europe, 
any person who furnishes materials or labor 
for the repair or eauipment of a ship, or 
supplies her with tnii^ necessary for her 
employment, as provisions for the crew, 
acquires by this alone, without any express 
stipulation for that purpose, a trust hypoth- 
ecation of the ship itsdf for his security. 
In this country, no such implied hypothe- 
cation is recognized by the common or cus- 
tomary law when the repairs are made or 
the supplies furnished in a port of the state 
to which the vessel belongs. In some of 
the states the local law gives a lien, and 
where it does, it may be enforced by the 
admiralty : Feraux v. Howard^ (7 Peters, 
12, 324.J Harper v. a new Btig^ (Gilpin, 
537.^ But by the conunon maritime law 
of tnis country, if the supplies are fur- 
nished in the port of a state to which the 
vessel does not belong, the privilege is ad- 
mitted and the lien attaches: TheJerusakmy 
(2 Gall, 345.) The Si. Jago de Cuba^ (9 
Wheat. 409.) 7%e Gen, Sndthj (4 Wheat 
438.) The Aurora^ (1 Wheat 105.) The 
creditor, in such a case, is considered as 
giving credit both to the ship and the own- 
ers, and he may proceed in the admiralty 
against either. But it was contended at the 
argument, that this privilege is confined to 
the persons who actually mmish the sup- 
plies or make the repairs, called in the lan- 
guage of the admiralty material men, and 
IS not extended to a party who loans money 
which is expended in repairs or in furnish- 
ing materials for the vessel. The ground 
assumed in the argument is, that such ad- 
vances are to be considered as a common 
loan, not distinguishable from any other 
credit arising in the common course c^ 
mercantile business, and that the purposes 
for which the money was advanced, and to 
which it was applied, can not be inquired 
into to shew uutt the consideration was 
maritime, and thus within the cognizance 
of the court as a cause of admiralty and 
maritime jurisdiction. 

The first inquiry that is naturally sag- 
gested as a test of the jurisdiction, is, 
whether such a loan is held by the mari- 
time law to be a privileged debt, giving 
the creditor a lien on the vessel for ms se- 
curity. If it does, then I hold it to be clear 
that it may be enforced by this court, .fiir 
the admiralty has a general jurisdiction to 
enforce all maritime liens. The lien which 
material men have against the ship for re- 
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pairs or supplies, has been supposed to be 
derived from the Roman law : (Ahbat on 
SMppmgj eh. 4, §10, p. 102.) Now if this 
priyilege of the creditor be admitted to be 
a principle borrowed by the maritime law 
from that of Rome, there would seem to 
be an end of the controversy as to the rights 
of the lender, for it is quite clear that in the 
Roman law he had this privilege. It was 
a general principle of the law of Rome, 
that any creditor who loaned money to be 
employed in preserving, repairing or im- 
proving a thing, had a privilege against it 
for the reimbursemept of the loan : {Domat 
LaU Civiles, Livl 3, 71/. 1, §5, n. 6, 7.) 
The very case of repairing a vessel is put 
IIS an illustration of the general doctrine : 
Qui in navum extruendttm vei inatruendum 
credidU vel eiium emendum privUegium habet. 
XHg, 42, 5, 26 and 34. Dig, 20, 4, 5 and 6. 
And the privilege in the Roman law ex- 
tended to a creditor who loaned money for 
the purchase of a ship. Indeed, by the text 
of the law, the privilege seems to be con- 
fined to the lender, and it is only by analogy 
that it is intended to comprehend the im- 
mediate furnisher of the materials or labor 
by which the vessel is repaired : {Domat. 
Iao. 3, TiJt. 1, §5, n. 9.) And the principle 
was carried fdrther in favor of lenders. If 
tfie master loaned money of a third person, 
with which he paid the creditor who loaned 
directly for the repairs of a ship, this new 
creditor was subrogated to the right of the 
first lender, and considered as §ivmg credit 
to the owner: {Dig, 14, 1, 1, §11. DomoX. 
Iax>, 3, TO. 1, §6 11. 6.) But by the Ro- 
man law this was a mere personal privi- 
lege, and did not involve a tacit hypothe- 
cation of the thing. It gave to the creditor 
a right of preference, jus praelatioms^ a right 
of prior payment out of the thing over the 
general creditors of the owner; but his 
right was postponed to all hypothecary 
creditors : {Emerigon contrate a la Groase^ 
ch, 12, § 1. Vinnius Select, jur Quaest, 42 j 
c, 4.) And the privilege of the creditor 
was postponed to that of the fisc: (^Dig, 
42, 2, 34.) But these personal privileges 
of creditors, independent of hypothecation, 
are unknown to the maritime law. In that 
law every privilege implies a tacit or privi- 
leged hypothecation : {Emerigon Contrate 
a la Grossey c, 12, sec. 2, §1. Uleirac Juris- 
dietian de la Marine, art. 13, No, 6.) 

Whether the rules of the maritime law 
on thb subject were derived from the Ro- 
20 



maa law, or what is more probable, had 
their origin in the custcMns and usages of 
maritime commerce in the middle ages, 
there is no doubt that a person who lends 
money for the purpose of repairing a vessel 
or of furnishing her with supplies, and 
which is actually employed for that pur- 
pose, is entitled to the same privilege 
a^nst the ship as otie who actually iiu- 
mshes the supplies or performs the labor.. 
The reasons of justice, equity and public 
policy are the same in one ease as m the 
other, and the law makes no distincttoa 
between them. It makes no diffi^reace, 
says Emerigon, whether one has furnished 
the materials or loaned the money with 
which they have been purchased ( Contrate 
a la GrossSy ch, 12, §4). A merchaJBt 
whose goods are sold in the course of the 
voyage to supply the necessities of the ship, 
is entitled to the same privilege, this being, 
in fact, a loan to the vessel. We %lnd this 
privilege of the lender for the repairs or the 
necessities of a vessel, established in the 
earliest monuments that remain of the mari- 
time law of the middle ages. In the ordon- 
nance, of Peter 4th of ^agon, of 1340, for 
regulating the proceedings of the consular 
or maritime courts, which makes the forty- 
two first chapters of the common editions 
of the Consulate of the Sea, it is said, that 
in the sale of a new vessel, before she had 
made a vovage, the laborers and furnishers 
of materials shall have the first rank of pri- 
vilege, and be preferred to creditors who 
have loaned money for the building of a 
ship, but still recognizing the privilege of 
the lender as subordinate to that of the 
workmen. After she has made a voyage, 
the mariners shall hold the first rank of 
privilege, and after them come those who 
have loaned money for the use of the ve8*> 
sel — Ch, 32 and S4, Par dessus Lois Mt^ 
timesy vol. 5, p. 389, 325. Cheirac mar- 
shals the privileges in the same order — ^that 
of the mariners first, and after them, cred- 
itors who have lent money to repair or to 
purchase rigging and provisions for the 
ship ; and he quotes this ordonnance from 
the Consulate as authority. {Jurisdiction 
par la ilfarine, art, 5, ^ 15 and art, 18, §4 
and 5. ) The rule established by the French 
Ordonance of 1621, is, that upon the seizure 
and sale of a vessel, the wages of the mari- 
ners for the last voyage shall be first paid, 
in preference to all other creditors, and after 
them, those Who have loaned mooej for die 



150 



THE NEW YORK LEGAL OBSERVER. 



U. S. District Court, Maine— Davis y. Child. 



necessities of the ship during the voyage, 
and thirdly those who have loaned money 
for repairs, for provisions or the equipment 
of the ship before the commencement of the 
voyage {lAv. 1, TU. 14, art. 16): that is, 
according to Valin, those who have loaned 
on bottomry or otherwise for the repairs, 
victualling or equipment of the vessel, and 
these comprehend carpenters, caulkers and 
.other workmen who have been employed 
in the repairs, as well as those who have 
fomished the materials used in the repairs, 
and also the keepers of boarding houses, 
who have, by order of the master, boarded 
the crew while repairs were being made, 
(1 FoAfi, p. 363,) putting the lender in the 
same class with 4he furmshers of materials 
and the workmen. 6ouk,y Paty, in his 
commentary on the Code de Commerce^ 
says, that the privilege exists as well in 
favor of the simple lender as of him who 
takes the security of a bottomry bond. — 
{Coun de DrdU Mariiime, Tit, 1, §2, vol 
l,p. 119.) 

Indeed, it appears to me, that upon the 
principles of the maritime law, it is very 
clear, that a person who lends money to be 
expended in repairing a vessel, or in fur- 
nishing her with provisions, or fitting her 
for sea, has the same privilege against the 
vessel, which is allowed to material men 
who are the actual furnishers, or the me- 
chanics who perform the labor. The autho- 
rities are enttfely conclusive. The lender 
is considered as trusting to the ship as well 
as the owners ; and by the loan itself, he 
acquires a privileged hypothecation, which 
is as sacred in every respect as that which 
is created by an instrument of bottomiy : 
except that he is not entitled to maritime 
interest FerMne ad rem NauHcamjp. 99, 
wad Ftnmas' note- Kuvike QwueU Uluei. 
Xiuaest 13. VoU ad Fond. 20 ^ 19. Styp- 
pum Ju$ Mantmum.y Fare 4, cap. 5, §146. 
By the law of this country, the privilege 
exists only where the credit is given to a 
vessel in a port out of the state to which 
she belongs, unless it is allowed by the 
local law. 

Now, if the law allows to a creditor, a 
lien on the vessel for his security, the juris- 
diction of the admiralty follows of course. 
This is the appropriate court to enforce 
maritime liens, and the only court in which 
H can be done effectually. If the admiralty 
has jurisdiction over the matter in a pro- 
ceeding in rem, I do not see an what prin- 



ciple the jurisdiction in pereonam can be 
denied. It is only on the ground that the 
contract is maritime that the court can issue 
process against the thing. It is the subject 
matter that determines whether it is of ad- 
miralty and maritime jurisdiction or not; 
and if it is so, the court has jurisdiction as 
well in perwnam as in rem. In this case, 
the consideration of the contract is purely 
maritime. 

If this were the only ground on which 
the plea could be supported, I should feel 
no difficulty in overruling it, and requiring 
the respooidents to answer to the merits. 
Upon the principles stated, the jurisdiction 
would attach for the money advanced for 
repairs in the first instance, before the vea^ 
sel was sold, and when legal title was in 
Child & Dole. But for these advances the 
vessel was arrested and sold. The libellant 
was the purchaser, and took the legal title 
in his own name. If the jurisdiction of the 
court rested on a lien alone, it is clear that 
the libel could not be maintained on this 
claim, for by the sale the lien was dis- 
charged. But as the admiral^ has juris- 
diction in favor of material men in pereonam 
as well as in rem^ if the proceeds of the sale 
were not sufficient fully to discharge the 
debt, the libellant's claim may be good 
against the owners for the balance, tor a 
decree against the vessel without satisfac- 
tion, might not discharge the owners firom 
their lieS^Uity. It does not, however, Kp- 
pear, from any allegation of the libel, but 
that the libellant was fully paid for all his 
advances made before the sale of the vessel, 
by the proceeds of the sale ; and firom the 
bill of particulars annexed to the libel, it 
appears that in point of fact he was. As 
the libellant, by the form of his pleading, 
has made this a part of his libel, my opin- 
ion is, that this part of his claim must be 
taken as satisfied. 

The only question that remains, is whe- 
ther the libel can be maintained on the 
transaction that took place aflter the sale. 
It is alleged in the libel, that the seizure 
was made and the vessel sold under a de- 
cree of court on proceedings instituted by 
the direction of the agent of the owners ; 
and that by an agreement between the libel- 
lant and the agent, he became the purchaser 
for the owners, and took the le^ title in 
his own name as a security for advances to 
be made, but for ^eir use, and to be held 
for their benefit; and that all the subse- 
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quent expenditurefl upon and on account 
of the vessel, were made in pursuance of 
his orders and for the benefit of the original 
owners. The libellant therefore states him- 
self to be the trustee of the respondents. All 
the expenditures were for the vessel while 
he was the le^al owner. 

If the plea is overruled, and the respon- 
dents are required to answer to the merits, 
the first question presented for decision, if 
the fiust is denied by the answer, will be, 
whether the libellant is trustee or not; 
whether he took the legal title for the bene- 
fit of the respondents, or purchased on his 
own account. Now, let it be admitted that 
the subject matter of the contract set up in 
the libel — that is, the repairs made and the 
supplies furnished — are within the undoubt- 
ed jurisdiction of the admiralty, can the 
court take cognizance of the case, where, 
in order to arrive at the merits, it must first 
decide a question covering the whole case, 
which is of the peculiar, and generally the 
exclusive, jurisdiction of another tribunal, 
and is not within the jurisdiction of this 
court ? In other words, can the court take 
jurisdiction of a trust ex d&recto as constitu- 
ting the very foundation of the suit ? It 
seems to me that it cannot, and when the 
libel sets forth a trust upon which the court 
must pronounce a judgment before it can 
look at the merits on which relief is sought, 
that the libellant states himself out of court. 
Matters of trust, whether in relation to real 
or personal property, belong to the peculiar 
and appropriate jurisdiction of courts of 
equity, and the modes of proceeding in 
equity are particularly adapted to the dis- 
covery and enforcing of trusts ; and though 
it is true that courts of common law do 
take cognizance of some matters of trust, 
as in the case of bailments, (1 StorpU Equt- 
iyj § 60,) yet the general rule is that mere 
matters of trust are within the exclusive 
jurisdiction of equity. (2 Siory^B E^wiyy 
§ 960.) It is admitted that the admiralty 
is competent to pronounce upon the q^ues- 
tion of title to vessels, but when this is 
said, I apprehend that generally the legal 
title is intended. It is not, however, inten- 
ded to be denied but that this court may 
take notice of an equitable title when it 
comes up> incidentally, especially when it 
is alleged in the way of defence in a case 
over which the admiralty has a clear and 
unquestionable jurisdiction. In a suit for 
posaession it might veil decline to interfere 



in fiivor of the legal title aeainst one who 
had an equitable title, at least until the 
rights of the parties had been settled by a 
competent tribunal. It is admitted also 
that when the admiralty has jurisdiction of 
the principal matter, it has authority to pto- 
nounce on the incidental questions which 
may arise in the cause. The TUtoUy (5 Mor 
wn, 570, 1.) But my difficulty is, that in 
this case the equitable title does not arise 
incidentally, but is alleged in the libel as 
the very foundation of the libellant's title 
to relief. Such a case, it appears to me, 
cannot be properly a subject of admiralty 
jurisdiction. Indeed the libel seems to me 
to be a bill in equity in disguise. 

But the case presents other objections to 
the jurisdiction, which, if not insuperable, 
are not easily overcome. The libellant al- 
leges, that m pursuance of an agreement 
with the agent of the owners, he purchased 
the vessel for them and took the title in his 
own name, to be held for their benefit ; that 
he expended on the vessel at dififerent times, 
large sums of money in repairs and in the 
purchase of supplies, having the control 
and management of the vessel, and recei- 
ving for meir use her earnings: and the 
libel concludes with a prayer that the res- 
pondent may be required to receive &om 
him the legal title and pay him the balance 
of his account. The suit, therefore, in one 
aspect, partakes of the nature of a bill in 
equity for a specific performance of an 
agreement. It was never contended that 
a court of admiralty has the authority 
to decree a specific perfbnnanoe of ^ 
agreement If the court in this case should 
pronounce for the payment of the balance 
of the account, it might perhaps annex a 
condition that the libeUant should reconvey 
the vessel to the respondent. But a direct 
suit for the specific performance of an agree- 
ment is a thing unheard of in the admiralty. 
But allowing wis objection may be avoided, 
there is more difficulty in overcoming the 
other. The libel unavoidably involves the 
taking of an account, for it is indispensably 
necessary in order to ascertain the balance. 
There might be here in equity, matter for 
a cross bill, if the defendants chose to resort 
to it, in jorder to extract the facts directly 
from the party, though the admiralty might 
perhaps obtain the same object by an ex* 
amination of the party on interrogatories. 
But the suit itself seems to be primarily for 
I an account. Now the admiralty has no 
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direct jurisdiction over matters of accoant, 
although they may relate purely to mari- 
time aj&irs. The Steamboai New Orleams 
r. Fht^nuy (11 Peters, 175.) The simpli- 
city and directness of its course of proceed- 
ing are not supposed to be adapted to such 
controversies, and a libel for an account 
directly will not lie in the admiralty. The 
court takes cognizance of accounts only 
when they arise incidentally in a cause, as 
in a suit on a bottomry bond or for average. 



IN BANKRUPTCY. 



Before the Hon. A. WARE, D. J. 
In the matter of Samuel Harris. 

A voluntary petitioner for the benefit of the bank- 
rupt law cannot withdraw his petition before a 
decree of bankruptcy, if any of the creditors op- 
pose it, without shewing good cause. 

Soch a petitioner is deemed a bankrupt within the 
purview of the law from the time of the presen- 
tation of his petition and before a decree of bank- 
ruptcy. 

He becomes personally subject to the jurisdiction 
of the court from the time of the presentation of 
his petition. 

The creditors may intervene for their own interest 
as well before as after a decree. 

The court has jurisdiction over the bankrupt's pro- 
perty from the time of filing the petition, and 
will in a proper case, on the motion of creditors) 
interpose by injunction or the appointment of a 
receiver, to prevent the property from being 
wasted. 

If the bankrupt neglects to move for a decree of 
bankruptcy so that an assignee may be appoint- 
ed, the creditors may move the court for that 
purpose. 

The petitioner filed this petition as a 
voluntary bankrupt for the benefit of the 
bankrupt act on the fifth of July. Subse- 
quently on the 20th of August and before 
tne day for hearing, he filed another peti- 
tion stating that he had made arrangements 
with nearly all his creditors to adjust and 
settle their claims, and prayed that he 
might have leave to withdraw his petition, 
or that it might be dismissed and no fur- 
ther action had thereon. 

On the day of hearing, Phillip Torry and 
three other creditors, who had proved their 
debts amounting in the whole to 1075 dol- 
lars, appeared and filed in writing objec- 
tions to the allowance of the bankrupt's 
petition to withdraw, and prayed that due 
proceedings might be speedily had so that 
he might be duly decreed a bankrupt and 
an assignee be appointed to take posses- 
sion and administer the estate, and conclu- 



ding with a motion that a decree of bank- 
ruptcy may be passed. 

WilKa and Preble, for the bankrupt. 

HaineSj for the creditors. 

Ware, J. — ^The general question which 
has been argued in this case, is whether a 
voluntary petitioner for the benefit of the 
bankrupt law can,, after filing his petition 
and the publication of notice, and before a 
decree of bankruptcy, withdraw and dis- 
continue his petition, so that no further 
proceedings can be had upon it, upon his 
own motion, when the creditors appear and 
oppose the withdrawal. 

The bankrupt by filing his petition sub- 
mits himself personally to the jurisdiction 
of the court, and he becomes bound to 
obey its orders and directions in the matter 
of his petition, as well before as after a de- 
cree of bankruptcy. The mere filing hii 
petition in conformity with the statute con- 
stitutes him a bankrupt within the purview 
of the act before passing the decree or any 
action upon his petition on the part of the 
court. It is otherwise in the case of a pe- 
tition on the part of the creditors against a 
debtor to have him decreed a bankrupt. 
Such debtor under the circumstances named 
in the act, is liable to be made a bankrupt, 
but, in contemplation of law, is made one 
only by the decree of the court. 

The application of a volunteer not only 
gives the court jurisdiction over the person 
of the bankrupt, but also over his estate ; 
and he is therefore required by the statute 
to annex to his petition an accurate inven^ 
tory of all his property of every name and 
description applicable to the payment of hia 
debts. His title to this property is not ac- 
tually divested until the decree ; but that, 
when passed, has relation back to the time 
of filing his petition, and retroactively di- 
vests his title from the time when the pe** 
tition is presented. 

Between the time of the presentation of 
the petition and the decree, no person has 
any power of disposition over the proper- 
ty. The bankrupt surrenders it for the 
benefit of his creditors ; and it is placed 
in the custody of the law for the use of those 
who may ultimately appear to have the 
right. It becomes therefore the duty of 
the court to protect and preserve the pro- 
perty for their benefit. It is held by the 
court in trust for the creditors. The bank- 
rupt can have no legal right of control over 
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it, if it is Bofiered to remain in his pos- 
session, other than that of a mere depositary 
for safe keeping ; ' and the creditors, to 
whom it equitably belongs, have no con- 
trol except what is exerted through the 
orders and agency of the court. And it 
therefore becomes clearly the right and 
duty of the court to interpose for the be- 
nefit of the creditors. The court may in- 
terpose by way of injunction to prevent any 
person from intermeddling with the proper- 
ty, or it may appoint a receiver to take 
the possession and hold it subject to its or- 
ders. In this very case, on the petition of 
some of the scheduled creditors, suggesting 
that part of the property was liable to loss 
from its perishable nature, and also to be 
wasted by the bankrupt, a receiver was ap- 
pointed to take the possession for the pur- 
pose of preserving and protecting it, and to 
hold it subject to the orders of the court. 
This appeared to me to be so clearly within 
the power of the court, and so manifestly 
its duty, that it seemed to me that such an 
order would be made in a proper case 
almost as a matter of course. 

That the court has the jurisdiction after 
the presentation of the petition, seems to me 
to be not only exceedingly clear in princi- 
ple, but to be absolutely necessary to enable 
it to carry beneficially into efi*ect the gene- 
ral provisions of the bankrupt law. Now 
upon what ground can it be exercised ex- 
cept that other persons besides the bank- 
rupt have m thu 9iage of the proceedings^ an 
interest in the matter. It is not necessary 
to protect the rights of the bankrupt, and 
a court is never m vested with jurisdiction 
for the sake of jurisdiction itself. Its pow- 
ers are given to be exerted f<H' the purpo- 
ses of general justice, to protect the rights 
of individuals ; and the jurisdiction is given 
in this instance for the benefit of creditors. 

If the court had not this power, what 
would be the situation of the estate in a 
case of voluntary bankruptcy during the 
interval between filing the petition and the 
decree. It would remain in the hands of 
the bankrupt, and might be wasted and 
disposed of at his pleasure, without any 
control from any quarter. The creditors 
could with no safety interpose to take it 
out of his possession by legal process ; for 
all attachments would be dissolved by the 
decree, and the costs thrown upon them. 
The bankrupt would be entirely without 
restraint either in the waste or disposal of 



his estate. In the case of waste, the credi- 
tors would be absolutely without remedy 
other than a right of action against an in- 
solvent man. In case of sale, the court 
might indeed follow the property into the 
hands of a purchaser with notice, if it could 
keep on the track, through the dark and 
intricate labyrinths of secrecy and fraud. 
But this would be to the creditors an im^ 
perfect and expensive remedy. The law, 
I think, gives them one that is shorter and 
less onerous, by authorizing the court on 
their application to lay its hand on the pro* 
perty and sequester it for their benefit in 
the first instance. 

If the creditors have an interest in the 
proceedings before a decree, it will follow 
that they nave right to intervene in soma 
form for the protection of their inters 
est. They must have a remedy co-exten- 
sive with their right. And this I think, is 
an answer to that part of the argument, 
which is drawn from 7th section of the sta- 
tute. That provides that upon filing the 
petition, notice shall be given in the man- 
ner prescribed, ^^ and all persons interested 
'^ may appear at the time and place where 
^^ the hearing is to be had, and show cause, 
" if any they have, why the prayer of the 
^' petitioner should not be granted." It is 
argued that the statute having given to the 
creditors the right to appear and make 
themselves parties in the cause for a parti- 
cular purpose, this is an implied negation 
of their right to interpose for any other pur- 
pose. No such legislative intention in my 
opinion can be jBeiirly inferred firom the lan- 
guage of the statute. The act, as must be 
obvious to every one, who readi it with at- 
tention, considering the number, and variety 
and importance of its provisions, is exceed- 
ingly brief and admirably condensed. With 
very few exceptions it does not at all pres- 
cribe the course of procedure in detail. 
The 6th section gives the jurisdiction to 
the district court, and directs, ^^the juris- 
diction to be exercised summarily, in the 
nature of summary proceedings in equity.*' 
And for this purpose the court is invested 
with all the powers of a court of general 
equity jurisdiction over proceedings in 
bankruptcy. The law having thus pre- 
scribed the general course of procedure, 
leaves the court to apply the known forms 
and processes of a court of equity to the 
matters and controversies arising under the 
act. 
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The act provides for two distinct kinds 
of bankruptcy, voluntary and compulsory. 
It is only particular classes of persons that 
are liable to be made bankrupts against 
their will and by adverse proceedings, and 
these only on proof of particular acts com- 
monly called acts of bankruptcy. Under 
the English bankrupt system, a person be- 
comes a bankrupt from the time of com- 
mitting an act of bankruptcy ; but under 
the act of congress in cases of compulsory 
bankruptcy he is considered as a bankrupt 
only from the time of the decree, and by 
relation from that of the filing the petition 

r'nst him. This seems to me to be the 
r result of the language of the act. It 
provides that ^' all persons being merchants, 
&c., — shall be luAie to become bankrupts 
within the true intent and meaning of tnis 
act, and may on the petition of one or more 
creditors, &c., — ^to the appropriate court 
be 80 declared accordingly in the following 
cases," enumerating the acts of bankruptcy. 
It is not the act of bankruptcy, nor the pe- 
tition of creditors that makes them bank- 
rupts, within the true intent of the law, but 
it is the decree of the court upon the pe- 
tition. But the decree has relation back to 
the filing of the petition, and after the de- 
cree they are bankrupts finom the time when 
the petition is filed. 

Under the voluntary branch of the sta- 
tute, any person may make himself a bank- 
rupt. It provides that all persons whatso- 
ever with some qualification, which need 
not here be considered, who shall by peti- 
tion in the manner prescribed apply ^^ to 
the proper court for the benefit of this act, 
and therein declare themselves to be una- 
ble to meet their debts and engagements, 
shall be deemed bankrupts within the pur- 
view of this act and may be so declared ac- 
cordingly by the decree of such court." 
(§1.) No previous act of bankruptcy is 
required as a ground of proceeding. A 
mere declaration of insolvency is sufficient. 
The simple presentation of the petition in 
the manner directed by the statute is an 
act of bankruptcy, and constitutes the peti- 
tioner a bankrupt before any decree or any 
action of the court is had on the petition. 
The language of the statute is peculiar 
and strong. It is not said that the peti- 
tioner shall be liable to become a banlmtpt 
as in the case of compulsory bankruptcy, 
but that on his application and the presen- 
tation of his petition he shall be deemed a 



bankrupt unthm the purview of the act. It is 

therefore his own act, and not the decree 
of the court that makes him a bankrupt. 

This view of the law furnishes an an- 
swer to another part of the areument, that 
under the voluntary branch of the statute 
no person can be made a bankrupt by any 
adverse action on the part of creditors, and 
therefore that they cannot intervene for the 
purpose of moving for a decree. But if this 
view of the statute is correct no decree is 
necessary for that purpose, because he is 
made a bankrupt by bus own act before a 
decree. 

But it is said that it is the petitioner in 
this case that asks for the action of the 
court, that he comes in as a volunteer, and 
has the same right as a petitioner or plain- 
tiff in any other case, to withdraw his ap- 
pearance and discontinue his suit. But in 
all cases a party coming as a volunteer into 
court, in a matter where others may hare 
an interest, must move for liberty to dis- 
continue, and when other parties have ac- 
quired an interest in the proceedings, the 
court will either grant the liberty on terms 
or refuse it, altogether as justice may re- 
quire. 

Now a volunteer petitioner for the bene- 
fit of the bankrupt act comes into court and 
asks to be discharged from debts, and in or- 
der to obtain this oenefit, submits himself 
to the jurisdiction of the court, and presents 
all his property to be administered in bank- 
ruptcy for the benefit of his creditors. This 
act alone makes him a bankrupt, and at the 
same time places all his property beyond 
the reach of his creditors, except as they 
may receive it through to the court, under 
whose control it is placed. Nothin? can 
be clearer then, than that the creditors 
have an interest in the proceedings from 
the moment that the petition is filed. It 
is only through these proceedings that they 
can get any thing for their debts ; nor can 
the court make the property available for 
them until a decree of bankruptcy is passed 
and an assignee appointed. Suppose the 
petitioner should choose not to proceed widi 
his petition, but let it remain in suspense, 
with his property thus locked up from his 
creditors. Should he be permitted thus to 
hold them at bay according to his &wn 
pleasure, that he may negotiate with them 
on that vantage ground and impose such 
terms as he pleases ? I think not. He has 
chosen his part, and he cannot be bankrupt 
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or not at his own pleasure, or as he may 
find it convenient. He has brought his 
creditors here to seek such satisfaction for 
their deniands as his estate will give, and 
having by his own free choice brought 
them here, in this court they have rights 
as well as he. If he does not choose to 
proceed, they may intervene for their own 
interest to speed the cause by a motion for 
a decree, or for the appointmeAt of an as- 
signee or for any other matter necessary 
for the protection of their rights. 

My opinion is that a voluntary bankrupt 
cannot withdraw his petition at his own 
pleasure. In the case of Randall ^ 5 Law 
Hep. 114, it was decided by the circuit 
court that pro<ieedings in such a case may 
be stayed on the motion of the petitioner on 

food cause before a decree of bankruptcy. 
1 that case the cause shown was that he 
had settled with all his creditors, and no 
person appeared to object. But the reason- 
ing of the court clearly implies that he can- 
not withdraw without showing good reason. 
In this case he alleges only that he has set- 
tled with nearly all. 



XT. S. DISTRICT COURT FOR THE NORTH- 
ERN DISTRICT OF NEW YORK. 

Before the Hon. ALFRED CONKUNG, D. J. 

PRACTICE. 

TRIAL BT JURT — ^DISCHARQB AND CBRTin- 

CATE. 

On trial by jury to determine the right of a bank- 
rupt to a dischaige and certificate, the exposing 
creditor has the affirmative of the iasue, and has 
conaeqaently the right to begin. 

At the close of an argument, on a mo- 
tion for a new trial hy jury to determine 
the right of a bankrupt to a discharge, Mr. 
Myers stated to the court, that considerahle 
douht and some diversity of opinion and 
practice prevailed among the commission- 
ers hefore whom trials of this nature had 
from time to time been ordered, upon the 
question, whether it was the right of the 
objecting creditor, or of the bankrupt, to 
begin; and he suggested that, as there 
were yet many trials to be had, an expres- 
sion of the opinion of the court on this 
point, would be useful in relieving the 
commissioners from embarrassment, and 
in producing uniformity in the practice. 

CoNxuNO, J., said he had never enter- 
tained any doubt on the point, but had uni- 
formly been of opinion that the opposing 



creditor was to be considered as holding 
the afi&rmative of the issue, and ought to 
begin. The granting of a discharge was a 
matter of course, unless objections were 
afBirmatively interposed and affirmatively 
sustained by evidence. In such a pro- 
ceeding, the objector was the actor, and 
the bankrupt stood on the defensive. 

FACETIOUSNESS OF THE LAW. 

HUSBAND AND WIFE. 

Ws now come to treat of husband and 
wife, and shall inquire, first, how marriage 
may be made, which will be interesting to 
lovers ; secondly, how marriages may be 
dissolved, which will be interesting to un- 
happy couples ; and lasty, what are the 
legal effects of marriage, which will be in- 
teresting to those who have extravagant 
wives, for whose debts the husbands are 
liable. 

To make a marriage, three things are 
required ; first, that the parties will marry; 
secondly, that they can, and thirdly, that 
they do ; though to us it seems that if they 
do, it matters Tittle whether they will, and 
if they will, it is of little consequence 
whether they can ; for if they do, they do ; 
and if they will they must ; because where 
there is a will there is a way, and there- 
fore they can if they choose ; and if they 
don't it is because they wonH, which brings 
us to the conclusion, that if they do, it is 
absurd to speculate upon whether they will 
or can marry. 

It has been laid down very clearly in all 
the books, that in general, all persons are 
able to marry unless they are unable, and 
the find old constitutional maxim, that " a 
man may not marry his grandmother,'' 
ought to be written in letters of gold over 
every domestic hearth. 

There are some legal disabilities to a 
marriage, such as the slight impediment of 
being married already ; and one or two 
Qther obstacles, which are too well known 
to require dwelling on. 

If a father's heart should happen to be 
particularly flinty a child under age has no 
remedy, but a stony guardian may be 
macadamized by the court of chancery ; 
that is to say, marriage to which he objects 
may be ordered to take place in spite of 
him. Another incapacity is want of reason 
in either of the parties; but if want of reason 
really prevented a marriage firom taking 
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place, there would be an end to half the 
matches that are entered into. 

A husband and wife are one in law — 
though there is often any thing but unity 
in other matters. A man cannot enter into 
a l^al agreement with his wife, but they 
often enter into disagreements which 
are thoroughly mutual. If the wife be 
in debt before marriage, the husband in 
making love to the lady has been actu- 
ally courting the cognovits she may have 
entered into ; and if the wife is under an 
obligation for which she might be legally 
attached, the husband finds himself the 
victim of an unfortunate attachment. A 
wife cannot be sued without the husband 
unless he his dead in law ; and law is real- 
ly enough to be the death of any one. A 
husband or a wife cannot be a witness for or 
against one another, thoueh a wife some- 
times gives evidence of the bad taste of 
the husband in selecting her. 

A wife cannot execute a deed ; which is 
perhaps, the reason why Shakespeare, who 
was a first-rate lawyer, made Macbeth ^^ do 
the deed," which lady Macbeth would have 
done so much better, had not a deed done 
by a woman been void to ail intents and 
purposes. 

By the old law, a husband might give 
his wife moderate correction ; but it is de- 
clared in black and white that he may not 
beat her black and blue, though the civil 
law allowed any man on whom a woman 
had bestowed her hand to bestow his fists 
upon her at his own discretion. The 
common people, who are much attached 
to the common law, still exert the privi 
lege of beating their wives ; and a woman 
in the lower ranks of life, if she falls in 
love with a man, is liable, after marriage, 
to be a good deal struck by him. 

Such are the chief effects of marriaee, 
from which it is evident, says Brown, that 
the law regards the fair sex with peculiar 
favor ; but Smith maintains that such po- 
liteness on the part of the law is like ami- 
ability from a hyena. 



It is related of Sir John Holt, Ch. J. of 
the K. B. in the reign of William and Ann, 
that ^ there were some persons in London 
who pretended to possess the power of 
foretelling future events, and who were 
called the French prophets. Holt having 
upon -occasion committed one of these io 
prison, a discifrfe of his came to the chief 
justice'^ house, and desired to see him. 
On beinc admitted, he said : ' I come from 
the Lord, who bade me desire thee to grant 
a nolle proseom for John Atkins, his ser^ 



vant, whcmi tnou hast thrown into prison.' 
^ Thou art a folse prophet and lying knave,' 
returned the chief justice. ^ If the LcHti 
had sent thee, it would have been to the 
attorney general; for the Lord knoweth 
that it is not in my power to grant a nolle 
proBeqtd.^ ^^—Note io HUPm Rqft. The Peo- 
ple V. McLeodj p. 405 v. 1. 



During a debate in the house of lords, 
with reference to amendments of the law, 
Lord Tenterden observed, that "it was 
fortunate that the subject had been taken 
up by a gentleman of an enlarged mind, 
(Sir Robert Peel,) who had not been bred 
to the law ; for those who were, were ren- 
dered dull, by habit, to its many defects. 



Pebsoital Identitt. — ^In the year 1772, 
one Mall, a barber's aj^entice, was tried 
for robbing a Mrs. Ryan. The witnesses 
swore positively to the identity of the lad, 
and the whole court imagined him guilty. 
He said nothing 4n his defence but that he 
was innocent and could prove it. His 
evidences were the books of the court ; to 
which reference being made, it appeared 
that on the day and hour when the robbery 
was sworn to have been committed, the laid 
was on his trial at the bar where he then 
stood for another robbery, in which he was 
likewise unfortunate enough to be mista- 
ken for the person who committed it. 

A LEARNED real property lawyer who 
was retained specially to attend the York 
Assizes, who was remarkable for beii^ 
tediously prosy, commenced his argument 
at rnti prius with this proposition '' an estate 
in fee simple is the highest estate known to 
the law." "I hope, sir," said the chief 
justice, ''you have not taken the trouble to 
come all the way from London to tell us 
that." 



TO THE PROFESSION. 
Oim readers will obserre an advertisement, on 
our cover, of Messrs. Mason at TutUe. These gen- 
tlemen undertake to insert advertisements in any 
paper published throoKhoyt the U. States, Canada, 
and the West Indies. The convenience of such an 
establishment, to Lawyers and Merchants, must be 
obvious ; and from our intimacy with them, we can 
with confidence assure our friends, that any adver- 
tisements entrusted to them will be attended to with 
fidelity and promptness. Their office is No. 138 
Nassau street, opposite Clinton Hall. 
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OF DONATIONS MORTIS CAUSA. 
ARTICLE I. 

A donatio mortis causa is said to differ 
from a legacy, inasmuch as the latter is 
defined to be a gift kft^ and the former as 
a gift by the donor in his lifetime. 3 Woodd, 
Vm, LecLj p. 512, 1, 60 ; Swinb, p. 1, § 6. 
Ju^inian (Inst. tit. 7; De Donatiombm) 
thus defines a donatio mortis coma : — Mor- 
tis causa donatio esty que propter mortis fit 
suspicionem atm mds ita donaty ut si quid ku- 
wuumtus ei contigtssetj haberet is qtdy accepity 
sin autem supervixissety is qui donamty redpe- 
ret; vel si eum donatums pcadUdssety out 
prior decesserit isy cui donatwn sit. 

In some respects a donatio mortis causa 
resembles a legacy. For, firstly, it is am- 
bulatory and incomplete daring the donor's 
11£b, and, therefore, revocable by him. Bunn 
T. Markhamy 2 Marsh 582; 7 Taunt. 224, 
S, C. Secondly, it is subject to the debts 
of the donor on a deficiency of assets. 
SmiUi V. Caseny note to Drury v. Smithy 1 
P. Will. 406; 2 Ves. Jun* 434. In other 
respects, howerer, sudi a donation differs 
from a legacy, because it does not vest in 
the executor. On this ground courts of 
common law have prohimted an executor 
from proceeding in the ecclesiastical court 
to recover the subject of the gift firom the 
donee. Thompson v. HodgsoUy 2 Stra. 777 ; 
2 Ves. Sen. 439 ; 2 Ves, Jim. 120 ; 1 P. Will 
441. And, Thirdly, the donation does not 
r^ularly fall within an administration, nor 
require any act by the executors to con- 
stitute a title in the donee. Id, and Rop. 
Leg. by WUteyCh. 1, §1, ;^. 3; 3 Woodd. 
Vhi. LecL p. 613y dl4y ly 60. 

There are several requisites to make a 
valid donation causa mortis. Firstly, the 
gift musA be made by the do^or in peril of 
death {propter mortis suspicionemy are the 
words of Justinian in the passage above 
eited firom the Institutes), or during his 
last illness, and to take effect in case only 
the giver die. lUtsi qtnd humanitus ei conn 
tigisset haberit is qui aceepity sin OMtem s»- 
pemxisset it, qui donamty reciperet. Inst, it 

21 



supra.'} 4 Burns Eccles. LasOy 110 ; Free. 
Chan. 269 ; 3 F. Will. 357 ; 4 Bro. C. C. 
290; 3 Woodd. Vtn. Lect. p. 513, 1, 60; 
3 Madd. 185 ; Edwards v. Jonesy 2 My. & 
Cr. 233. 

In TUe V. HUberty 2 Ves. Jun. Ill ; 4 
Bro. C. C. 286, S. C, A. having silbse- 
quently to his will^ sent for M. to his house, 
and observed that he was worth more than 
he thought of, and that his Ibrtune was 
much for one person, and therefore he 
would ffire away more than he had disposed 
of by his will, desired J. to give him out of 
his desk several bonds and securities, to the 
amount of iS3,000 and upwards, which he 
cancelled. He then told M* he would give 
her ig200, and desired J. to give him a 
cheque out of the drawer of his desk; which 
he having done, A. immediately filled it up 
and signed, and gave it to M.; A., at the 
same time, gave J. a promissory note for 
i^lOOO. It was held that tlie gifts of the 
cheque and note could not be supported as 
donations causa mortis. The reasoning of the 
decision was a case of gift inter tfivosy and not 
therefore done in contemplation of death. 
The lord chanceli<»r said, ^^ The case itself 
is purely a mistake on the part of the per- 
son meaning to give it, as well as the party 
receiving it ; for if the note h^d been paid 
away for a valuable consideration, and the 
money received at the bankers before no- 
tice of the death of the party, or imme- 
diately after, it might have avail ; but for 
want of activity in the holder of it, it is 
become of no effect: one must allow one 
feels a disposition to make it effectual ; but 
I must resist it, as it would be dangerous 
to decide the point under any particular 
bias. I cannot relieve the plaintiff * *. 
The gift is to take effect immediately, and 
therefore cannot operate as a donatio causa 
mortis : the true ground is, that it must take 
effect in Jaoor oj the party surviving; but 
here is no reference whatsoever to tks death 
of the donor J*^ On this question of the in- 
tention of the giver to make a present gift, 
or a future domatioy to operate in case of his 
death, the case oi Edwards v. JonoSy 1 My. 
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& C2r. 226, is an important on^, as many 
of the cases "were there examined and com- 
mented on. The circumstances of that 
case were, that in the year 1819, J. N. W., 
being indebted to M. in the sum o££900j 
gave her a bond for securing that sum with 
mterest. In the year 1828, the said sum 
of iSdOO being still due, together with an 
arrear of interest, amounting to the sum 
of iS123 15s., a second bond was giren by 
J. N. W. to M. C. for securing the latter 
feam with interest thereon. The whole 
of the two sums of £300 and £123 15s. 
remained.due, upon the security of the two 
bonds, at the time of the death of M. C 
On the 25th of May, 1830, only five days 
before her death, M. C. siened an endorse- 
ment not under seal upon Uie bond of 1819, 
which purported to oe an assignment of 
^e bond without consideration to a person 
to whom the bond was at the same time 
delivered. The bond of 1828 was usually 
kept with the bond of 1819. At the time 
at which the endorsement was signed, the 
two bonds were fastened together with a 
pin. Immediately after the endorsement 
had been signed, M. C delivered, or caused 
to be delivered, both the bonds to E. E., 
the plaintiff in the suit. The bonds re- 
mained in the hands of the plaintiff until 
the filing of the bill. M. C died on the 
30th of May, 1830, having in 1829 made 
her will in which she did not mention the 
bonds or dispose of the residue of her pro- 
perty, but by which she appointed the de- 
fendant, R. Jones, her executor, who fully 
proved the will. After M. C's death, the 
defendant, who had been aware in her life- 
time of the existence of the bonds, suppo- 
sing that they had been lost, prevailed on 
J. N. W., the obligor, to execute a new 
bond for the amount due upon the two old 
bonds, and, at the same time, gave the 
obligor a bond of indemnity against any 
claim which might be made under the old 
bonds. The bill was "filed to have it de- 
clared that the defendant was a trustee of 
the two bonds for the plaintiff, and for an 
account of the principal and interest. The 
lord chancellor in delivering judgment said, 
*^ It was argued at the bar that the bonds 
were delivered either by way of donatio 
nwrH$ camCy or as a gift inter vioos; one 
question being, whether on the face of the 
record there was such an allegation^ en- 
titled the plaintiff to raise the latter point. 
NoW| in order to be a good donatio mortis 



causa^ the gift must have been made in con- 
templation of death, and intended to take 
effect only after the donor's decease. And 
so the bill treats it, for it alleges that such 
was the intention of the testatrix. If it 
appeared, however, from the circumstances 
of the transaction, as stated, that the donor 
really intended to make an immediate and 
irrevocable gift of the bonds, that would 
destroy the title of the party who claims 
them as a donatio mortis cauta; a fvoposi* 
tion which is distinctly laid down in Taie 
V. Hubert (supra), where a claim to pro- 
perty on the ground of its having been a 
donatio mortiM causa was held to have fiiiled; 
because, upon the facts disclosed, it ap- 
peared to be a transaction of present gift. 
Several cases have been cited for the par- 
pose of controverting that proposition, and 
shewing that words of gift might operate 
by way of donatio mortis causa. Of these 
the principal w«re Gardner v. Parker^ 3 
Madd. 184, and Lawson v. Lawson, P. Will. 
441; which cases, however, so fer from 
disproving the proposition^ actually as- 
sumed it throughout * •. The rule, 
therefore, remams unaffected by any de- 
cisions on the other side; and we have 
now to look at this sift to see whether the 
circumstances which attended it can be 
considered as importing a donatio mortis 
causa. Now, the transaction certainly can- 
not prevail as a donatio mortis causa. In 
the cases referred to, there was no written 
instrument or memoranduni — nothing but 
a mere general expression of gift, — and the 
court founded its conclusion upon the cir- 
cumstances with which the gift was at- 
tended. In the present case, however, the 
transaction is in writing, and, therefore, in 
looking for the intention, we are confined 
to the language in which that intention is 
expressed. It may be observed, that the 
very fact of the transaction being in wri- 
ting is a strong circumstance against the 
presumption of the gift being intended to 
operate as a donatio mortis causo. Here is 
an instrument purporting to be a r^ular 
assignment, exactly in me same Ibrrn as 
where the purpose is absolutely and at 
once to pass the whole interest in the sub- 
ject matter. A party making a donatio 
mortis causa does not part widi the vrhtAe 
interest, save only in a certain event ; and 
it is of the essence of such a gift that it 
shall not otherwise take effect. A donatio 
mortis ^ausa leaves the whole title in the 
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donor, unless the event occurs which is to 
divest him. Here, however, there is an 
actual assignment, by which the donor, 
Mrs. C, transfers all her right, title, and 
interest, in the subject of her niece ; and 
that is really the whole evidence of the 
transaction ; for the testimony of several 
persons who were present proves that it 
was intended as a gift. Independently of all 
the other circumstances, therefore, and in- 
dependently of the grounds taken by the 
vice chancellor in h» judgment, I consider 
the language ci the assignment sufficient 
to prevent Uiis transaction from being con* 
•idered as a good danaiio mortU cauta. 
There is not very precise evidence as to 
the time when these bonds got into the 
poasession of the plaintiff. There is also a 
defect of evidence to show that at the time 
at which the transaction took place, Mrs. 
C. was in such a state of illness, or expect- 
ation of death, as would warrant the sup- 
position that the gift was made in contem- 
nlation of that event. These considerations, 
Aowever, do not appear to be very material, 
because I consider the lanraage of the 
assignment itself to exclude tne possibility 
of treating this as a donaiio mortU coicsa.'' 



PRACTICAL POINTS 

SEPARATE ESTATE. 

Where a woman has property settled to 
her separate use, she may bind that prop- 
erty without distinctly stating her intention 
80 to do, and this by bond, bill, promissory 
note, or other obligation. Cappm v. Grmt^ 
1 Y. & C. N. C, 205 ; JBuipin v. ChrkJ? 
Ves., 865; JFUkLy. Sawle, 4 Russ., 112; 
Munag V. Barlee^ 4 Sim., 82 and 3 Myl. & 
C, 209 ; Owens v. Dickenson^ 1 Cr. & Ph., 
48. Story on Eq. And where separate per- 
•Goal property is left to a married woman by 
will, and no trustees are interposed, a court 
of equity will not order such property in a 
suit of the wife by her next friend, to be paid 
to the husband, but wiU order it to be car- 
ried to tfie wife's separate account, with lib- 
erty to her to appoint it. See Otoen v.Xys, 
1 Tarn. Where also a married wonum, 
having separate estate, but not knowing per- 
fectly the nature of her interest, executes 
an instrument hj which she plainlv shews 
aa intention to bind the interest which be- 
longs to her, then, though she may make a 
miirtake as to the extent of the estate vested 



in her, the law will say that such estate at 
she may have, shall be bound by her own 
act JPer Lord Langdalcj M. R., 4 Bea., 
323. But where she enters into no bond, 
contract, covenant, or obligation, and in no 
way contracts to do any act on her part, 
where the instrument which she executef 
does not purport to bind or to pass anvthiju; 
whatever that belongs to her, and where it 
must consequently be left to mere inference^ 
whether she intended to affect her estate im 
any manner or way whatever, the case is 
entirely different, either from the case, 
where she executes a bond, promissory 
note or other instrument, or where sfa^ 
enters into a covenant or obligation, bj 
which she, being a married woman, can be 
considered as binding her separate property. 
Where, therefore, a married woman poa^ 
sessing separate estate, joined her husband 
in an annuity deed, purporting to secure 
the annuity on her separate estate, and tho 
husband alone covenanted, and the wife en* 
tered into no obligation, and there appeared 
no agreement on her part to chaise heat 
separate estate. Lord Langdale held that 
her separate estate was not bound by tho 
deed. TuUeU v. Armstrong^ 4 Bea. 319. 

ASSIGNMENT FOR THE BENEFIT OP 
CREDITOBa 

DBBD— OONSTRUCnOH. 

By a deed executed by A. he conveyed 
and assigned his property for the benefit of 
his creditors. The operative part of the 
deed was in these words : ^^ All and sundrr 
seperiorities, lands and heritages, debts hen- 
table and moveable, and whole goods, gear, 
sums of money, and effects ; and in gene- 
ral my whole means and estate, lieritable 
and moveable, of whatever nature or deno- 
mination, or wherever situated, presentlr 
belonging to me." The House of Lc^ 
(on appeal) decided that these words did 
not pass the profits of a public office at that 
time filled by the grantor. It was abo de- 
cided in the same cose that the profits of a 
pubKc office cannot be assigned for the be- 
nefit of creditors. HUi v. JPoa/, 8 Clark ft 
F. 295. 

VENDOR AND PURCHASER. 

PRoftucrroN of lessor^s title. 

There was formerly considerable doubt 

whether on an assignment of a lease, tlv^ 

assignor was bound to produce the origioal 
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lessor's title. In George v. Pritchardy R. 
"& M. 219, Abbott, C. J., (afterward Lord 
Tenterden,) held, in an action by the yen- 
dee against the vendor of a lease for the 
deposit, that the vendor is not bound to pro- 
duce his lessor's title, without an express 
stipulation for that purpose, and he consid- 
ered the cases in equity as deciding merely 
that a vendor on a bill for a specific per- 
formance, could not compel a purchaser to 
take a lease without shewing the lessor's 
title. The cases in equity, however, did 
not warrant this opinion. See White v. 
Foljambey 11 Ves. 339; Deverally. BoUon^ 
18 Ves. 505; and FUdes v. Hooker, 2 
Meriv. 434; and Furuis v. Rayen, 9 Pri. 
488, in which Richards, C. B., after great 
consideration, and evidently after consulta- 
tion with Lord Eldon, C, held, that the 
purchaser of the residue of a term for years, 
from a vendor in possession, had a right to 
call for the lessor's title. And subsequent- 
ly in Smtee v. Drake, 5 6. & Aid. 992, 2 
N. & M. 40, Lord Denman, C. J., and the 
Court of Queen's Bench held, that in every 
contract for the sale of an existing lease, 
there is an implied undertaking by the ven- 
dor, (if the contrary be not expressed,) to 
make out the lessor's title to demise, and 
without shewing such title, the vendor 
cannot maintain an action at law against a 
purchaser for refusing to complete the 
purchase. " We come to the conclusion," 
•aid his lordship, ^' that unless there be a 
stipulation to the contrary, there is in every 
contract for the sale of a lease, an implied 
understanding to make out the lessor's title 
to demise as that of the vendor to the lease 
itself, which implied undertaking is avail- 
able at law as well as in equity, and we 
pannot adopt the distinction acted on in 
George v. Fritchard.^^ The point has still 
more recently come before the court of 
common pleas, when Tindai, C. J., on the 
last case here cited, said : '^ I think it is 
impossible to get over so distinct an au- 
thority as that; it lays it down broadly, 
that in every contract for the sale of a lease- 
hold, there is, in the absence of an express 
stipulation to the contrary, an implied un- 
dertaking on the vendor's part to make out 
the lessor's title to demise." In the same 
case it was also held — the purcli^er's so- 
licitor having written to the vendor's solici- 
tor, that unless certain prooi^ of title were 
adduced, the purchase must go off— that 
tliis did not preclude the purchaser from 



maintaining an action for the expenses he 
had been put to in investigating the title. 
Hall V. Betty, 5 Scott 508. 

CRIM CON. 

EVIDENCE. 

Hie following points of evidence appear 
to be important : In an action for orim con, ^ 
it was proved that the marriage had been ' 
solemnized strictly according to the lites of 
the church of England ; but was not solem- 
nized according to the custom of the coun- 
try in which it took place. The parties it 
seems lived as husband and w^iie for two 
years afterwards. The court of exchequer 
ruled, that, for the purposes of the jury's 
verdict, this must be considered a mar- 
riage in £Eict. It appeared in the same case, 
that the writ was dated December 11, 1840; 
that there had been suspicious circuBostan* 
ces touching the conduct of the plaintiff's 
wife, and of the defendant before that time, 
and they had both left the country about 
June, 1840. It was not shewn that diey 
had left this country (England) together. 
In August, 1841, the parties lived in open 
adultery in Endand. The judge directed 
the jury, that they must dismiss from their 
minds everything which might have occur- 
red after the date of the ^rit, that is, in and 
after August, 1841, and they must infer 
the adulteiy, or repudiate it, by wiiat hap- 
pened before the 11th December, 1840. 
Catherwood v. Caslon, 1 Car. & M. 231. 



IN CHANCERY. 



Before the Hon. REUBEN H. WALWORTH, 
. Chancellor of the State of New York 

Joseph Kitchen v. Christopher E. Leb, 
et al.—24th May, 1844. 

copartnership PRIVILEGES AND UABXLI- 

TIKS OF INFANTS. 

A. and B. entered into copartnership as merchanta, 
and during the continuance thereof, purchased 
goods upon credit ShortlQr afterwards B. retired 
therefrom and gave up the goods of the firm to 
A. upon condition that A. should pay the copart- 
nership debts and indemnify B. against the pay- 
ment thereof. Previous to B/s retiring from the 
firm, A. represented to him that he was of age. 
Subsequently to the dissolution of the copartner- 
ship, A. assigned to C. the partnership property, 
and refused to pay the debts of the firm. To a 
bill filed by B. against A. and C, A. pleaded 
that at th« time of making the a|;reeiiieDt to pagr 
the partaerahip debts he was an inbaL 

£&/cf,That if A. elected to rescind the agreement 
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made upon B.*8 retiring from the copartnership, 
B. might insist that the partnership enects ahould 
be applied in payment of the debts, as if the part- 
nerslup had not been dissolred, unless it ap- 
peutKl that such gooda had been sold to « bona 
fide purchaser without notice. 

Thx« was an appeal by the defendant, 
Lee, from a decretal order of the rice chan- 
cellor of the first circuit, overruling the ap- 
pellant's plea. In Fcbniary, 1841, the com- 
plainant and the defendant, Lee, entered 
into a copartnership in the mercantile bust- 
neaa in New York, and during the continu- 
ance of such copartnership, contracted debts 
by the purchase of goods upon credit. In 
September, of the same year, the complai- 
nant retired from the business, and left Lee 
to carry it on alone, and relinquished to him 
the goods of the firm, amounting to about 
94500, upon condition that Lee should pay, 
or procure to be paid, the debts then due 
from the firm, and indemnify the complai- 
nant against the same. The bill stated 
that, previous to the complainant's retiring 
from the firm, the defendant, Lee, repre- 
sented to him that he was twenty-one years 
of age ; but that, subsequent to the dissolu* 
tion, he had refused to pay the debts of the 
linn, on the ground that he was an infimt 
and not legally liable to pay the debts, and 
had sworn to the truth of a plea of infancy, 
in a flint at law brought against him by 
some o^be creditors. The bill also set up 
a pretended sale of the goods by Lee, to the 
defendant. Price, subsequently to the disso- 
lution of the copartnership: but without 
consideration, and with a fiiU knowledge on 
the part of the defendant. Price, that the 
debts of the copartnership remained un- 

Eiid ; and that the sale to him was fraudu- 
nt as against the complainant. The bill 
prayed fer an injunction and receiver of the* 
goods which fermeriy belonged to the co- 
partnership, and that the same might be 
afN^lfed to the payment of the copartnership 
debts ; or for sndi other relief as might be 
proper upon the case made. 

To this bill the defendant, Lee, pleaded, 
that at the time of making the agreement to 
pay the copartnership debts, as stated in 
the bill, he was an infant within the age of 
twenty-one years, of which the complainant 
had notice. 

/. M. 3far(fn, for the appellant. 
A P. MWi fer the respondent. 



Tan Chanoxllos. — ^The plea in Mm 
case is feunded upon the supposition, that 
the complainant is not entitled to any reUef 
whatever, if the complainant, Lee, as an 
infant was not boulid by his contract to pay 
the debts of the copartnership. It does not 
follow, however, that the complainant is 
without remedy in thia court, even if Lee 
is not legally bound by his agreement upon 
the dissolution of the copartnership. The 
contract was one which he might affirm or 
repudiate at his election. But he cannot 
be permitted to retain all the copartnership 
effects, and at the same time refine to peN 
form the condition upon ^ich the com* 
plainant's interest in the efibcts of the firm 
was to become the property of the defen- 
dant, Lee. If the defendant, Lee, there- 
fore, elects to rescind the agreement made 
upon the retiring of the complainant from 
the business, the latter has a right to insist 
that his interest in the copartnership effects 
shall be applied to the payment of the 
debts, in the same manner as if the disso* 
lution had not taken place; unless such 
goods had actually gone into the hands of a 
bona fide purchaser, who had actually paid 
for them before he had anyliotice what- 
ever, of the complainant's rights. 

The rule of law on the subject i^, that 
an infant cannot be permitted to retain the 
property purchased by him, and at the same 
time repudiate the contract upon which he 
received it. Imde v. Budd^ 2 Pai. 191. 
DeoBon v. Boya^ 1 Dana Rep. 45. CAe- 
shire v. Barreti, 4 M'Cord's Law Rep. 241. 
If the goods in this case had belonged to 
the complainant exclusively at the time of 
the agreement, and the in&nt had repudia- 
ted his agreement, when he became of age, 
trover or replevin would have been Uie 
proper remedy for the goods, if they re- 
mained unchanged. Badger ▼• PAtoney* 
15 Mass. Rep. 859. But this being co- 
partnership property previous to the agree- 
ment, the only remedy of the complainant 
was in this court. And this plea of^in&ncy 
is not a full defence to the case made by 
the bill. It was properly overruled, there- 
fore, with costs. But as it is possible, that 
the defendant, Lee, had not done any act 
to affirm the contract made with the com- 
plainant4ipon the dissolution of the copart- 
nership since he became of age, he mast 
be permitted in his answer to set up the 
defence of infency, so fer as to protect him 
from any personal liability, arising oiit of 
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Ike agreement mentioned in the bill, except 
mch us may result from his repudiation of 
the agreement. This, if it had been asked 
ibr, would have been granted of course, by 
the Tice ckaaceUor, or the-plea would have 
been permitted to stand for an answer, if 
the defendant had requested it ; though that 
would not have been as beneficial for him, 
^a it would have deprived him of the power 
of setting up any matter of defence. 

The ^mrder appealed from must be affirm- 
ed with costs, but without prejudice to the 
right of the defendant to set up the defence 
of in&ney in his answer, as above suggest, 
ed, so fer as it can avail him. And the 
proceedings are remitted to the vice chan- 
cellor. 

JoHTT Spbncbh v. Wiluah Sfenceb, et al 
comrsuonoN of tbs words, '*bhaix xab- 

HT AND HATS A FAKILY," IN A DSXD. 

Where there was % direction in a tnitt deed to pay 
to A. $700 annually during his life, and 01200 
in case he should " marry and htufe afamiiy,** 
and it appeared that A. married in 1841, and at 
the time of the application to the court, was a 

• housekeeper, but nad never had any children by 

. his wife, whd was then living with him. 

Hxu), that A. was only entitled to- $700 a ^ear. 

Such an expression in a deed, unless there is some- 
thing to give a different construction, means to 
get married, and to have a child, or children, or 
descendants, as the issue of such marriage. 

Tbis was an application hj petition for 
direction to the trustee of his estate, who 
had been appointed in this suit, to pay to 
the petitioner at the rate of 91200 per an- 
num out of the trust estate from the time 
of his marriage. The principal questiop 
was upon the construction of the words, 
^* shall marry and have a family f*^ as used in 
the trust deed, which deed directed the trus- 
tee to paj to the petitioner 9700 annually 
daring his life, and $1200 in case he should 
many and have a fiimily. The petitioner 
married in 1641 and was a housekeeper, 
bat had neveirhad any children by his wife, 
who was still living with him. 

S> StevenSf for the petitioner. 

The Cbakcsllob.— The petitioner is 
only entitled to #700 a year ; unless there 
is something in the context to give a ditSbr- 
ent constmction to such an expresiion in a 
deed, it means to get married and to have 
a child or children, or descendants as the 
iMiie of such marriage. 

PeHHom dUmmed* 



Am THONT Fraskuv 7. Ann Van Cott, el a/. 

REFERENCE — ^MASTER'S REPORT AS TO SUR- 
PLUS MONEYS — ^WHAT IT SHOULD CONTAIN. 

Where an application was made by A. and B. for 
the payment of « sum, reported by the master to 
be due to them upon a judgment against the mort- 
gagor, who claimed to have tiie first lien upon 
Uie surplus moneys brought into court upon the 
sale of mortgaged premises, and it applied fay 
the master's report, that C, a defendant in the 
suit, had appeared and filed a claim, and that D., 
another defendant, had appeared by his guardian, 
ad HUm; and the master's report did not shew 
that the guardian ad litem of the infant defen* 
dant, or the solicitor of C, had been suxnmoned 
to attend upon the reference, nor whether they 
did at not attend, nor the amount of the surplus 
moneys, or who was entitled to the resukie bt^ 
yond the amount due upon the judgment of A. 
and B. It was referred back to the master to re- 
view his report, and correct it, so as to embrace 
these matters. 

Where the order of reference directs die master, not 
only to inquire and report as to the amount die 
to the party obtaining the order of reference; 
but also as to the lien of any other person upoa 
the surplus moneys, the master should ascertain 
the whole amount of such surplus moneys by the 
certificate of the register, and if the incumbraaes 
of the party, obtaining the reference, and enti- 
tled to priority, is not large enough to exhaust 
the whole surplus moneys, he should ascertain 
who is entitlea to such surplus, so that upon the 
coming in'of the report, an aider may be made 
to dispose of the whole surplus fhnd. 

This was an applioatfon by G. and W. 
Hastings, for the payment of $133, reported 
as due to them upoir a judgment against the 
mortgagor which was the first lien upon the 
surplus moneys brought into court upon the 
sale of mortgaged premises. It appeared 
by the report of the master, that Ann Van 
Cott, one of the defendants, had appeared 
and filed a claim to the surplus moneys, 
and that another of the defendants in the 
suit, had appeared, by his guardian ad . 
Htem. But the master's report did not shew 
that the guardian ad Hiem of the infiuit 
defendant, or the solicitor of Mrs« Van 
Cott, had been summoned to attend upon 
the reference ; or whether they did or not 
attend befere him« Nor did the report state 
the amount of the surplus moneys, or who 
was entitled to the residue beyond the 
amount due upon the judgment of the ap« 
plicants. 

O. X. Barbovr^ for applicant. 

Thb CHANCBLLOR.'-The master's re- 
port is defective in form, as it does not show 
that Mrs. Van Cott, who appeared and filed 
her claim, or the guardian ad Htem of the 
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infant defendant, attended befi>re him on 
the reference, or that evidence was produ- 
ced to the master, that they had been dulj 
summoned to attend. Both were entitled 
to notice of the proceedings before the mas- 
ter. And in the case of JBubberi v, Mc- 
Kay (8 Paige's Rep. 652) this court decided 
that in such a case the master's report 
should state that evidence was product to 
him, that the parties entitled to notice, had 
been duly summoned where they did not 
actually appear before the master upon the 
reference. Where such parties do appear, 
that fact should be stated in the report. And 
in such case, if they do not consent to the 
report as made, the report must be filed and 
the usual order entered to confirm it, before 
an amplication can be made to the court, for 
the payment of the money in conformity to 
such report. 

The report is also defective in substance, 
if the amount of the surplus money exceeds 
the amount due upon the judgment of these 
claimants. The order of reference directs 
the master not only to inquire and report 
as to the amount due to the party obtaining 
the order of reference, but also as to the 
lien of any other person upon the surplus 
Aoneys. The master, therefore, should as- 
certain the whole amount of such surplus 
moneys by the certificate of the register or 
otherwise, and if the incumbrance of the 
party obtaining the reference, and entitled 
to priority is not large enough to exhaust the 
whole surplus moneys, the master must go 
farther, and ascertain who is entitled to the 
residue of such surplus ; so that upon the 
coming in of the report, an order may be 
made to dispose of the whole surplus fimd. 
JPrma facie the mortgagor, or those who 
are stated in the bill to be bis heirs or de- 
visees or grantees, if he is dead, or has sold 
Ihe property, are entitled to the surplus. 
And if nobody attends before the master, to 
produce evidence of a better right, and there 
is no evidence before him, that the person 
pnma/acie entitled has parted with his in- 
terest, the master should report that the 
roaidue of such surplus belongs to the mort- 
g/kgoT or the persons prima facie entitled. 

This case must therefere be referred 
back to the master to review his report, and 
correct it so as to show upon the face there- 
of^ that the person entitled to be summoned 
to attekid the reference, either attended or 
had due notice by summons to attend ; and 
also by showing who is entitled to the resi- 



due of the surplus beyond the amount due to 
the applicants, upon their judgment. But 
if any persons other than these judgment 
creditors appear, or have appeared upon the 
reference so as to entitle them to file excep- 
tions to the report, the report must be con- 
firmed by the entry of the order nin, and a 
certificate of the feet, that such order has 
become absolute, must be produced before 
an order to pay the amoimt reported due to 
these applicants can be obtained. 

Order accordinghf. 



Before the Hon. LEWIS H. SANDFORD, 
tant Vice Chancellor of the First Circuit 

Jacob Cram v. Abraham MrrcHXLL, et al. 
—Nov. JandSy 1843— Jim. 27, 1844. 

FRAUnVLBNT ASSIOIOKRNT — SBLBCTION OF 

ASSIGIfBBS PCRCHASB BT AORirT OF 

FROPERTY IN HIS CHAROR, 4tO. 

I, A. M., an insolvent merchant in New Tork« 
made a general assignment of all his property, 
giving preferences to L. A., residinjB^in FhilaM- 
phia, and J. H. and H. H. residing in New York. 
The property assigned, and nearly all the credi- 
tors were in the city of New York. L. A. and 
J. H. were brothers-in-law of M. H. H. was 
the son of J. H. The three assignees were the 
first preferred creditors. L. A. in consequence 
of his distant residence, made N. his ^nt in 
New York, to look after his interests. J. H. 
was blind. H. H. was illiterate, could write 
onlv his name, and could not read writing except 
with difiBculty. It was held, upon these circum- 
stances, that the assi^ment was made with the 
intent to defraud cr^tors. 

The law tolerates voluntary assignments giving 
preferences, and permits the insolvent debtor to 
select his own assignees; but it requires that 
they shall be competent, and of sufficient char- 
acter and pecunia^T^ responsibility, to insure the 
execution of the trust, for the benefit of those in* 
terested. And where the debtor selects for as- 
signees, three relatives, of whom one is incapaci- 
tated by his residence, one by blindness, and the 
third by his want of education, from executing 
the assignment, it is evidence of an intent on 
the part of the assignor to keep the control of the 
property in his own hands, or to appropriate it 
for nis own use and benefit. 

3. The household furniture of the assignor was left 
in his possession for eleven months, without 
sufficient explanation ; heid, that this was also 
evidence of fraud. 

3. The agent of L. A., one of the aasi^ees, and a 
preferred creditor, was active in gettin|^ up a sale 
of certain leaseholds which were assigned, and 
became tne purchaser of the same at a very inad- 
equate price. Heldt that if he were ignorant of 
the fraud in the assiffnment, he was nevertheless 
not a bona fide purchaser ; because as the agent 
of L. A. a creditor, and in a measure the agent 
of the assignees, he had a duty to peribim in 
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regard to the property Bold, which was inconais- 
tent with his becoming the pnrchaaer. And his 
purchafle was aet aside, together with the aaaigiw 
ment, as Iraodulent against the creditors of the 
assignor. 



This wna a creditor's bill, founded on a 
jodgment at law against Abraham Mitchell, 
on which an execution had been returned 
unsatisfied. L. Allen, J. Hart, and H. 
Hart, were made parties as the assignees 
of Mitchell, he having made a general as- 
signment to them for the benefit of his 
creditors, on the 25th of May, 1841. 

The bill charged that the assignment 
was made with the intent to hinder, delay 
and defiraud the creditors of Mitchell. It 
also charged that J. B. Nones, one of the 
defendants, had become the purchaser of 
certain chattels real, which were a part of 
the property assigned ; with notice of the 
fraud, and under circumstances which 
equity would not sanction. And the bill 
prayed that the assignment, and the sale to 
Nones, might be declared fraudulent and 
void as against the complainants ; and that 
the property assigned might be applied to 
the payment of their debt and costs. 

The material facts upon which the case 
turned, are stated in the opinion of the 
court.. 

J, S. Bosworthj for the complainant. 

8. B. H. Judahj for the defendant. 

The Assistant Vice Chancellor. — 
The general assignment executed by Mit- 
chell to Louis Allen, Joseph Hart, and 
Henry Hart, is alleged to be fraudulent 
against the creditors of Mitchell ; and two 
leading features in the case are principally 
relied upon, as furnishing evidence of the 
fraudulent intent of the assignor. 

One is the selection of the assignees, 
their situation, and character. The other 
is the management of the assigned prq>erty. 

1st. The assignment makes Allen the first 
preferred creditor; Joseph Hart the sec- 
ond; and Henry Hart the third. The 
amount of their debts is not stated. Allen 
and Joseph Hart were the brothers-in-law 
of Mitchell. Henry Hart is the son of 
Joseph. Allen was a merchant, residing 
in Philadelphia. He constituted the de- 
fendant. Nones, his attorney to look afler 
his individual intei-ests under the assign- 
ment. This power, and the incompetency 
of the other assignees, gave to Mr. Nones 
a preponderating influence in the manage. 



ment of the estate. Joseph Hart was Mind, 
and had been blind for many years. He 
is proved to be a man of sound judgment, 
and capable of advising in the dispositioa 
of the property. But he was so fiir seclod- 
ed, that, when the subpoena to answer was 
served in this suit, his son Henry refused 
to su^r access to him, on the ground that 
he was blind and not permitted to be seen. 
Henry Hart is very illiterate. He can 
write no more tiian his name, and it is left 
in doubt whether he can read. When the 
subpoena to answer was served on him, he 
handed it to a clerk to see what it was. 
By his silence in his answer, he admits the 
truth of the charge, that he is incompet^it 
to make up an account of the estate, and to 
keep the accounts. (Rule 17.) He is shown 
to be an active man, and in other respects, 
competent to take charge of business. 

The law in this state tolerates voluntaiy 
assignments, made by insolvent debtors, 
giving preferences to their confidential or 
fkvorite creditors. It also permits the debtor 
to select the assignee who is to execute 
the trust, without the consent of his credi. 
tors, and even without consulting a single 
creditor. Learned judges throughout the 
union have combatted, and then deprecated 
the sanction of such assignments. And it 
was with much doubt and difliculty, that en- 
tire latitude in the selection of the trustee 
was finally conceded to the assignee. 

The case of Bard v. Smiihj 4 Dallas R. 
76, in the court of errors and appeals of 
Pennsylvania, well illustrates the progress 
of this concession. SmUhj J., in delivering 
his opinion against the validity of the as- 
signment in that case, says, '*No debtor 
has a right to make his own trustees, and 
the very attempt would under some circum- 
stances, be considered as an act of bank- 
ruptcy. In a conflict between the debtor 
and his creditors, the trustees would gene« 
rally prefer his interest," &c. And Bradk- 
enridge, J., gives as one of his reasons for 
holding the deed of trust void, *' that the 
trustees were appointed by the grantor 
himself." HimA, J., says he cannot con- 
ceive anything more dangerous than to 
sanction by a judicial determination, a deed 
by which a man plunged in debt, suddenly 
and secretly, without the knowledge of a 
single creditor, conveys to trustees of his 
own nomination, an immense property, on 
such terms, and in such manner as he has 
chosen to prescribe. 
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The fi>rce of Judge Smith's reasoning on 
this point in Beard v. iSmiIA, is exemplified 
in the disposition <^ the assets under the 
asmgnment in question, as will presently 
ai>pear. 

When the law was established, that the 
iailmg debtor might select his own as- 
rignees» it did not concede to him the right 
to Test his estate in improper or unworthy 
persons. 

It reasonably required of him, that his 
assignees should he men qualified, and 
competent to discharge ^e duties of the 
trust which they were io assume, and of 
sufficient character and pecuniary ability, 
to afford the assurance that the trust would 
be honorably and fitithfully administered. 

In B4ied v. Emry^ 8 Page's R. 417, the 
chancellor decided that an assignment to 
an assignee, who was known to be insol- 
vent, vfM prima fade evidence of an intent 
to defraud the creditors of the assignor. 
If an assignment were made to an infant, 
or to a married woman, it would strike the 
mind at once, as an abuse of the privilege 
accorded to debtors, and as indicative of a 
design to defraud. So if a failing debtor, 
whose property was all situated in this city, 
and whose principal creditors resided here ; 
should make an assignment to three mer- 
chants residing in Boston, |nd who, al- 
though creditors of the assignor, could not 
give their personal attention to the man- 
agement of the trust, without some satisfac- 
tory explanation, it would be apparent that 
the assignor had created a necessity for a 
substitution in the conduct of the estate, 
which would be likely either to give him 
the control of the assets, or to afford him 
opportunity to retain and appropriate them 
to his own use. 

In the case before me, the only assignee 
who appears to have been competent to act 
as such, was precluded by his distant resi- 
dence, from taking any active part inf the 
exeeution of the trust. The property was 
here; here it was to be collected, sold, 
converted into money, and applied to the 
debts. Hero the accounts were to be kept. 
Allen lived in Philadelphia. So conscious 
was he of the impossibility of his acting 
efficiently in the matter, that he delegated 
the care of his own interests to Nones. If 
he would take that course for his own pro- 
tection, it needs no argument to convince 
me, that the samo course was ueceMaiy ibr 



the protection of the fimd fi>r the benefit of 
others. 

It cannot be pretended that either Joseph 
or Henry Hart separately, or that both of 
them together, could have properly managed 
the assignment* Joseph Hart could do 
nothing. True he could give advice on a 
case stated to him ; but practically it would 
be of no moment, because founded upon 
the representations of others, as to qualities, 
circumstances, dec, which he was not capa- 
ble of knowing or ascertaining. Better 
advice coold be had at will, of competent 
men who conld both see and know. 

As to Henry Hart, one of the earliest 
duties of an assignee, is to ascertain the 
extent and particulars of the assigned prop, 
erty. In this case, there was no inventory 
annexed to the assignment. His first busi- 
ness as assignee, was to make or cause io 
be made, an exact inventory of the assets. 
Again, a primary duty of every trustee, is 
to ke%p an account of his trust. How 
could this Assignee, who could not keep 
accounts, who could not write except his 
name, and probably could not read writing, 
make an inventory, or know that an inven- 
tory or account made by others, was correct 
or true. In these particulars, Joseph Hart 
could not aid Henry. Both combined, fiill 
short of making one competent assignee. 
Then take the three assignees together. 
Situated as they were, they were not all 
equal to one proper and capable trustee. 
Allen's capacity in Philadel[4iia, would not 
remedy or supply the incapacity of the 
Harts here. And the result is, that unless 
Allen were to change his residence, which 
was not contemplated, the assignment was 
to vest the estate in three persons, who, 
when all their qualities were combined to- 
gether, could not carry on the trust, and 
could not discharge the offices which the 
law exacts from a single competent trustee. 

The efiect of such an assignment as this, 
was manifestly to throw the management 
of the property into the hands of irrespon- 
sible agents, or to keep it within the con- 
trol and disposition of the assignor. And 
the selection of the near relations of the 
debtor, placing them all before other credi- 
tors la the schedule of preferred debts, 
demonstrates that the latter was the motive 
of the act. 

^1 cannot resist the conclusion upon the 
ciicumstaooes, that the assignment was 
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intended to hinder and delaj or defraud 
creditors. 

2nd. Entertaining this view of the first 
point, it is not necessaij to dwell upon the 
eubject of the disposition of the tnut estate. 
It certainly corroborates the inference of 
fraud. The household furniture was suf. 
fered to remain in Mitchell's possession 
without change, for nearly a year after the 
asdgnment. The excuse for this, is the 
claim set up by Warner, by virtue of the 
mortgage, executed by Mitchell the same 
day th^ the assignment was made, but 
prior to the execution of the latter. 

K as the assignees contend, the mort* 
gage was fraudulent, the case is not relieved. 
It was a contemporaneous act of the as- 
signor, and tends to show that the assign- 
ment was fraudulent also. Nor does it ap- 
pear that the assignees made an efibrt to 
obtain the possession of the goods till the 
end of the year; nor that they could not 
have taken them as well in May, 18AI, as 
in April, -1842. 

The sale of the leaseholds to Mr. Nones, 
was a striking instance of the consequences 
of permitting the assignor to select his 
trustee, as well as the selection of such 
trustees as those named in this assignment. 
Without imputing fraud to him in the pur- 
chases, such a result indicates improper 
action in the assignment which led to it. 

drd. The remaining question in this cause 
relates to the sale and transfer of those 
leasehokls to Nones. 

Without stopping to inquire whether, 
under the circumstances. Nones was char- 
geable with notice of the fraud in the as- 
signment, there is a well settled and valu- 
able principle of equity which will not per- 
mit this transfer to stand. No person can 
become the purchaser of an interest in 
property, where he has a duty to perform 
which is inconsistent with the character of 
a purchaser. 

Greeniand v. Sing^ 5 Lend. Jur. Rep. 10, 
before Chancellor Cottenkam; Tanner v. 
Ehoorthy^ 4 Beav. R. 487; Van EppMY. 
Van Epps, 9 PaL R. 237; Toneg v. Bank 
^ Orkantt 9 id. 663. 
• In this ease, Mr. Nones was the agent 
of the principal assignee in his capacity as 
the first and largest preferred creditor. He 
was active in getting up and conducting the 
sale, and he became the purchaser at a very 
inadequate price. It cannot be disguised 



that he was in this transaction at least, the 
agent of the assignees* 

I speak now of instituting and canying 
out the sale of the leaseholds. Hia duTy in 
reference to Allen as a creditor, and moie 
especially in reference to the assignees and 
creditors at laige, was to make the leaao- 
holds produce as much as possible. His 
interest as a purchaseiv was to bid off the 
property at the lowest possible price. 

It is no answer to the aigument to say 
that the suit is adverse to the assignment 
itself and that those claiming under the 
assignment do nor complain. 
* It being shown that the assignment waa 
fraudulent. Nones can only be protected in 
his title derived under it, by establishing 
that he is a bona fide purchaser; and the 
circumstances of his purchase, to which I 
have adverted, prbve that he cannot be re- 
garded as such in this court. 

There must be a decree declaring tke 
assignment of Mitchell to be fraudulent and 
void as against the compUinant. And that 
the sale and transfer of the leaseholds to 
Nones, ^were invalid against him. And if 
necessary to the payment of the complai- 
nant's debts and costs. Nones must trans- 
fer to the receiver, and account for his pur- 
chase to that extent. 

In other respects there will be the usual 
decree. e 

ThCv same decree will be entered in the 
case of Isaac T. Storm and others, against 
Abraham Mitchell and his surviving assi- 
gnees, except that as Nones is not a party, 
there wiU be no direction in regard to the 
leaseholds. 



SUPERIOR COURT. 

NEW HAMPSHIRE. 



SUPERIOR COURT OF JUDICATURE, 
ROCKINGHAM. 



Before the Honorable Chief Justice PARKER. 
KiTTSEDOE v. Emerson. — July Term, 1844* 

In alleging an attachment of property, in « replica- 
tion to a plea of discharge in bankruptcy, it is 
not necessaij to set forth the delivery of the sum* 
mons ; and if it be alleged that a summons was 
delivered, on « day before the writ was sued out, 
it may be rejected as repugnant, and surplusace. 

The delivery of the summons, in the service of a 
writ of attachment, is not a part of the attach- 
ment itself, which is to be made before the sum- 
mons is ddivered. The delivery of the sum- 
mons is n o o c s sa ry to complete tlM service of the 
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writ* and to require the defendant to answer to 
tile action. 

Defects in the service of the writ are cured by a 
general appearance and a plea to the marit& 

The court is bound to give such judgment as ap- 
pears upon the whole record to be proper, witn- 
out regm to my imperfection in the pimyer of 

The doctrine of Kittredge v. JVcarren, decided on 
the last circuit, re-examined, and affirmed. That 
doctrine is that— 

*' Aa attachment ef property on netne imKeBB, Amm 
Me made* before any act of bankruptcy, or peti- 
tion by the debtor, is a lien or security upon 
property, valid by the laws of this state ; and 
within the proviso of the second section of the 
bankrupt act of An^nst 19, 1841. 

'* The attachment being saved by the proviso, the 
means of making it eflbctual are also saved ; and 
the certificate of the discharge of the bankrupt 
cannot, when pleaded, operate as an absolute bar 
to the further maintenance of the action. If so 
pleaded, the plaintiff may reply the existence of 
the attachment; in which case a special judg- 
ment will be entered, and execution issued 
against the property attached." 

The judgment of a court, in one of the United States, 
having jurisdiction of the cause and of the par- 
ties, is binding and conclusive upon parties and 
privies in every other court in the Umted States, 
until it is regularly reversed by some court hav- 
ing jurisdiction for that purpose. 

But the judgment or order of a court having no ju- 
risdiction of the subject matter, is entirely void. 

The courts of the United States cannot lawfully 
treat as nullities the judgments of the courti of 
the several states, rendered in suits where the 
latter have jurisdiction of the cause and the par- 
ties, even if they are founded upon an erro- 
neous construction of the bankrupt act, or any 
other statute of the United States. The remedy, 
for the correction of the error, is bv writ of error 
in the supreme court of the United States. 

The jurisdiction of the district courti of the United 
States, bo issue injunctions to stay proceedings 
in suits pending in the courti of the several states 
because the defendants have filed petitions in 
bankruptcy, may be inquired into in the state 
courts ; and if it is found that the district court 
has acted without authority, the injunction may 
be disreprded, or the paities be enjoined from 
attempting to enforce it. 

The courts of the United States, and the judges of 
those courts, are restrained by general laws from 
issuing injunctions to stay proceedings in any 
court of a state. 

Whether the district courts of the United States 
have authority, in any case under the bankrupt 
act. to issue an injunction to stay proceedingpi in 
a #Bte court, quere. It $eenu they have not. 

However this may be, no such authority exists to 
stay proceeding after the bankrupt has obtained 
and pleaded his discharge, in bar of the action 
against him. 

The circuit or district courts of the United States, 
sitting in bankruptcy, have no authority to stop 
tile execution of tne final process of the courts of 
the several states, or to interfere with the pro- 
ceeds of a sale of property on the execution. 

Where cases are pending in the courti of this state, 
in which an attachment of property was bona 



fide made upon the writ, before any act of bank- 
ruptcy by the defendant, and the defendant has 
obtained and pleaded his discharge in bankrupt- 
cy, the assignee, and all claimants of the proper- 
ty attached, may be enjoined from attempting to 
procure any process, from any court whicn is not- 
acting under the authority of this state, with a 
view to prevent the entry of judgments in such 
suits, or to prevent the execution of the final pro- 
cess issued upon the judgments when obtained ; 
and also from applying for, or attempting to exe- 
cute, any summaiy process, order or decree, of any 
court, with the view and purpose of taking from 
the creditors or their attorneys the fruits of such 
judgments as they may obtain, on account of any 
supposed want of right in the court to render 
those judgments, or any supposed invalidity of 
such judgments, so long as they shall remain in 
full force and unreversed. And all persons 
may also be enjoined and prohibited firom mak- 
ing any implication, or instituting any proceed- 
ing, founded on any supposed breach of an 
injunction or order issued by any tribunal not 
acting under the authority of this state, by rea- 
son of any proceedings in the courts of this state 
arising after the bankrupt has pleaded his dis- 
charge. 

AssuimiT^ upon an account annexed to 
the writ. 

At the court of common pleas, February 
term, 1843, the defendant pleaded in bar of 
the further maintenance of the action, that 
on the 26th day of April, 1842, he resided 
in, and was a citizen of this state — that he 
was owing debts which he was unable to 
pay, and on that daj, by petition, applied to 
the district court of the United States lor the 
district of New Hampshire, for the benefit 
of the act of congress of the United States, 
entited '' an act to establish a uniform sys- 
tem of bankruptcy throughout the United 
States" — that he was, on the 22d of June, 
1842, by a decree of said court, duly decla- 
red a bankrupt — that on the 24th of said 
June he filed his petition, praying that he 
might be decreed to have a full discharge 
from his debts provable under his bankrupt- 
cy, and a certificate thereof granted to him 
— and that on the 16th of November, 1842, 
and since the last continuance of this actioui 
a full discharge from all his debts was de- 
creed and allowed by said district court, and 
a certificate thereof, under the seal of said 
court, was duly granted to him aecorduigly. 
The plea set forth the proceedings in bank- 
niptcy, at large, and averred that the seve- 
rai causes of action in the declaration men* 
tioned, accrued to the plaintiff before the 
defendant filed his first petition^ and ¥rem 
provable under said act of congress. Where* 
fore the defendant prayed jugement, dec. 
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To this plea the plaintiff replied, at the 
August term, 1843, that he ought not to 
be precluded from maintaining his action, 
because that in and by the plaintiff's writ, 
fa the action aforesaid, called a writ of at- 
tachment, and sued out in due form of law 
on the 29th of March, 1842, the sheriff of 
any county in this state, or his deputy, was 
commanded, among other things, to attach 
the goods or estate of the defendant, to the 
value of three hundred dollars — that on the 
same day, he delivered his writ to a deputy 
sheriff for said county of Rockingham, to be 
by him duly executed, who on the SOth of 
the same March, by virtue thereof attached 
all the right, title and interest of the defend- 
ant in certain real estate bounded, &c., and 
left an attested copy of the writ and of his 
return with the town clerk, and on the fifth 
day of March, 1842, lefl a summons in the 
action at the last and usual place of abode 
of the defendant, &c., all which it was al- 
leged fully appeared by the return of said 
deputy upon the writ. The replication 
then averred, that at the time of the attach- 
ment the defendant wa? seized and possess- 
ed of certain rights in the premises of great 
value, to wit., of the value of three hundred 
dollars, &c. — that the plaintiff, by virtue of 
the attachment aforesaid, acquired, and still 
has, and ought to have, a lien upon the 
premises so attached, and the rights of the 
defendant therein at the time of the attach- 
ment, within the meaning and intent of the 
said act of congress; and that the plaintiff is 
not divested or deprived of said lien by any- 
thing alleged in the plea, but is entitled to 
prosecute this action to final judgment and 
execution, for the purpose of effecting a levy 
upon the rights of the defendant attached as 
aforesaid. Wherefore he prayed judgment 
for his damages, &c. 

To this replication the defendant demur, 
red specially, assigning for causes, that the 
plaintiff had not set forth the value of the de- 
fondant's interest in each parcel of the es- 
tate alleged to have been attached on the 
plaintiff's writ; and that the prayer of judg> 
ment in the replication is for the full amount 
of damages sustained by the pkintiff by rea- 
sou of the non-performance of the promises 
set forth in the declaration, and is not lim- 
ited to the amount of the value of the defon. 
dant's interest in the estate attached on the 
plaintiff's writ. 

The questions arising in these pleadings 



were saved, and transferred to this court for 
decision. 

H, F, Frenchy for defendant, contended 
that the replication was bad in substance, 
because it had not set out a valid attacfammit 
and service of the writ. The date of leav- 
ing the summons for the defendant's appear, 
ance is alleged 'in the replication to have 
been on thej^th rf Mard^ 1842, which is 
several days before the action was com- 
menced. It appears, therefore, on the &ce 
of the plea that the service is bad* 

He argued also that the replication was 
defective in form, in praying a general judg- 
ment ; when it should have been limited to 
the value of the property attached. 

Porter^ (with whom was PUUhury,) for 
the plaintifi^ remarked that previous to the 
decision of EUtredge v. Warren, at the last 
term in Graflon, he had made some prepara- 
tion to sustain the replication in this case, 
upon its merits ; and since the decision of 
the case Ex parte Bellows tf Peck, in the 
circuit court of the United States, lately pub- 
lished, he had made some notes respecting 
that case. At the request of the court he 
furnished his brief, an abstract from which 
follows, excepting portions of the argument 
the matter of which was fully considered in 
Kittredge v. Warren. 

It is not necessary, he contended, to set 
forth, the value of the several parcels of the 
estate attached. If set forth, the value thus 
alleged could have no effect upon the pro« 
ceedings. All the plaintiff asks is, that he 
may have satis&ction of the judgment he 
may recover, out of the estate attached, if 
there is enough of it. If there should be 
any surplus, it will go into the general mass 
of the defendant's property, and his other 
creditors will have the benefit of it. If 
there should be a deficit, the plaintiff must 
bear the loss. 

The replication is properly concluded by 
a prayer of judgment for the damages sus- 
tained. This is an affirmation of the de- 
mand in the writ, and is the proper fonow- 
ing up and sustaining the grounds of the ac« 
tion, always necossar}- to a good replication. 

What we have a Im ays supposed ourselves 
entitled to, is judgment for our whole debt, 
and execution therefor, to be levied only 
upon the property attached. 6 Law Re- 
porter 301, Ex parte RowelL 

In 2 Chittfs PL 596 (N. y. Ed. rf 
1809), is the form of a replication to a plea 
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of the inaolvent debtor's act, and judgment 
thereon. The replication admits the &cts 
stated in the plea, and then the phunliff 
prays judgment, and his damages by him 
sustained on occasion of the non«perfonn- 
ance of the said pnHnises and nndeitakings 
in the said dechtration mentioned, to be ad* 
judged by him, according to the form of the 
statute in such case made and provided* 
And then follows the judgment of the court, 
in this* form— ^' Whereupon it is considered 
by the court here, that the said A. B. (the 
plf.) ought to recover his damages on occa« 
sion of the non-performance of the. said sev. 
eral promises aiid undertakings against the 
said C. D. (the deil.) to be ievi^, not on 
the person of the said C« D., but on his 
lands, goods and chattels, according to the 
form of the statute in such case made and 
provided," and then the court proceed to 
award a writ of inquiry of damages* 

The replication furnishes all the facts 
necessary to the rendition of the proper 
judgment, as the issuing of the proper exe- 
cution, and concludes with a prayer of judg- 
ment n>r damages, dec. The dsc. may well 
be considered as including a prayer for all 
else that may properly constitute a part of 
the judgment, according to the facts dis- 
closed in the replication. This would be 
in strict analogy to the mode of replying to 
a plea of plene admmstrcmi^ and praying 
judgment of assets quando acciderint. 2 
Chitty's PL 612. 

Having disposed of the several questiohs 
presented by the special demurrer, we come 
now to the main question. Does an at- 
tachment of real estate, on mesne process, 
create a Hen upon the estate attached, in 
favor of the party attaching, according to 
the laws of New Hampshire ? 

The plaintiff had a valid subsisting at- 
tachment upon the defendant's real estate, 
at the commencement of his proceedings in 
bankruptcy. Has he in any way forfeited 
or lost the benefit of his attachment 7 

In the case of John S. Foster^ 5 Law 
Reporter 55, it is contended that the saving 
clause in the second section of the bankrupt 
act is to be considered as carved out of the 
enacting clause, and as saving only things 
ejusdem generis with the enacting clause. 
But if the liens, mortgages, and other se- 
curities, mentioned in the proviso, are to 
be considered as carved out of the matters 
of contract mentioned in the enacting clause, 
it would seem to follow that the enacting 



daase, and saving provisions of the section 
might become destructive of each other. 
It cannot be correct to say that the saving 
clause takes bock anything contained in the 
enacting clause, and in that sense is carved 
out of it. . 

The bankrupt act was never intended ta 
sweep everything into its vortex. By the 
first section, certain debtors are excluded 
from its benefits; and by the second sec^ 
tion certain interests or rights are protected 
against its operation. 

The rights of married women and mi- 
ncTB are protected against the act, and 
every part of it, by the proviso in the see-* 
tion. Will it be argued that married wo- 
men and minors are protected only in mat- 
ters eftudem generii with those specified in 
the enacting ckuse 7 

The proviso in the second section might 
have constituted a separate section, or have 
been appended to some other section, with- 
out marring the structure of the act. 

In the case of Fotier it is supposed that 
the general policy and object of the act, to 
efifect a distribution pro rata of the debtor's 
assets among his creditors, fiimishes an 
argument of much weight against the sup- 
position that an attachment on mesne pro- 
cess is a lien within the meaning of the 
proviso in tKS second section. 

As reference is had i^ the second section 
to the fifth section, they must, imdoubtedly, ' 
so far as they relate to each other, be con- 
strued together. The main feature and 
object of the fifth section is to provide lor 
and secure the distributi<m pro rata of the 
debtor's efllects among his creditors proving 
their debts, and to bar any suit at law or 
in equity in favor of such creditors for such 
debts. That is to say, a creditor having 
his debt secured by any lien, mortgage or 
other security valid by the laws of the state, 
coming in and proving his debt under the 
bankruptcy, thereby loses his right of ac- 
tion and forfeits his lien. It amounts to 
only this, that a creditor voluntarily sharing 
the benefits of the bankruptcy shall not bo 
exempt from its evUs. 

But especial reliance appears to be i^aoed 
upon the provision in the fourth section, 
that the bankrupt's discharge and certificate, 
when duly granted, shall, in all courts of 
justice, be deemed a fuU and complete dis- 
charge of all debts, contracts ajid other 
engagements of such bankrupt which are 
provable under the act \ and shall and may 
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be pleaded a« a full and complete bar to 
all suitg, do:. We repeat again the princi- 
ple already adverted to, tlmt^tbe several 
parts of the act are to be constnied and 
expounded in reference to each other, so as 
to protect eveiy right intended to be pro- 
tected, and to afibrd eveiy remedy intended 
to be given* 

It may be laid down as an axiom, that 
whenever a right is given, or |»eserved, the 
remedy appropriate to obtain and protect 
the right is also given. 

The saving in the second section em- 
braces difierent sorts of lien; and to main- 
tain his rights therein the creditor must 
resort to difierent kinds of action. In case 
of mortgage of real estate, one kind of ac- 
tion would be proper; in case of pledge of 
personal property, another kind wouM be 
resorted to; and in case of attachment by 
mesne process, still another, which must, 
of necessity, lie in the following up of the 
action to its final conclusion* 

It has also been said, that the Hens re- 
ferred to in the second section are only such 
as arise fipom contract. If this is so, it is 
marvellous that congress had not used lan- 
guage better fitted to their meaning. 

In the recent case of Bellows tf Peek^ 
belbre the circuit court of the United States 
for the district of New Hampsnire, the doc- 
trine laid down in the case of John S. Fos- 
' ter is reasserted and adhered to, in oppo- 
sition to the doctrine established by the 
superior court of New Hampshire, in the 
case KUtredge v. Warren^ since the decision 
in the case of Foster. It seems necessary, 
therefore, in discussing the case at bar, that 
the positions taken, and the reasoning em- 
ployed, in the case of Beihws and Feck 
should not pass entirely without notice. It 
18 aflirmed in the opinion of the court in 
that case, 7 Law Reporter 123, that an at- 
tachment on mesne process is not a lien in 
the sense of the common law. Admitting 
this to be so, how does it affect the matter 
in dispute, if the decision in the Matter of 
Cock^ 5 Law Reporter 443, is correct, 
where it is hdld that the proceedings in 
bankruptcy, after judgment, can have no 
eflect whatever upon that judgment, or upon 
the property atteched in die suit. But the 
opinion proceeds to state, that ''assuming 
it" (an attachment on mesne process,^ '* to 
be a lien, it is a contingent conditional lien, 
oottnected with mesne process, and only 



the plaintiff's obteining judgment in his 
fiivor in the suit." It is re^>ectfuily sub- 
mitted that aU this mi^ be conceded, with- 
out danger to the decline we are attempt- 
ing to maintain. Is it the less on this 
aecomit a lien or securi^, fastened upon 
the property attached, to secure satisfiu^tion 
of such judgment as the plaintifiT may re- 
cover; and while the suit is in progress 
toward judgment, is it not as much a vested 
right in the pUiintiff as it is afterward? It 
may not be technically a right mre^or ad 
rem, still it is a right, or lien, or security, 
valid by the laws of the state, and upheld 
by the mere pendency <^ the sdt ; a right 
whereof the plaintiff caanot be devested, 
except by his own osasent,' so long as the 
suit contHRies. 

But conceding that an attachment is a 
lien, the opinion still holds that it is not 
such a lien as is contemplated to be saved, 
or falls under the proviso in the second sec- 
tion. The saving clause reaches, in terms, 
all liens, mortgages, and other securities 
valid by the laws of the respective states. 
The language is broad enough certainly, 
one wouU &nk, and in terms sufficiently 
apt and appropriate, to cover attachments 
on mesne process, wherever they are known 
and recognized as liens, or securities, valul 
by the laws of the state. 

But it is urged that the known policy and 
object of the bankrupt act, to effect a distri- 
bution of the bankrupt's assets among his 
creditors, is to have weight to justify the 
conclusion that an attachment on mesne 
process is not a lien within the meaning of 
the saving clause of the second section. It 
is not perceived by what allowed and ap« 
proved rule of construction the language of 
the enacting clauses of the act should enjoy 
a most enlarged and liberal construction, 
and the saving clauses be held to a con- 
struction the most narrow and stringent. 
Both classes of provisions belong equally to 
the act, and equally demonstrate its policy 
and object, and demand to be expounded 
and applied by one and the same rule. 

In^the case before referred to, it is fur- 
ther insisted that ** it is clear by the bank- 
rupt act of 1841, ch. 9, S 4, this" (the debt 
sued for) '* was a debt of^ the bankrupt pro- 
vable under the bankruptey; and equally 
clear that, if so proved, then the certificate 
of discharge operated to discharge the 
debt." May it not be justly repli^ that 
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promises 1 There is a wide distinction be. 
tween a debt provable, and a debt proved, 
under the bankruptcy. There is a large 
class of debts, such as debts secured bj 
mortgage, pledge, dec, and the various 
fiduciary debts, which may, if the creditors 
elect, be proved under the bankruptcy; 
and, if so proved, (not provable,) then the 
certificate of discharge is a good bar. 

It has been further objected, that no 
''judgment can be rendered against any 
person, in a personal suit, for a debt which 
has been discharged.'' Now this objection 
assumes as true what is all along denied, 
namely, that the debt is, by the proceedings 
in bankruptcy, absolutely, and to all intents, 
discharged. It has too much the appear- 
ance of peiUio principH to be regarded as 
concluding the argument. Against this as- 
sumptfon we maintain that the attachment 
upholds and sustains the debt, so far as that 
is necessary to the upholding of the attach- 
ment or mortgage. They mutually lean 
upon, and support, each other. If the debt 
is in fkct discharged by the proceedings in 
bankruptcy, as fully and perfectly as it 
would be by a release obtained pendente 
Kie^ then undoubtedly such discharge would 
be an effectual bar to any suit for the debt; 
but whether or not the debt is so discharged, 
IS the material matter in dispute. 

The position taken that a suit in peno* 
fiam, for a debt secured by mortgage, would 
be barred by the defendant's certificate and 
discharge in bankruptcy, need not be con- 
trovert^. Such a suit is clearly not ne- 
cessary or appropriate to save the right; 
whereas, in case of attachment on mesne 
process, if the suit is not foUowed up to 
judgment, the security is lost ; and if any 
provision in the bankrupt act saves and 
preserves the right, the proper and only 
remedy must also be saved. 

The ground has also been taken, that the 
right of the mortgagee to mortgaged proper- 
ty may survive, and be in force after the 
debt has been extinguished. This may 
have been so held in some cases, in very 
early times, but in what instance would it 
be so adjudged at the present day ? It has 
long since been the doctrine, if not always, 
that the debt is the principal, to which the 
mortgage is a mere incident, and the de- 
struction of the principal is fatal to the inci- 
dent, it not being capable of a separate and 
independent existence. Take, Cot example, 
the favorite illustration of a release of the 



debt, obtained pending a suit to recover 
possession of mortgaged property. Is there 
the smallest doubt UnaX such a discharge. If 
pleaded pma darrein amtmuancet wo\M put 
an end to the suit, and forever release the 
mortgaged property from the incumbrance 1 
Again, take Ike case of a creditor who 
comes in and proves his debt, secured by 
mortgage, under the bankruptcy. Is not 
the debt, the debtor having obtained his dis- 
charge, forever extinguished, and does no^ 
the mortgage thereby become equally life- 
less? 

It is freely admitted that attachments on 
mesne process and mortgages are dissind- 
lar in many important particulara* They 
are alike, however, in this — ^being both sub* 
ject to be defeated, or made void, on condi- 
tion subsequent. And there is still another 
particular in which they oflen bear a strik- 
ing resemblance. Take, for instance, mort- 
gages to indemnify, in which the uncertainty 
as to the amount for which they may $nally 
hold, as well as whether they will eveatoaily 
hold for anything, b certainly as great as it 
possibly can be in cases of attachment on 
mesne process. 

It has been said that the proceedings in a 
suit on a mortgage ''do not compel the 
bankrupt to pay the debt for which the mort- 
gage was given, but simply foreclose his 
right to redeem, unless he shall voluntarily 
pay the debt. It acts, therefore, not at aU 
in personam^ but solely in rent." Is not the 
same thing equally true, in substance and 
effect, though not in technical philology, of 
a suit in which property has been attached 
on mesne process, and plea of the defen- 
dant's discnarge in bankruptcy pleaded, 
with a reply setting forth the attachment ; 
the suit being subsequently followed up, and 
carried to final judgment, with no other ob- 
ject or result than to foreclose the right of 
the defendant to have restoration, without 
payment of the debt, of the property at- 
tached ? 

It has been admitted and decided in the 
circuit court of the United States for the 
district of Massachusetts, in the Matter of 
Cookj 5 Law Rep. 443, that the lien by at- 
tachment on mesne process is made perfect 
by the judgment, without any new seizure of 
the property attached, notwithstanding pro- 
ceedings in bankruptcy intervene between 
the time of the judgment and levy. Yet it 
is not, and cannot, be pretended that any 
right of property in re, or ad remj vests in 
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the plaintiff in consequence of the judgment 
He still stands upon his lien^ yet remaining 
conditional) and depending upon a levy 
within thirty days from the judgment; as 
well as upon the judgment not being other- 
wise satisfied* The plaintiff's right to a 
judgment in his favor, and the amount, are 
thereby made certain ; but his right to hold 
every particle of the property attached is in 
no way increased or diminished, or in any 
way at all affected, as we can perceive. 
He cannot assert, nor indeed can the at- 
taching officer assert, any new right, or 
remedy, touching the property attached. 
How then can it be said that the attach- 
ment subsequent to the judgment is a lien, 
within the meaning of the bankrupt act, 
and that prior to ^e judgment it is not so? 
The distinction is not found in any express 
provision of the bankrupt act, nor in any 
enactment of the state legislature ; and it 
is believed it cannot be found in any here- 
tofore known and recognized principle, as- 
serting or admitting any change produced 
by the judgment in the nature or character 
of the attachment. 

There is in 4he replicati(m a mistake in 
stating that the summons was delivered 
upon the fifth day of March, instead of the 
fifth day of April. If this should be found 
at all material, we shall ask leave to amend, 
according to the truth of the case. 

Parker, C. J. — ^Two exceptions to the 
replication have been taken by the defen- 
dant's counsel, but both must be overruled. 

The allegation of the delivery of the sum- 
mons on the fifth day of March, before the 
suit was instituted, is repugnant to the other 
matter of the replication ; but it is imma- 
terial, and may be rejected as surplusage. 
The defendant has entered a general ap- 
pearance to the action, and has pleaded to 
the merits. If there was any irregularity 
in the service of the summonst he should 
have taken advantage of it in abatement, 
or on a motion to quash the writ. As he 
did neither, he waived all objection of that 
character. After a plea to the merits, he 
cannot plead in abatement that he was not 
duly summoned to appear, nor could he at 
this stage of the proceedings move to quash 
the writ for such a reason. 5 Burr. 2611, 
Ricev. Shute; 3 Pick. R. 595, RipleuY. 
Warren; 21 Pick. R. 535, Carlisle y. Wes- 
ton; I Metcalf's R. 511, and cases cUed. 

The delivery of the summons is not a 
part of the attachment, which is made be- 



Ibre the summons is served. 5 N. H. Rep. 
275, Fendgewasset Bank v. Bumham; 7 
N. H. Rep. 309, 427, KUlredge v. Bellouss; 
24 Pick. R. 12, WUder v. HoJden. An at- 
tachment of goods may be perfect, so that 
neither the debtor or another officer can in- 
terfere with them, notwithstanding no sum- 
mons has yet been delivered. But the de- 
livery of the summons is necessary to com- 
plete the service of the writ, and to require 
the defendant to answer to the action. As 
no exception can now be taken to the ser- 
vice, the attachment seems to be valid, even 
if no summons was served on the defendant. 
"The attachment of property," (says Mr, 
Justice Collamer,) " is one thing, the notice 
to the party is another. They are different 
commands, and the officer has distinct du- 
ties to perform for these parposes. The 
circumstance that both commands fie, in 
this state, contained in the same process, 
does not alter the case. If the officer take 
personal property, and return that he has 
so donfe, or attach real estate and leave a 
copy with the town clerk, he has made an 
attachment, and the court has jurisdiction 
of the party. If the return also shows no- 
tice, it is well ; but if his return shows the 
officer has not done what the law requires 
he should ^Oy for that purpose, it is merely 
cause of abatement." 11 Verm. R. 648, 
Gihnanr. Thompson. 

As to the other objection. — The replica- 
tion aUeges that the plaintiff is entitled to 
prosecute the action to final judgment and 
execution, for the purpose of effecting a levy 
upon the rights of the defendant, attached 
in the suit, and thereby perfecting his title 
thereto. This shows the right he sets up ; 
and if there was any imperfection in the 
prayer of judgment, it would be the duty of 
the court to give such judgment as appeared 
from the whole record to be proper, without 
any regard to such imperfection. 4 East. 
R. 502, 509, LeJSret v. PapUIony and cases 
died. 

Our opinion upon the general effect of 
this replication, as an answer to the defen- 
dant's plea, was expressed upon the last 
circuit, in the case Kittredge v. Warren. 

The conclusions to which we came in 
that case were not hastily adopted. The 
subject matters involved in it had been 
brought to our notice, incidentally, from 
time to time, after the passage of the bank- 
rupt act, by decisions elsewhere upon the 
construction of the last proviso in the second 
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section of the act ; and after the base itself 
was presented for our consideration, we had 
sufficient time for detiberation before the 
decbion was pronounced* 

So for as the mere matter of authority 
was concerned, the adverse decisions, which 
had been made in Massachusetts and Ver- 
mont, could render us but little aid, if thej 
did not actually operate to embarrass and 
perplex us. On the one hand the learned 
judge of the first judicial circuit of the 
United States, in the case Ex parte Foster, 
had held that a creditor who had made an 
attachment under the laws of Massachu- 
setts, before any petition or act of bank- 
ruptcy of his debtor, ought, after such pe- 
tition, to be restrained, by injunction, from 
prosecuting his action to judgment, for the 
purpose of availing himseflf of his attach- 
ment, because it would be against the policy 
of the bankrupt act to permit him to gain a 
preference in that way over the other credi- 
tors. And he had, in the same case, indi- 
eated an opinion that an attachment under 
the laws of Massachusetts was not a lien 
or security upon property, within the saving 
of the bankrupt act ; and that, even if it 
was within the proviso and saving, yet, as 
it was an inchoate and contingent security, 
the creditor should not be permitted by a 
race of diligence to perfect it, but should be 
restrained until the bankrupt could procure 
and plead his certificate, which would de- 
feat the suit, and with it the security. This 
decision, it was understood, had governed 
the action of the learned judges in the 
Massachusetts and New Hampshire dis- 
tricts, who, so for as we were advised, had 
not promulgated their own opinions on the 
subject. 

On the other hand, we had before us the 
opinions of the learned judge in the district 
of Vermont, holding attachments under the 
laws of that state, made before a petition or 
act of bankruptcy, to be liens within the 
saving of the act, upon which the creditor 
was entitled to proceed to judgment, for the 
purpose of availing himself of his security. 
And in this opinion the late learned and la- 
mented judge of the second judicial circuit 
of the United States had fiidly concurred, 
i^other decision of the district judge there, 
held, what seemed to be but a foir and 
4^timate consequence of the first, that the 
certificate, when obtained and pleaded, was 
not a bar to the further prosecution of the 
snit* 

22 



The attachment laws of Vermont, so for 
as the saving clause of the bankrupt act 
was involved in the matter, were understood 
to be substantially like those of Massachu* 
setts, and both of them like those of this 
state. 

The decisions in Massachusetts and Ver- 
mont were, therefore, directly opposed and 
in conflict. On a similar state of the local 
law, and a similar state of focts, the bank« 
rupt law, in its practical operation, had 
been one thing in Vermont, and another 
thing in Massachusetts, by reason of this 
conflict of decisions ; and it was clear that 
the cases in the two districts could not 
stand together as correct expositions of the 
law, however conclusive they might be, in 
their respective districts, in point of fact. 

Subsequent decisions, in the circuit court 
of Massachusetts, were certainly regarded 
by many as establishing material qualifica- 
tions of nhe general views expressed in Ex 
parte Foster, if not as surrendering some 
of the doctrines there stated. It is not of 
much importance how this may be. If the 
decisions in the first circuit can ail be re- 
conciled with each other — and they seem 
to have received a general confirmation — it 
will not essenticdly vary the state of the 
case. 

If such a thing as weight of authority can 
be predicated^ upon these decisions in the 
courts of the United States, there is eer- 
tainly no disrespect to the learned judge 
who presides in the first jocUcial circuit, m 
saying that mich weight is adverse to the 
opinion expressed by him in Ex parte Fo$» 
ter, as that opinion stands tdone, knd in op- 
position to the opmions of the circuit and 
district judges sitting in Vermont, whose 
long judicial administration, in the tribu- 
nals of New Yoric, Vermont, and the Uni- 
ted States, has acquired for them a judicial 
character which does not need the aid of 
our humble commendation. 

It was not upon weight of authority, how- 
ever, that we relied, in forming our opin« 
ions in Kittredge v. FFiorren. Pursuing the 
chain of reaisoning which our own limited 
experience and studies suggested to us, we 
drew our conclusions firom that course of 
reasoning. 

We found that attachments had been de- 
nominated **ftent" in the laws o£ the state ; 
m the opinions of this court and of the su« 
preme courts of Massaofauletis, Maine and 
Cmmecticut ; is the laws of Vdnnontt and 
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in the opinioiis of the supfeme ccuit of that 
ftate ; and by Mr. Justice Story in his trea* 
tise on Bailments. There seemed, there- 
fi>re, to be some eTidence of the propriety 
of such a designation. See also 13 Peters' 
R. 151, Wallace v. McCannell; I Kent's 
Com. 397, fiole, amd aulJu panmu 

But without relying npon that, it appeared 
to us incontrovertible that they constituted 
a ^^ security upon property," valid by the 
laws of the state-Hhat they were, there- 
fore, within the express saving of the last 
proviso of the second section of the bank- 
rupt act— «nd that they were quite as much 
within the reason of Uie saving as liens or 
securities by judgment, which were admit- 
ted on all hands to be saved. We thou^t 
that one part of the act was not to be con- 
strued as destroying, or authorizing the 
debtor to destroy, what another part of the 
act expressly saved to the creditor; and 
that the certificate could not, therefore, if 
pleaded, be admitted as an absolute bar to 
the action, if the plaintiff replied the exis- 
tence of an attachment before hny act of 
bankruptcy. < 

These conclusions were, undoubtedly, 
not entirely in coincidence with the posi- 
tions taken in JEz parte FoUer ; but we 
sedulously endeavored to express them with 
all duo courtesy and respect, and upon a 
review of our opinion, (which was immedi- 
ately printed, for use in the circuit court by 
parties having matters there pending,) we 
are unable to discover any failure in that 
particular. While we greatly regretted 
this difierence of opinion, it was no small 
gratification to us that we could fortify our 
conclusions by the opinions of others so 
highly distinguished. The case Ex parte 
Tebbets seemed, moreover, to be a very 
strong authority in support of our conclu- 
sion, that the certificate was not a bar to 
the action, provided the attachment con- 
stituted a security within the saving of the 
act. If to a plea in bar, founded on the 
certificate of discharge, the plaintiff might 
reply that the debt was a fiduciary debt, 
and so not within the operation of the act, 
wo certainly did not discover why he could 
not well reply any other matter showing a 
right exempted from its operation, and 
which could be, and to be efllectual must 
be, enforced by the action. And it was 
perfectly apparuil to us that the forms of 
pioceediiig inte^ioaed no obstacle whatever 
to a apodal judgmmt, which wouki enable 



the creditor to avail himself of the security 
which die act saved to him; while at the 
same time it provided for the security of the 
debtor, and gave to the oertifieale of dis- 
charge all the operation whbh the act in- 
tend^ It was cm this ground we hekl 
that the debt was not discharged so for as 
its existence was necessary to uphold and 
sustain the security, but subsisted to that 
extent, and for that purpose, as if the bank- 
ruptcy had never taken place. 

Upon the promulgation of that deciskm, 
the true course for parties baving cases in* 
volved within the principle of it, and desi- 
rous of having the matter farther tested, 
was, as it seems to us, extremeiy clear; 
and that was, with all convenient speed to 
put some case in a train for obtaining the 
opinion of the supreme court ctf the \3mted 
States. 

If no power existed in that court to re- 
vise the decisions of the circuit and district 
courts in bankruptcy, no objection was per- 
ceived to its jurisdiction over the decisisas 
of this court, involving the construction of 
a statute of the United States, even if that 
statute was the bankrupt act. The opinion 
in KUtredge v. Warren refers to this ulti- 
mate resort. 

Several cases, in which Beiimcs and 
Peck were defendants, and in which the 
defendants had pleaded their discharge in 
bankruptcy, and the plaintifii had replied 
the existence of an attachment, came under 
my notice shortly after in the common 
pleas ; and I strongly recommended to the 
parties to carry one of them to the supreme 
court with all practicable expedition, and 
in the mean time to continue all the other 
suits, to await the event. 

But the defendants in those cases, or dieir 
assignee, preferring to rely upon what was 
profakbly deemed a more assured course, 
rejoined that an order had been made in 
the district court, upon the sheri^ to deliver 
up the property to the assignee; and it 
seems that they, or the assignee, resisted « 
petition, filed by the sheriff and his deputy, 
in that court, for a revocation of the order, 
whereupon the district judge adjourned two 
questions into the circuit court for the first 
circuit — One, whether an attachment of 
property, under mesne process, btma fide 
maide, before a petition filed in bankniptcjf 
by the debtor, is a lien or security valid by 
the laws of this state, and thus within the 
proviso of the second section of the bank- 
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nipt act — and the other, whether any, and 
what relief^ should be granted to the officers 
who asked for the revocation of the order. 

It was undoubtedly rather to be desired 
than expected, that the reasoning in IRi- 
tredge v. Warren should have been satis- 
fiictory and c(Hivincing to the mind of the 
learned judge of the first elrcuit; and it 
would have been quite agreeable to us, had 
the courts of the United States, aware of 
the difiference of opinion which existed be- 
tween us, seen fit to leave the parties to 
seek a final adjudication, binding upon all 
of us, through the ordinaiy course of a writ 
of error* But this was a matter for their 
consideration, and we can only regret that 
a difierent course has been adopted* The 
learned judge, upon taking up the questions 
(or decision, professing to consider the 
points involved in the first question, so far 
as his judgment was concerned, as fiiUy 
discussed, and fully decided, declared his 
intention not to discuss them in any manner 
whatsoever. The opinion before us, how. 
ever, (*^In tke Matter of Bellows ^ Feck," 
7 Law Rep. 110,) seems not to be confined 
entirely to the second; and the remarks 
there made, upon KUtredge v. Warren, in* 
duce us to review the opinion we expressed 
in that case. 

We shall make no comment upon the 
general tone of the opinion in Ex parte 
iellawe ^ Peck, nor shall we complain, 
thai in expressing a dissent from our optn- 
ion, which the learned judge thought it ex- 
pedient to make emphatic, and charac- 
terised as one which he manifested ^toto 
ammo," he should have seen fit to pass in 
entire silence the learned opinions in Ver- 
mont, which, if they did not produce the 
resuk in SUtredge v. Warren, as a matter 
of authority, certainly sustained it with 
great fi)rce and cogency of reasoning. The 
case before him did not perhaps require 
any consideration of decisions elsewhere. 
But we have some reason to animadvert 
upon* the fact, that his published decision, 
unintentionally without doubt, seems to at- 
tribute to us opinions which we neither 
formed nor expressed^ 

**The whole, error in the argument," 
says the learned judge, *' consists in assum- 
ing two propositions as the basis on which 
a rests, neither of which is, in my judg- 
ment, maintainable, either upon the gen- 
i^ral principles of law or. the obvious pur- 
poses and provisions of the bankrupt act of 



1841, ch. 9. The first is, that the attach, 
ment, if it is a Hen within the meaning of 
the second section of that act, becomes, in 
virtue thereof^ not a contingent, or condt- 
tional lien, or security dependent for its 
efficacy upon a judgment being rendered in 
the particular suit in &vor of the plaintiff 
for the debt ; but that it becomes, de facto 
an absolute uncontingent and unconditional 
lien, which entitles the plaintifiTto proceed 
to judgment in Uie same suit for the debt, 
although the debt is, by the certificate of 
discharge, barred as against the bankrupt, 
and there can be no general judgment ren« 
dered against him for the debt. The sec- 
ond is consequent upon the first, that the 
lien is equivsJent to a moitgage upon the 
property, and entides the plaintiff to the 
same rights and remedies that he would 
have upon a mortgage. Now, I utterly de- 
ny that either of these propositions is main* 
tainable at law upon any known principles; 
and it is incumbent upon the party, who 
asserts them, to establish their validity." 
Ex parte Bellows ^ Peek, 7 Law Rep. 125. 

It may be, that the aigumenl here in- 
tended is that of the counsel in the case of 
Bellows Sf Peck, but such certainly appears 
to us not to be the import of the language, 
connected as it is with the remarks upon 
the case of At//ree^« v. Warren, winch pre- 
cede and follow this clause. 

If the argument by which our conchisione 
in that case are attempted to be sustained 
is intended, the remaric is certainly founded 
in a great mistake respecting our reasoning, 
or exhibits a singular want of precision in 
the terms in which it if expressed. 

With respect to the flnt of these sup- 
posed errors. — ^No small portion of the 
opinion, in the case of Be^mos 4* Peck, is 
devoted to the proof of a position that if the 
debt is discharged, it cannot sdbsist. A 
cursory reader might suppose, from ^ 
manner of it, that in Kitiredge y. Warren 
we had attempted to maintain, that notwith- 
standing the certificate absokilely dischar- 
ged the debt, it still subsisted, and judgment 
might be rendered upon it. <*I profess 
myself wholly unable" [it is said] **tD com- 
prehend how any judgment can be rendered 
against any person in a personal suit, for a 
debt which is discharged ; for the judgment 
declares the debt to be due fiom him, and 
directs a recovery acooidiagly. The re- 
cord itself, upon such pieadii^ ascertain^ 
that there is no debt; aad yet the awwd of 
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judgment is, or must be, that there is a 
debt recoverable from the party." • 7 Law 
Rep. 124. ''The bankrupt act of 1841, 
ch. 0, if the lien be saved by the second 
section, saves only the lien as it is, and the 
remedy as it is. It does not make a lien 
absolute, which is only conditional or con- 
tinffent. It does not change a lien, which 
is founded upon mere mesne process, into 
an absolute right. It does not supersede 
or control or vary any bar to the suit which 
the law either protects or recognizes ; much 
less does it say, that if the debt is eventual- 
ly dischaiged by operation of law, it shall 
still subsist for the purpose of being satis- 
fied in that very suit, which is a mere pro- 
ceeding in persananu^* Diito 126. And 
again : *' I profess myself utterly unable to 
comprehend, how, or upon what principle, 
a judgment can be retidered in a personal 
action fer a debt against the defendant, 
when, upon the pleadings, the debt is ad- 
mitted to be discharged by operation of 
kw." Diiio 127. 

But this opinion, if intended to overthrow 
our doctrine in KUtredge v. Warren^ on this 
point certainly does -not present a fair state- 
ment of it. That doctrine was, that the 
, existence of the lien or security, obtained 
by an attachment, is in no way contingent, 
conditional, or inchoate — that its existence 
does not depend upon the judgment — ^that it 
exists in full force from the moment the at- 
tachment is made, as much so as a lien by 
judgment, upon the rendition of the judg- 
ment, in states where that security is recog- 
nized« We admitted that it was condi- 
tional, in the sense that liens by judgment 
are conditional-— that it depended upon con- 
tingencies whether it would ever be made 
avaihible to the creditor ; and so it is with 
liens by judgment, where there is a period 
in which they cease to exist if the judgment 
cieditor has not proceeded to seize the 
jMroperty. 

And having established to our own satis- 
faction Uiat the security was not inchoate, 
but existed in full force from the moment 
the attachment >vas made, we concluded 
that it was a security within the saving of 
the act* 

Our next proposition was, in ef^t, that 
what the act saved, the certificate of dis- 
dba^e did not destroy — ^that the discharge, 
therefore, although general in its terms, did 
not in fact operate upon the debt so far as 
thii Mwrity extended, bat ^at the debt 



continued to exist to that extent, for the 
purpose of making the security efibctual, 
and enabling the creditor to avail himself 
of it, and was only discharged, thus far, by 
the application of the security to its pay. 
ment. It is a sound maxim of the common 
law that, oHquis quod concedity concedere vid- 
eiur et id, sine (jvjo res ipsa esse ntm potmU 

The principle that a debt may subsist for 
some purposes, and not for others, has noth- 
ing of novelty in it. 11 Mass. R« 125, 
Perkins v. Pitts; 2 Conn. R. 161, Baid- 
win V. Norton; 6 Conn. R. 373, Lockwood 
V. Sturdevant; 3 Vermont R. 26, 42, Cat- 
Hn V. Washburn; 7 N. H. R. 97, Robinson 
V. Leavitt. It may be released, except so 
far as it shall be satisfied by a particular 
suit in foreign attachment, and subsist to 
that extent to sustain the action. 3 N. 
H. Rep. 395, Wdlace v. Blanchmd and 
Trustee. 

However carefully it might have been 
Inid up among the maxims of the law, "that 
a discharge in bankruptcy, pendente Kle, 
was a good bar, and might be pleaded as 
such to the suit," upon which we expressed 
no doubt whatever, we did not suppose that 
a discharge in bankruptcy, pending a mit 
which was exempted in whole or in part 
from the operation of the discharge, could 
be pleaded as an absolute bar of such suit. 
And that the discharge, although general 
in its terms, did not operate as a bar of all 
suits founded on debts provable under the 
act, we had the authority of Ex parte John 
C. Tehhets, as before stated. 5 Law Rep. 
259. In that case, afler holding that «• fidu- 
ciary debts are provable under the proceed- 
ings in bankruptcy, equally with other debts, 
at the creditor's election," and that, if not 
proved, they "are not extinguished by a 
discharge and certificate under the act," it 
is said, "there is no necessity to exempt 
fiduciary debts from the general terms of 
the discharge and certificate ; for if they 
are by implication excepted from the ope- 
ration of the act, where the fiduciary cred- 
itor does not elect to come in and prove his 
debt, and take his dividend under the pro- 
ceedings, it is plain, that the terms of the 
discharge and certificate, however general, 
cannot vary or control his rights ; and that 
his debts will not be barred or extinguished 
thereby ; but he may, if the discharge and 
certificate are pleaded to any suit for his 
debt, reply the &ct that it is a fiduciary 
debt." 2>ifro 267. 
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Whether Ex parte TebbeUff however, is 
any longer to be regaided as authority, may 
admit ot'douhL In the course of the opin- 
ion in Ex parte Belhwe if Peck it is said, 
**It is clear, that by the bankrupt act of 
1841, chap. 9, 6 4, this was a debt of the 
plaintiff, provable under the bankruptcy, 
and equally clear that if so provable, then 
the certificate of discharge operated to dis- 
charge the debt." 7 Law Rep. 124. And 
again : ** the bankrupt act of 1841, chap. 9, 
§ 4, declares that a ^discharge and certi. 
licate, when duly granted, shaU in all courts 
of justice be deemed a full and complete 
discharge of all debts, contracts, and en- 
gagemonts of such bankrupt which are pro- 
vable under this act ; and shall be and may 
be pleaded as a full and complete bar to aU 
suits brought in any court of judicature 
whatever.' This is in substance like the 
provision in the English* bankrupt acts. 
#nd there never has been any doubt, that 
it is a perfect bar to any personal action 
brought to recover any such debt after the 
certificate of discharge has bejen obtained." 
Ditto 126. 

This, according to our understanding of 
tke matter, is somewhat at variance with 
80 much of Ex parte Tebbets as holds that 
s fiduciary debt is provable under the com- 
mission, but that if not proved the discharge 
will not bar it. But it is not material to 
our purpose whether that case is overruled 
or confirmed. Although we have cited it 
in confirmation of our views, they by no 
meant depend upon it. 

Then, as to the second alleged error. 
We certainly never asserted that the lien 
of an attachment is equivalent to ^ mort- 
gage upon the property, and entitles the 
plaintiff to the same rights and remedies 
that he would have upon a mortgage. We 
expressly admitted, as has^ already been 
stated, that it was conditional, in the sense 
that liens by judgment are conditional — that 
it depended upon contingencies whether it 
would ever be made available to the credi- 
tor. But we held that these contingencies 
by no means disproved the existence of the 
security. 

It never occurred to us that any one 
would contend, that an attachment, like a 
mortgage, gave the creditor the right to take 
possession of the property, and hoM it, or 
to foreclose the right of redemption. Nor, 
otttil we saw the learned opinion in Ex 
• parte Bellaws 4' Pedt, did we understand 



that any one was supposed to have assumed 
any such position* And yet, such must be 
the doctrine of the individual who holds that 
an attachment is equivalent to a mortgage, 
and entitles the plaintiff to the same rights 
and remedies that he would have upon a 
mortgage. 

What we did say was this : ^ It is per* 
fectly clear that there must be exceptions 
to the language of the fourth section ; cases 
where the debt, which was provable un- 
der'the act, and not proved, mast be hol- 
den to subsist, notwithstanding the ceitifi- 
cate of discharge. Thus mortgages are 
saved by the proviso ; and notwithstanding 
the certificate of discharge, the 6e\j^ upon 
which ^ mortgage is predicated must be 
holden to subsist, so fiur as it is necessary 
to sustain any legal proceedings for the 
foreclosure of the mortgage. Under our 
statutes the conditional judgment must be 
entered, that if the amount of the debt is 
paid within two months, the judgment shall 
be void, otherwise a writ of possession shaM 
issue. But if the debt was fully and com- 
pletely discharged, there wouki be a good 
defence to the mortgage whk^h is the inci- 
dent to the debt. So in the case of a lien 
by pledge. The discharge would be no bar 
to proceedings in equity for the sale of the 
pleidge in order to apply the proceeds in 
satis&ction of the debt. And so in cases 
where attachments have been made, and 
judgments obtained before petition; as in 
Cook's case, where it is admitted that the 
lien is saved. The debt subsists, notwith- 
standing the discharge, so &r as to uphdd 
the attachment, .and execution, and the 
right to sell the property upon it. And this 
is not because there is no opportunity to 
plead the discharge, after judgment ; for if 
the discharge operated to defeat the debt, 
the judgment creditor to whom nothing 
would then be due might be, and ought to 
be, restrained by injunction firom selling the 
property attached." 7 Law Rep, 86. — 
The elaborate reasoning, therefore, in Ex 
parte Bellows Jjr -Peck, to show that there is 
a- difiference between an attachment and 
a mortgage, is entirely lost, if it was in- 
tended to apply to the doctrine of KUttedge 
V. Warrea, See 7 Law Rep. 127. 

We adverted to mortgages by way of 
illustrating our position that the debt would 
subsist notwithstanding the discharge, so 
fiir as it was necessary to uphold the se- 
curity, assuming that to be within the say- 
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ing of the proviso. And tiiat veiy doctrine 
most be held in this state, in oidler to save 
mortgages firom the operation of the dis- 
diarge. For notwithstanding mortgages 
are within the express terms of the proviso 
^ the second sectionf they are not entitled 
to an J greater exemption from the operation 
of the bankrupt act than securities by at- 
tachment are, if it be once shown that they 
also are vrithin the same proviso. By the 
laws of this state, i£, beibre foreclosure, the 
debt is gone, the mortgage is gone ; and 
this is supposed to be the case generally, 
although in some governments it has been 
held that the legal title is still in the mort- 
gagee, until diresied by some further pro- 
eoedings. With us, when the debt is dis- 
charge and no longer subsists, the mort- 
gage is absolutely void. 11 N. H. Rep. 
181, Batchelder v. Taylor; 1 N. H. Rep. 
932, Sweii ▼• Horn. And if the certificate 
in bankruptcy discharged the debt, the party 
might avail himself of that fact, here, in a 
writ of entry founded on the mortgage. In 
such action we ascertain the amount of the 
debt, and render a conditional judgment, 
that if the debt is not paid the mortgagee 
shall have a writ of possession. 

Assuming, therefore, that attachments 
are securities saved by the proviso in the 
second section of the bankrupt act, the same 
process of reasoning which defeats them, 
afterward, by the allegation that the certi- 
ficate operates as a discharge of all debts 
provable under the act, woukl defeat a 
mortgage also, notwithstanding the difier- 
ence of the proceedings to enforce the two. 
If an attachment is a security within the 
proviso of the second section, it is expressly 
saved from the operation of the act ; and a 
mortgage is no more than expressly saved. 
If it be held that an attachment is only 
saved in case it can be made avaUable by 
a judgment before a certificate is obtained, 
a similar process of reasoning may show 
that a mortgage is saved only in case the 
mortgagee forecloses before the certificate 
is granted. It is only to give the broad 
language of the fourth section its broad 
literal import, and the thing is done. The 
debt is provable under the bankruptcy, and 
is therefore ffone, and the mortg&ge falls 
with it, the debt being the principal, and 
the mortgage the incident. If the forms of 
proceeding did not admit of pleading the 
certificate of discharge, the mortgagee could 



readily be eiyoined firom attempting to fore- 
close, after the debt was discharged. 

There can be no doubt that a debt se. 
I cured by a mortgage is disdiarged by the 
^ act, except so for as it subsists to uphold 
the mortgage. We repeat, themfore, diat 
the same process of reasoning which saves 
mortgages from the operation of the certifi. 
cale of discharge, saves a security by at- 
tachment also, if it is once shown that the 
latter is a security within the saving of the 
act. And we have the authority d* the su- 
preme court of Connecticut, ^ that the lien 
of a creditor acquired by the attachment of 
a particular piece of land, is as specific, 
and, under similar circumstances, stands on 
as high equitable ground as a lien by roort* 
gage of the same land." 8 Conn. R. 550, 
Carter v. Champum. 

It seems to be supposed, in the case of 
Bellows if Peek^ that the form of the pro- 
ceeding presents an insuperable obje^^io^ 
to the doctrine of Eittredge y. WarreiL 
See 7 Law Rep. 124, 127, before died; 
DUio 128. . 

The difiSculty thus suggested is, in oar 
view, wholly imaginary. It rests altogeth- 
er upon matter of form, and has nodung <^ 
substance in it. The form of the process 
is to be moulded to meet the demandis of the 
law, and sustain the rights of the parties. 

The mode of foreclosing mortgages is just 
what the law of dififerent states makes iL 
In some places, it may be by entry ta jMzts 
— in some, by writ of entiy on the mortgage 
— ^in some by bill in chancery, and a sale 
of the mortgaged premises. The statute of 
Illinois, passed January 17, 1825, provided 
that if default be made in the payment of 
any sum of money, secured by mortgage, 
the mortgagee might sue out a writ of edre 
faciasy requiring the mortgagor, dec, to show 
cause why judgment should not be rendered 
for the money due ; that the court might pro. 
ceed to give judgment with costs for sudi 
sum as was due, and also that the mortgaged 
premises be sold to satisfy the judgment, and 
award a special' writ o£ fieri facias for thai 
purpose. Suppose the statute of this state 
had directed that a party, in order 'to fore- 
close a mortgage, should bring an action of 
assumpsit, or debt, upon the note, or bond, 
secured by the mortgage, alleging that it 
was secured by mortgage; and that the 
court, if no sufficient cause was shown, 
should render judgment for tke debt, and 
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israB executkMi on which the mortgaged 
{upemuu should be told* This wouM cer- 
tainly be in substance similar to proceed- 
ings in some of the states §s>r a foreclosure 
cyf a mortgage. Would a mortgage here be 
any the less within the saving of the bank*' 
nipt act, becau80| in order to foreclose it, 
the proceeding must be imperfonam^ as &r 
as the form was concerned ? Is it so in lUi* 
nois ? No court would so &r '* stick in the 
bark" as to hold any such doctrine. It 
would be merely a mode of appljring the 
mortgaged premises to payment of the debt ; 
or, in other words, of foreclosing the jnort. 
gage. But if the form of proceeding fur- 
nishes an' objection to the doctrine of KU^ 
tredge v. Warrefn^ it would equally show 
that a mortgage in such case, although ex- 
pressiy saved by the proviso of the second 
section, was barred and dischai^ged by a 
certificate in bankruptcy; because, the pro- 
ceeding being tn persanamf the discharge 
might be pleaded, and no judgment could 
be rendered for the debt^ 

That the form of proceeding fomishes no 
obstacle whatever, seems to be not <Mily 
clear in principle, but is fully shown by 
authority. The case Ingrakam v. FhUhm, 
1 Day's Rep. 117, decided under the for- 
mer bankrupt act, is directly in point. And 
so are the opinions of Mr. Justice PrenHss 
upon 'the late act, 5 Law Rep. 400, Dmo* 
ner v. Brackett; 6 Law Rep. 801, Ez 
parte Roweli. Such also must have been 
the opinion of Mr. Justice Than^son^ 5 Law 
Rep. 505, Houghton v. Emtitf and note. 

In an action upon a promise in writing 
lo pay $200,' in two years, '*out of any 
property I may possess, my body being at 
all times exempt from arrest'* — ^it was held, 
by this court, that the plaintiff might main- 
tain his suit upon a count for money had 
aikd received, but that execution should 
bsue against tho property alone. 6 N. H. 
Rep. 51, Chickermg v. Greenkaf, If a 
suit t» pertonam could thus be turned into a 
general remedy against the property alone, 
at a time when judgment in suits of that 
description generally authorized executions 
against the body, there can be quite as lit- 
tle difficulty in proceeding against particular 
property! in the same form, where the 
plaintiff has the right to appropriate such 
property to the payment of his demand, but 
is restricted to that remedy alone. 

** If^" says Mr. Justice Hutchinson^ '* the 
statute has given rights unknown to the law 



befoire, we can expect no forms exactly 
suifted to the presentation of those rights for 
adjudication. Yet so far as we can find a 
course prescribed in practice, prudence dic- 
tates that we preserve that course so &r as 
it leads, and observe some analogy of legal 
principles for the remainder of the forms of 
proceeding." 1 Yermoilt R. 482, Martin 
V. Trewbndge. 

This is precisely what we have endeav** 
ored to do in this matter. The attachment 
being a security saved by the act, we have 
pursued the ordinary course of legal pro- 
ceeding, to make it efiectual to the cr^ditos^ 
by rendering a judgment which may uphold 
it ; but as the remaining proceeding is, in 
effisct, a proceeding in rem only, we Imve 
preserved as for as we might an analogy to 
proceedings p£ that character, by mining 
the judgment one which is to operate against 
the property only, and issuing an execution 
in tonus appropriate for that object. 

It is admitted that a proceeding in form 
in pertonam may be in effect a proceeding 
ta rem^ in cases where property has been 
attached, but the defendant is not within the 
jurisdiction of the court, and has not ap- 
peared. Stores CimJL 461. 

It may well be said, that the whole mat 
tor in controversy now depends upon the 
question, whether the certificato of dis- 
charge in bankruptoy will defeat and de- 
stroy a security- expressly saved from the 
operation of the act by the proviso. Wa 
are aware that the learned judge says in 
Ex parte Bellowg 4* JPeckf ^* Assuming it" 
[an attachment] ^' to be a lien, it is a con- 
tingent conditional lien, connected with 
meme process^ and only dependent for its 
value and efficacy upon the plaintiff's ob- 
taining judgment in his fovor in the suiU 
The second point is of far more importance ; 
and that is, whether it is a lien within the 
purview of the saving of the second section 
of the bankrupt act of 1841, ch. 9. I was 
of opinion in Ex parte Foeter^ 5 Law Rep. 
55, 66, 67, that it was not, and for the rea- 
sons therein stated. I now retain the same 
opinion; although my present judgment 
does not, any more than that in Ex parte 
Foeter^ require me, with reference to the 
merits of iiie case now before me, to rely 
on that opinion." 7 Law Rep. 123. But, 
to our apprehension, this position is dis- 
tinctly abandoned in a single subsequent 
sentence of the same opinion, where, speak- 
ing of an injunction to stay proceedings in 
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a suit in which an attachment has been 
made, he says, " If no dischaige is obtained 
hj the banioiipt, then the cr^itor may, by 
petition, apply to the district court to dis- 
solve the injunction ; and, if dissolved, the 
creditor may then proceed to perfect his 
attachment by judgment and execution." 
Ditto ISO. But the creditor could have no 
right to ** perfect his attachment;*' or, in 
o£er words, to hold the property attached, 
and, having obtained judgment, to sell and 
apply the proceeds to the satisfaction of his 
execution, if the attachment were not a se- 
curity upon property, saved &om the opera- 
tion of the act. By the third section of the 
act, **all the property and rights of prop- 
erty, of every name and nature, and whether 
real or personal^ or mixed, of every bank- 
rupt, except as is herein after provided, who 
shall, by a decree of the proper court, be 
dechired to be a bankrupt within this act, 
shall by mere operation of law, sjmo facta^ 
from the time of such decree, be deeined to 
be divested, out of such bankrupt, without 
any other act, assignment^ or other con- 
veyance whatsoever; and the same shall 
bo vested, by force of the same decree, in 
such assignee as from time to -time shall be 
appointed by the proper court for this pur- 
pose," dec. dec. If the attachment did not 
constitute some charge, or lien, or security, 
upon the property, duly constituted and ex- 
isting before the decree, then the property, 
like other property of the bankrupt, would, 
upon the decree of bankruptcy, by opera- 
tion of law, be divested out of the bankrupt, 
so that no security could afterward attach, 
or be chaiged, or be perfected, upon it; 
and the inchoate, incomplete something, 
called an attachment, made and returned, 
but not in existence, must of course be dis- 
solved ; and upon the. appointme^it of the 
assignee, the property would vest in him 
absolutely, and without any incumbrance. 
Whether the bankrupt received his dis- 
charge, or not, the property, having thus 
vested in the assignee, must be distributed 
among the creditors, ^nd there would be 
nothing of the attachment which a judg- 
ment could perfect, even if a judgment 
might in any case perfect an attachment; 
which, however, is wholly denied. 

I( on the other hand, the property is not 
thus divested out of the bankrupt, and vest^ 
ed in the assignee, absolutely, without in- 
cumbrance, it is because there is at the 
time of the decree a subsisting charge, or 



iBcurabraiice, upon the prope rty , by meaaa 
of the attachment existing at the time ; and, 
if thb is 80, that charge, or ineumbniicev 
is a security, or lien, upon the propeztyt 
which the creditor has already taken by 
means of his attachment. The altechment 
is something existing, and fixed upon the 
property, so that the right of proper^ whidi 
passes to the assignee is subject to it. 

When it is once admitted, therefore, that 
the creditor may proceed and avail himself 
of his attachment, if the debtor dbes not 
succeed in obtaining his dischai^e^ it must 
be admitted, also, or it will fi»lW, if it is 
not admitted, that the attachment is a secu- 
rity upon property saved from the opeimCtOA 
of the general assignment 

It may be added, that the subsequent 
part of the third section shows that the gen. 
oral ^* rights, titles, powers, and authorities 
to sell, manage and diqwse of the" proper- 
ty, and rights of property of the bankrupt, 
and to sue for and defend the same, vested 
in the assignee, were such as were vested 
in, or mi^ be exercised by, the bankrupt, 
before or at the time of his bankruptcy. 
The second section gave the assignee, pow. 
er and authority, beyond what the bankrupt 
possessed, in relation to *' payments, secu- 
rities conveyances, or transfers of proper^, 
agreements, made or given by any bank- 
rupt, in contemplation of bankruptcy," dec, 
which were declared void, and a fraud upon 
the act ; but it cannot be pretended that at- 
tachments tiitfirirtwi, banaJUe made before 
an act of bankruptcy, are within this clause. 
These considerations show that it may well 
be admitted, that the creditor may proceed 
with his action, and avail himself of his at- 
tachment, whether the debtor is -discharged 
or not ; because the right, title and authori- 
ty in and over the property, vested by the 
act in the assignee, in such only as the 
bankrupt had, and it is rex^ clear that his 
right was subject to the right of the credit- 
or, under the attachment, to have the prop- 
erty held, and, upon the rendition of the 
judgment, applied to the payment of the 
debt. What is such a right as this, which 
prevents the property from passing absolute- 
ly to the assignee, and authorizes the credit- 
or to hold it, but a security upon property, 
'^call it a lien, if you please," valid by the 
laws of the state, and excepted from the op. 
eration of the act, not only by force of the 
proviso of the second sec^n but by the 
terms of the third? 
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Having carefully examined the ofwiion 
in £x parte Bellows if JPeck we find noth- 
ing in it which addresses itself to our judg« 
ment as a fair ' argument against the opin- 
ions expressed by us in KUiredge v. War^ 
ten ; and we therefore adhere to the decis- 
ion in that case, with as undoubting amfi- 
dence aa we can hold to any thing else sim- 
Uarly situated. And the belief that that 
case commends itself very generally to the 
approbation of the profession in this state, 
and abo to that of gentlemen of eminent 
professional standing elsewhere, certainly 
adds, in no small degree, to the confidence 
we have in its correctness* That decision 
is subject to the revision of the supreme 
court of the United States. If there rever- 
sed, we shall be bound to treat it as erro- 
neous, whatever of support it may have re- 
ceived in other quarters. Until thus rever. 
sed, we shall regard it as sounds unless it 
is impugned by something beyond what we 
have yet seen. 

The opinion dius expressed settles the 
judgment which is to be entered in this 
^ase, and we should have been well con- 
tent if we might have stopped here: But 
there is further matter in the opinion in the 
case of Bellows if Peck9 of a character 
which may well astonish, if -it does not 
alarm us, and which we cannot pass by in 
silence upon the present occasion. 

According to that opinion, the judgment 
which is to be entered in this case is to be 
Created as a nullity in the district courtM>f 
^the United States for this district, if the de- 
fendant, or his assignee, sees fit to apply 
there ; and that court, by means of injunc- 
tion and summary process, may not only 
restrain the parties, and the officers of the 
law, from executing the final process of the 
oeurts here, issued according to the laws of 
the .state, in cases in which those courts 
have a clear and undisputed jurisdiction 
over the cause and the parties, but may, 
also, by some summary process, search the 
pockets of attorneys and creditors, and take 
from them, what, under the administration 
of justice in this state, and in pursuance of 
the judgments of its courts, has been paid 
over to them as their property. 

That we may not be supposed to have 
mistaken the import of the language used, 
we subjoin some further extracts from that 
opinion. 

"When," (says the learned judge,) "a 
personal action is pending at the suit of 



any creditor, in a state court in which aa 
attachment has been made on the writ, and 
the period has not passed at which the 
bankrupt i» properly in court, and is enti- 
titled, if he obtains a discharge in bank- 
ruptcy, to plead it as a bar of the suit, in 
the nature of a plea /nets dan^n conltiiifr- 
oncs, it becomev the duty of the court, upon 
his own appUcation, or that of his assignee^ 
by petition, to grant an iiyunctkm agaioat 
the creditor, to stay further proceedings in 
the suit until tha further order of the court." 
7 L€M Bfp. 129. Again : "If the bank- 
nipt obtains his discharge, and pleads it aa 
a bar, and the creditcNr means to contest its 
validity, as by replying fraud, or that the 
debt is not otherwise within the dischaige,^ 
then the creditor should apply to the district* 
court for leave to proceed in the cause and 
to tiy the validity of the discharge by a trial 
in the state court, which is granted as a 
matter of course, upon suitable proof and 
affidavits. If the validity of the bar is es- 
tablished by the verdict of the jury, that c^ 
course ends the right to proceed in the suil 
unless a new* trial is granted. If the dis- 
charge is avoided for fraud, or other matter 
in paiss then of course it is no bar, and 
there is an end of the defence, unless a 
new trial is granted. But, if the validity 
of the discharge, as such, is not ccmtested, 
and the state court shouki, as in the case of 
KUtredge v. WarreHf upon a deoourrer, hold 
the discharge invalid as to the property at- 
tached, I have no doubt that it wouki be 
the duty of the district court to grant an in- 
junction against the creditor, his agents, 
attonieys, and the sherifif holding thie at- 
tadied property, to restrain the creditor 
from proceeding to judgment ; or, if he has 
proceeded to judgment and execution, to 
restrain the shenff from levying on the 
property on the execution ; and if the prop. 
erty has been soM by the sheri£^ to compel 
him to bring the proceeds into court. And 
it will be no excuse or justification to the 
sheriff, after notice, that he has paid over 
the proceeds to the creditor, or his agents 
or attorneys. And the proceeds may be 
foUowed by the proper district eonrt into 
the hands of the creditor and his agents 
and attorneys, wherever he or Uiey may 
reside. Such I do not scruple to affirm is, 
and should be, the practice." IHtto 190. 
Again : "I underetand, indeed, that alrea^ 
aa injunctk>n has gone agajpst the plaintim 
in the various suits in the state court refer* 
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red to in tke petition. But as it is neitlier 
SDggested nor stated uponf the case adjourn- 
ed into this court, no notice of it can be 
here judicially taken. But this much I 
niaj say, that if such an injunction has been 
awarded, it is not competent for the credi- 
tors to take a single step in their suits in 
the state court, unless under the direction 
and <»der of the district court ; for other- 
wise it would be a breach of the injunc- 
tion." Ditto 191. [SedrndedLaaltep. 
73.] And again : *^ In case the state court, 
not contesting, but admitting, that the dis- 
charge of the bankrupts was obtained bona 
fide and without fraud, and as such is Talid 
. as a discharge from the debts provable un- 
der the bankruptcy, should neyerdieless 
* proceed to award judgment for the plaintiffs 
in the said suits for their debts so provable, 
on account of such attachments therein, 
then that such judgments ought to be treated 
as a nullity by the district court, and as not 
binding therein. And that therefore it will 
become the duty of the district court, upon 
the petition and application of the assignee 
of the bankrupts therefor, to' direct an in- 
junction to the plaintiffs in such euits re- 
spectively, (if such injunction has not al- 
ready issued,) prohibiting them respectively 
from levying any executions on the said 
judgments, or any of them, upon the prop- 
erty attached in said suits ; and at the same 
time to direct an injunction to the petition- 
ers, prohibiting them or either of them from 
proceeding to levy the same executions on 
the property so attached, or any part there- 
of, but to deliver up the same forthwith to 
the assignee of the said banknipts, to be 
distributed as a part of the assets of the 
said bankrupts. And if any of the said 
executions shall have been by them levied 
upon the said property attached, then to pay 
the moneys raised thereby into the said dis- 
trict." IHtto 132. 

That conclusions of a character so novel, 
and of such vital, consequence to the state 
jurisdictions, should be put forth without a 
statement of some, at least, of the reasons 
upon which they are founded, was hardly 
to be expected. But the reasons are not 
to be found, unless, perchance, they are 
contained in the following clause c^ the 
same opinion. ** It would be an utter re- 
nunciation," (it is said,) **of the rightfhl 
authority and jurisdiction* of the courts of 
' the United States, to allow any creditor to 
avail himself of any unjust and unlawful 



advantage, merely because his suit is de- 
pending in a state court. The laws of the 
United States are, to the extent of the con- 
sti^iticmal limits,'^ paramount to the authoif* 
ty of those of the states. The courts of the 
United States are the appropriate expoun- 
ders of the laws of the United States ; and 
are not bound to follow the exposition of 
these laws by the state courts, unless so fitr 
as they approve themselves to their own 
judgment." Ditto 130. 

If this is to be regarded as the premises 
and reasons from which the conclusions are 
derived, and we are to understand that, 
dierefore, the district court should treat' the 
judgments of the state courts as nuUftJea, 
and attempt the exercise of the powers 
which it is sai4 it is its duty to exercise, we 
must say that in our opinion the foundfl^ion 
will by no means sustain the superstructure. 
But, n^atever may be the ground upon 
which the doctrine is promulgated, the 
plaintiffs in this and other acti<ms similariy 
situated, with this matter before them, may 
well ask of us, whether the judgments en- 
tered in their favor, in pursuance of our 
opinions, are mere wa»ste paper; and 
whether we have no power to enforce our 
bwn judgments, so long as they remain un* 
reversed. 

If the right existed to treat the judgments 
of this court as nullities, because there was 
some error in our construction of the bank- 
rupt act, there * could be, as it seems to us, 
little excuse for the exercise of thiit right, 
by way of summary process, in any case of ^ 
doubtful construction ; and still less in a 
case where the construction adopted by this 
court is the same with that upon which the 
courts of the United States, in the adjoining 
circuit, have, and do still, administer their 
jurisdiction under that act. That si judg- 
ment of a state court, rendered upon 4>ne 
side of the Connecticut river, should be held 
as a nullity, under the operation of a law 
of the Unit^ States, when a like judgment, 
rendered on the other side of that river, 
founded on a similar state of facts and of 
law, is held valid and binding, would, cer- 
tainly, not only present an astonishing ex- 
position of the law, but, also, a singular 
exhibition of judicial courtesy, if there is 
any liberty for the exercise of a discretion 
in this matter; and we think that those 
who hold to the conclusions put forth in Ex 
parte BeUow$ Sf Peck will look in vain for 
anything in the act, or in the nature of the 
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case, impofiing sueli a eoune of prooeedkif 
upon them, as an imperatire Saiy, Tbe 
ootirse is clearty open, bj whichf in the 
regular mode of a writ of error, the qaes« 
tion, which of two conflicting constructions 
is correct, may be readily determined. It 
may be said, howerer, that matter of this 
character addresses itself to the considera- 
tion of others, rather than of ourselves. 
We have certainly no desire to press it, be- 
cause we prefer to consider this doctrine 
upon other grounds. 

The assumption is, that the district court 
ought to treat the judgments of the bourts 
of this state as nullities — ^aot as it may be 
found that those courts had jurisdiction, or 
otherwise; but according as the district 
judge, acting under the light of Ex parte 
Foster and Bellow ^ JPeck^ may be of 
OfHuion that the courts rendering them 
Imve, or have not, exercised their jurisdic- 
tion wisely, on the pleadings before them. 
This is a now species of nuUification. 

It is evident, from what has been already 
stated respecting the decisions elsewhere, 
that the result of this doctrine, if carried 
into practice, would be that a judgment of 
a court here, having jurisdiction of the 
matter, if carried into Vermont as a justifi- 
cation for acts done under it, would be held 
by the United States courts there, as well 
as the courts of that state, to be valid, and 
binding, and conclusive evidenee ; and not 
oniy so, but one founded in a correct exer- 
cise of judicial power, and a sound expo* 
sition of the bankrupt act ; while within the 
limits of this state, where it was rendered, 
other United States courts would regard it 
as entirely void— ^ mere nullity. And this 
result would be attained under the operation 
and administration of a law, which, in or- 
der to be itself constitutional, must be a 
uniform law throughout the United States. 
Hie reNBult need only be stated, to give a 
character to the doctrine. 

This pretension, thus put forth, (so &r as 
we are aware, for the first time,) that the 
circuit or district courts of the United States 
nmy treat the judgments of the courts of the 
several states as nullities, whenever in their 
opinion those judgments are founded upon, 
or involve, an erroneous construction of a 
law of the United States, it is believed has 
nothing, either of principle or authority, to 
aostain it. 

In all the suits which have come under 



our notice, the court where these actions 
are pending, had, on the institution of the 
suit, jurisdiction <^ the cause and of the 
parties. The actions wers duly commenced 
and entered, and the jurisdiction was most 
unquestionable. It has not b^en lost by 
any subsequent change in the relation or 
condition of the parties. 2 Brockenbrough's 
R. 516, 2%e UnUed States v. Meters; 8 
Peters' R. S, Dwm v. Clark; \ Fairf. R. 
291 ; 2 Sumner's R. 262, Cloth v. Mai^ 
thewsen^ aitid caeea cited, it is not lost be- 
cause the defendants have filed a petitioa 
in bankruptcy, nor by reason of their hav- 
ing obtained a certificate. * That certificate 
must be pleaded, and its validity may in 
some vray be contested. Had the pkintiflT 
in this case replied that the certificate was 
fraudulently obtained, no doubt seems to be, 
expressed in Ex parte Bellowe 4* Peekf 
that a judgment, entered upon a verdict 
finding such an issue in favor of the plain- 
tifiTs, would be valid and binding upon par- 
ties and privies. 

If, instead of a replication that the certi- 
ficate was inoperative by reason of fraud, 
the plaintiffs reply some other matter, avoid- 
ing as they say its operation as a bar of the 
action, that does not affect the jurisdiction 
of the court, which must therenpon proceed 
to hear, or try, and to render such judg- 
ment as it may deem legal and just upon 
the premises. If that judgment is founded 
upon an erroneous tiew of the matter in 
controversy, it stands as the judgment of 
a court of competent jurisdiction, and is 
equally binding upon parties and privies, 
until regularly reversed, as one rendered 
upon any other replication in avoidance of 
a plea. 11 N. H. Rep. 198, Smith v. 
EnowltOH; 1 Paine's C. C. R. 56, Fisher 
V. Hamden; 1 Petere' C. C. R. 79, Greem 
V. Sarmiento; Ditto 155, Field v. Gibhs; 
9 Mass. R. 462, Bissell v. Briggs; 17 
Mass. R. 445, Commomcealth v. Green; 6 
Pick. R. 241, Hall v. WilHams; 1 FairC 
R. 278, Hall v. WtlHams; 2 Fairfl H. 
89, Adams v. Raioe; 2 Shop. R. 78, 78, 
Bannister v. Higginson; 2 Verm. R. 268, 
268, Hoxie v. Wrighi; 3 Verm. R. 114, 
119, Walhridge v. HaU; 6 Verm. R. 509, 
511, Kellogg, Ex parte; 11 Verm. R. 648, 
648, GUman v. Thompson; 1 Conn. R. 
449, Sloemnb v. Wheeler; 19 Johns. R. 
162, Andrews v. Montgomery; 5 Wend. R* 
148, Starbuck vl Murray; 6 Wend. 447, 
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Shmmoayy. StUlman; 1 Kent's Com. 200; 
8 Cowen's Phil* Er. 887, and cobcm cited; 
Story's Confl. of Laws 463, and noie. 

Such is the general principle to be found 
in the books. And by 'no court has this 
principle been more emphatically laid down, 
than by the supreme court of the United 
States. 

** Where a court has jurisdiction, it has a 
right to decide every question which occurs 
in the tause ; and whether its decision be 
correct or otherwise, its judgment, until re- 
versed, is regarded as binding in every 
other court. But if it act without authority, 
its judgments and orders are regarded as 
nullities. They are not voidable, but sim- 
ply void; and fcHrm no bar to a recovery 
sought, even prior to a reversal, in oppo- 
sition to them. They constitute no justifi- 
cation ; and all persons concerned in exe- 
cuting such judgments or sentences, are 
considered in law as trespassers." 1 P«. 
ten' R. 840, ElHot v. FiersoL 

**The general and well settled rule of 
law in such cases is, that when the pro- 
ceedings are collaterally drawn in question, 
and it appears upon the face of them that 
th^subjcct matter was within the jurisdic- 
tion of the court, they are voidable only. 
The errors and irregularities, if any exist, 
are to be corrected by some direct proceed, 
ing, either before the same court to set 
them aside, or in an appellate court. If 
there is a total want of jurisdiction, the 
proceedings are void and mere nullity, and 
confer no right, and afibrd no justification, 
and may bo rejected when collaterally 
drawn in question." 2 Peters' R. 168, 
Thon^fuan v. Tohide, 

'*A judgment or execution, irreversible 
by a superior court, cannot be declared a 
nullity by any authority of law, if it has 
been rendered by a court of competent ju- 
risdiction of the parties and the subject 
matter, with authority to use the process it 
has issaed : it must remain the only test of 
the respective rights of the parties to it. If 
the validity of a sale under its process can 
be questioned for any irregularity precedinfi: 
the judgment, the court which assumes such 
power places itself in the position of that 
which rendered it, and deprives it of all 
power of regulating its own practice or 
modes of. proceeding in the progress of a 
cause to judgment. If after its rendition it 
is declared void for any matter which can 
be assigned for error only on a writ of er- 



riMT or appeal, then such court not only usurp* 
the jurisdiction of an a^^llate court, bat 
collaterally nullifies what such court ia pro- 
hilHted by express statute law fix>m even 
reversing." 10 Peters' R. 474, VooMe$ 
V. The Bank of the U. States. 

^ It remains only then to inquire in eveiy 
case what is the eflfect of a judgment in the 
state where it is rendered. In the present 
case the defendant had full notice of the 
suit; for he was arrested and gave bail, 
and it is beyond all doubt that the judgment 
of the supreme court of New York Vas 
conclusive upon the parties in that state. 
It must, therefore, be conclusive here also." 
7 Cranch R. 464, MUls v. Dwyee. See, 
also, 4, Cranch 241, ^9, Rose v. Bimefy 

5 Cranch 173, Kempe^s JLeuee v. Kennedy 
3 Wheat. R. 285, Jlampton v. McCoanel 

6 Wheat. 118, Hopkins v. Lee ; 10 Wheat. 
199, McCormick v. SufHvani; 6 Peters' R. 
729, United Stales v. Arredando; 16 Pe* 
ters' R. 87, Cocke v. Haisey, 

There is nothing that we discover, to 
take the cases now pending in the courts 
of this state out of the general principle. 
If the judgments are binding upon the bank* 
rupts, they cannot be treated as nullities by 
the a^ignee in bankruptcy. He must claim 
under the bankrupts, by a transfer subse* 
quent to the attachment He may in all 
such cases, by virtue of the provision of the 
bankrupt law, come in, as a party to the 
suit. He can, therefore, in no wise be re. 
garded as a stranger to Uie jud^ent which 
may be rendered. He can avail himself 
of any judgment which shall be rendered 
against the plaintifiT. Even if he couki be 
regarded as a stranger, that would not make 
the judgments nullities. It would only 
show, that in some proper proceeding, ho 
might aver that the juldgments were not 
binding upon him. 

NoriwUl it do to eay that the judgments, 
if rendered in favor of the plaintifli, are 
frauds upon the bankrupt act, and therefore 
void. The doctrine of fraud, in the avoi- 
dance of judicial proceedings, does not ex- 
tend quite so far. To warrant that, theie 
must be, not mistak<>' of the court, but covin, 
collusion, or felsily of the party. Hie 
Duichess ijf Emgsion's Case, 11 State Tri- 
als 198, cited Hale's Hist. Com. Law 81, 
88, note D; 6 Peters' R. 716, United 
States V. Arredondo; 12 Vermont R. 619, 
624, Aikinsons v. Allen* 

The considerations and authorities we 
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hare thus adverted to are quite eufficient to 
warrant us in saying, that we cannot re- 
cognize the right of anj court to treat our 
jnograentsy rendered in cases where we 
have a clear jurisdiction, as mere nullities. 

But the position that the judgiyents of 
courts having jurisdiction of the causQ and 
the parties, maybe treated as nuliities, there- 
by precluding the necessity of what might 
prove an unsuccessful attempt to procure 
their reversal, is noi, as we have seen, the 
only extraordinary conclusion found in the 
cose of Bellows 4* J^eck* 

It is not directly asserted, but it may per- 
haps be inferred from what we have before 
quoted, that the district court, in fear lest the 
state courts should go wrong in the matter, 
may, through the means of an injunction 
already granted upon the plaintifls, restrain 
the state courts from considering any repli- 
cation, but such as the district court may 
deem suitable and proper lor their judgment. 
Notwithstanding the defendant has obtained 
his disicharge, and comes in and pleads it, 
the plaintiff it seems is not to be at liberty 
to reply lo the plea, except by permission 
of the district court. It does not distinctly 
appear, whether, if the plaintiff proposes to 
file a replication setting forth an attachment, 
leave will be refused to him to proceed ibr- 
ther in the cause ; but such a course seems 
to be shadowed forth in the extracts we have 
made. 

Subsequently to the time when the bank, 
mpt act went into operation, it necessarily 
came to our knowledge that injunctions 
were, from time to time, issued by the dis- 
trict court, for the purpose of restraining 
plaintifis from proceeding, in actions pend- 
ing in the state courts, the defendants hav- 
ing filed petitions in bankruptcy; and we 
were fully aware that the jurisdiction thus 
exercised was particularly odious to the par- 
ties, and counsel, upon whom such process 
was served. No small impatience was 
manifested upon the subject ; but no matter 
was presented to this court, or to any of the 
several members of it, for any action, rela- 
tiTe to such process. 

When Bittredge v. Wtarren was decided, 
we made no examination into this subject. 
it was in no way necessary, or important, 
to the settlement of that case. We were 
e<mtent to take it ibr granted, that there 
might be some &undation for a power which 
had been so freely exercised. We admitted, 
itt tiMt caaa^ that if doabta existed raspeeu 



ing the validity of the demand upon which 
a suit had been commenced, and an attach- 
ment made, it might be proper, if the de- « 
fendant had gone into Imnkruptcy, to re- 
strain the prosecution of the suit until pro- 
vision could bo made for defending it ; and 
we made no inquiry whether the authority 
to issue such an injunction resided in the 
courts of the United States, or was confined 
to those of the state. 

We have no controversy with the learned 
judge of the district court, for what has pass- 
ed in this respect. In issuing the Itijunc- 
tions, thus far, he has undoubtedly acted on 
what seemed to him to be a sufficient opin- 
ion upon that subject. 

But the pretensfon now set up, in JEx 
parte Beliaws if Peck^ is of a much more % 
important character. It is, as we have al- 
ready seen, no less than an assertion of a 
right and power in the district court to en- 
join parties from proceeding to final judg- 
ment in the courts of the state, in cases 
where, in our opinion, they are entitled to 
judgments on the record before us-;— to re- 
strain the execution of our final procesS) in 
the hands of the sheriff— to require him to 
account in the district court, instead of re- 
turning his process to the court from which 
it issued — or if, perchance, the proceeds of 
a sale on execution have passed fVom his 
hand, to follow them, like goods taken tor- 
tiously, wherever they may be found. 

Such, the learned judge, in Bellows Sf 
Pech^ **does not scruple to afiirm, u, and 
should be, the practice.". 

We can only say that this is the first time 
we have ever heard of any such practice, 
and we trust, with great confidence, that it 
will be the last. 

The power thus asserted is one of tre- 
mendous import, and the authority for its 
exercise should be most clear and indispu- 
table. We cannot consent that this claim 
to interfere with the jurisdiction, legal pro- 
ceedings, laws, and practice, of the several 
states should pass unchallenged, and we 
propose to inquire at this time somewhat 
into its foundation. 

The general question, of the right of the 
district court to issue an injunction to stay 
proceedings in a state court in any case, is 
disposed of, in a very summary manner, in 
the ca»e of Bellows Sf Peck. " In respect'* 
(it is said) "to the right of the district court 
to issue such an injunction, it seems to me 
ckMur in principle, and it is a question of 
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which that court ha<J exclusive cognisance, 
and it is not a matter inquirable into else- 
where, whether the jurisdiction was right- 
fUllj exercised or not**" 7 Law Rep. 124. 

If| by this, it is intended that there is no 
"^appeal from the decision of the district court 
in this matter, it is undoubtedly correct; 
but if it is intended that the courts of the 
states cannot inquire into the jurisdiction 
of the district court to issue such injunc- 
tions, and if it be fi>und that no such right 
exists, act upon the result of that inquiry, 
the assertion is most respectfully, but dis- 
tinctly, denied. That the jturisdiction may 
be inquired into is too clear to admit of 
doubt. 1 Peters' Sup. jC. R. 340 ; 2 Pe- 
tiers 163 ; 4 Cranch 241, 268 ; 1 Conn. R. 
427, 441, 457 ; 9 Mass. R. 462 ; 17 Mass. 
R. 645; 6 Pick. 241, 247; 3 Verm. R. 
119; 11 Ditto 647; 13 Ditto 182, Stmtgh- 
tan y.MoUi 1 Johns. R. 471, 484, Wheel- 
wright V. Depeyitter ; 15 Johns. R. 121, 
Borden v. FUch; 5 Paige's Ch. R. 299, 
305, Baiee v. Delaoan; 3 Binney's R. 220, 
250, Cheriot v. Fausaat ; 1 Kent's Com. 
410 ; Stoic's Confl. of Laws 509, 461, note. 

When It is settled that the district court 
, has jurisdiction to issue injunctions, to re- 
strain proceedings in the state courts, its 
decree, in that particular, must be held 
conclusive, if it does not exceed the limits 
of the jurisdiction. 3 Wheat R, 312, Cre/*- 
tan V. Hayt. 

Provision for the exercise of the judicial 
power conferred by the constitution of the 
United States, was made in the act of con- 
gress of September 24, 1789, to establish 
the judicial courts of the United States, 
usually termed the judiciary act. 

The 25th section provides, that in certain 
cases, there enun^rated, the final judgment 
or decree in any suit, in the highest court 
of law or equity of a state in which a. de- 
cision of the suit could be had, may be re- 
examined, and reversed, or affirmed, in the 
supreme court of the United States, upon a 
writ of error; (1 Laws U, 5., Stary^aJEd. 
61,) and we admit that our judgments, in- 
volving the construction of the bankrupt 
law,* in its operation upon attachments, are 
within the provisions of this section. 

The 14th section of the act confers upon 
the supreme, ' circuit and district courts, 
power " to issue writd of scire /ados, h<ih 
beas corpusy and all other writs not special- 
ly provided for by statute, which may be 
necessary for the exercise of their respec*. 



tive jurisdictions, and agreeable to the prin* 
ciples and usages of law. And that either 
of the justices of the supreme court, as well 
as judges of the district courts, shall hare 
power to grant writs of htAtoB corpus, fi>r 
the purpose of an inquiry into the cause of 
commitment. Frofitded, that writs of kth 
beas carpus shall, in no case, extend to pris- 
oners m jail, imless where they are in 
custody under or by color of the authority 
of the United States, or are committed for 
trial before some court of the same, or are 
necessary to be brought into court to testi* 
fy." IHttobd. 

But congress did not deem it necessaiy, 
to the exercise of any rightfid jurisdictioa 
of the circuit or district courts, that they 
should have any authority U> issue injunc* 
tions to stay proceedings in the state courts. 
The 5th section of an act passed March 2, 
1793, in addition to the act of 1789, enacts, 
'^ Tliat writs of ne exeat, and of injunction, 
may be granted by any judge of the su- 
preme court, in cases where they might be 
granted by the supreme or a circuit com! ; 
but no writ of ne exeat shall be granted un- 
less a suit in equity be commenced, and 
satisfactory proof shall be made to the court 
of judge granting the same, that the defen- 
dam designs quickly to depart from the 
United States ; nor shall a writ of injunc- 
tion be granted to stay proceedings in any 
court of a state ; nor shall such writ he 
granted in any case, without reasonable 
previous notice to the adverse party, or his 
attorney, of the time and place of moving 
for the same." DUta 311. 

An act of February 13th, 1807, to extend 
the power of granting writs of injunctiim 
to the judges of the dutrict courts, enacted 
'* That, from and afler the passing of this 
act, the judges of the district courts of the 
United States shall have as foil power to 
grant writs of injunctions, to operate within 
their respective districts, in aU cases which 
may come before the circuit courts within 
their respective districts, as is now exer- 
cised by any of the judges of the supreme 
court of the United States, under the same 
rules, regulations, and restrictions, as are 
prescribed by the several acts of congress 
establishing the judiciary of the United 
States, any law to the ccmtnuy notwith- 
standing: FraMedi That the same shall 
not, unless so ordered by the cinmit oonrt, 
continue longer than to the oireoit court 
neiteasuiiig; nor dkaB an ujonetion be is* 
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med by a district judge in any caae wbere 
a party has had a reasonable time to apply 
to the circuit court for the writ." 2 U. S. 
Zotof, 8ton^8 Ed, 1043. 

Thd district courts are specially author 
rized to issue injunctions in certain cases 
relating to the administration of the treasury 
department. 

These seem to have been all the fnovi- 
sions which congress had seen fit to enact 
upon this 8u1t]ject previous to the passage of 
the bankrupt law. 

That eminent jurist, Mr. Chanoellor 
Keni^ speaking of the supreme court of the 
United States, says, '* This court, and each 
of its judges, have power to grant writs of 
ne ABsoT and of injunction ; but the former 
writ cannot be granted unless a suit in 
• equity be commenced, and satisfactory proof 
be* made that the party designs quickly to 
leave the United States ; and no injunction 
can fa^ granted to stay proceedings "in a 
state court, nor in any case without reason- 
able notice to the adverse party." 1 KenCa 
Com. 300. « 

Upon a subsequent page he says, ^^It 
has also been adjudged, that no state court 
has authority or jurisdiction to enjoin a 
judgment of the circuit court of the United 
States, or to stay proceedings under it. 
This was attempted by a state court in Ken- 
tucky, and declared to be of no validity by 
the supreme court of the United States, in 
McKim V. Voorkies. No state tribunal can 
interfere with seizures of property made by 
revenue officers, under the laws of the 
United States ; or interrupt by process of 
replevin, injunction, or otherwise, the exer- 
cise of the authority of the federal officers ; 
and any intervention of state authority for 
that purpose is unlawful. This was so de- 
clared by the supreme court in Slocum v. 
Maberry, (2 Wheaton 1.) But if there be 
no jurisdiction in the instance in which it is 
asserted, as if a marshal of the United State^ 
under an execution in favor of the United 
States against A., should seize the person 
or property of B., then the state courts have 
jurisdiction to protect the person and the 
property so illegally invaded ; and it is to be 
observed, that the jurisdiction of the state 
courts in Rhode Island was admitted by the 
supreme court of the United States, in jS/o- 
cum V. Maherry^ upon that very ground." 1 
JSTaU's Com, 410. 

««But," he says &rthef, •'while all interfe- 
rence on the part of the state authorities with 



the exercise of the lawful powers of the na- 
tional government has been in most cases de« 
nied, there is one case in which any control 
by the federal over the state courts, other 
tbafi by means of the estabHshed aj^Uate - 
jurisdiction, has equally been prevented.^ 
In Digg9 if K&Uh v. Wolcott," (4 Cranch 
179,) ''it was decided generally, that a 
court of the United States could not enjoin 
proceedings in a state court ; and a decree 
of the circuit court of the United States for 
the district of Connecticut was reversed, be- 
cause it had enjoined the parties from pro- 
ceeding at law in a state court. So in Ex 
parte Cabrera,'' (1 Wash. Clr. Rep. 282,) 
" it was declared, that the cinniit courts of 
the United States could not interfere with . 
the jurisdiction of the coui^ of a state. 
These decisions are not to be contested; 
and yet the district judge of the nothem 
district of New York, in the spring of 1823, 
in the case of Lansing and Thayer v. 7%e 
North Eiver Steamboat Cor^Mmyj enjoined 
the defendants from seeking in the state 
cborts, under the acts of the state legisla- 
ture, the remedies which those acts gave 
them. This would appear to have been an 
assumption of the power of control over the 
jurisdiction of the state courts, in hostility 
to the doctrine of the supreme court of the 
United States. In the case of Kennedy v. 
Barl of CasilHs, an injunction had been un- 
warily granted in the English court of chan- 
cery, to restrain a party from proceeding in 
a suit in the court of sessions in Scotland, 
where the parties were 'domiciled. It was ^ 
admitted, that the court of sessions was a 
court of competent jurisdiction, and an in- 
dependent foreign tribunal, though subject 
to an appeal, like the court of chancery, to 
the house of lords. If the court of chan- 
cery could in that way restrain proceedings 
in the court of sessions, the sessions might 
equally enjoin proceedings in chancery, and 
thus stop all proceedings in either court. 
Lord Elddn said, he never meant to go fur- * 
ther with the injunction, than the property 
in England ; and he, on motion, dissolved 
it in toto.'^ Ibid 411, 12. In a note to the 
remarks upon the case in New York, he 
states that the assumed jurisdiction was not 
aflerwards sustained. 

The case Diggs & Keith v. Wolcott, 4 
Cranch's R. 179, referred to in the fore- 
going extract was this. Diggs & Keith 
commenced a suit in a county court in Con- 
necticuty against Wolcott, on two notes. 
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Wolcott filed a bill in chancerj, in the sape- 
Tior court of the state, against them, praying 
that thej might be compelled to give up the 
notes, and be perpetually enjoined from pro- 
ceeding at law. This suit was removed by 
nhem into the circuit court of the United 
States, where it was' decreed that they 
should deliver up the notes, and be enjoin- 
ed, dec. The supreme court o£ the United 
>^ States, '^ being of opinion that a circuit 
low't of the United States had not jurisdlc* 
tion to enjoin proceedings in a state court, 
reversed the decree." 

In Ex parte Cabrera^ it was held, that 
*^ the jurisdiction of the courts of the United 
States is limited; and, the inferior courts 
can exercise it, only in cases in which it is 
conferred by an act of congress." And 
that '* the circuit court cannot quash pro* 
ceedings against a public minister, depend- 
ing in a state court : nor can the court in 
any way interfere with the jurisdiction of 
the courts of a state." 1 Wash, C. C. 
J^p. 2S2. <*It is one thing," (says Mr. 
Justice Washington^) *'to declare the pro- 
cess void ; but another to define the tribu- 
nal, which is to decide. The natural tri- 

^ bunal is that where the process is depend- 
ing, or which has the superintending con- 
trol over such courts." '* I apprehend that 
neither court," (fede^ circuit, or the state 
court,) ** can dictate to the other, the con- 
duct it shall pursue, or interfere in causes 
there depending, unless properly brought 
before it, under the provisions of law. 

^ Ditto 236. *^I am not one of those, who 
think it a commendable quality in a judge, 
to enlarge, by construction, the sphere of 
his jurisdiction ; that of the federal courts is 
of a limited nature, and cannot be extended 
beyond the grant." Ditto 237. 

" T\liere N. R. commenced suits at law 
in the superior court of the city of New 
York, against H. R., and H. R. filed a bill 
in chancery to obtain an injunction restrain- 
ing the proceedings at law, it was held that 
the suit in chancery could not be removed 
into the circuit court of the United States, 
inasmuch as such a removal Wfuld leave 
H. R. without remedy ; the circuit court of 
the United States having no power to re- 
strain the proceedings at law." 1 Paige's 
R. 183, Rogers ▼• Itogers. Mr. Chancel, 
lor WcUworth said, " In this case, the foun- 
dation of the suit is the inequitable prosecu- 
tion of the suits at law against the com- 
plainants In the state court ; and the relief 



sought is a perpetual injunction to stay those 
proceedings. By the commencement of the 
suits at law, the state coorta have gained 
jurisdiction over the' subject matter theied^ 
and the courts of the United States have no 
jurisdiction to restrain the petitioners finom 
proceeding therein, or to decree a perpetual 
injunction, so as to prevent them frc»n col- 
lecting the judgments which may be ab- 
tained in those suits. The effect of a re- 
moval of this cause, therefore, would be to 
leave the complainants, without remedy," 
DUto 184. 

It appears, from this investigation, not 
only that the rjght to issue injunctions, re- 
straining suits in the state courts, ia not to 
be fi>und, in express terms, in the general 
acts prescribing the course <^ judical pro- 
ceedings in the courts of the United States ; 
but that, lest the general terms, in which 
one clause of the judiciary act is expressed, 
might be supposed to assert or confer such 
a power, the courts and judges of the united 
States are under prohibition, by i^enenl 
law, not to issue su^h process. 

If the power exist, therefore, in the cases 
in which it has been exercised, and in which 
it is proposed to exert it still farther, it must 
be sought for in the provisions of the bank- 
rupt act itself. If congress, by the enact- 
ments of 1793, and 1807, have clearly re- 
strained the judges of the courts of the 
United States from exercising such power, 
in general terms, to what provision of the 
bankrupt act are we to look for a repeal of 
those laws, or to a graut of the power so 
fiir as the administration of that jurisdiction 
is concerned? 

On examining the bankrupt law, it is 
found to contain no provisions authorizing, 
in terms, the issuing of an injimction. It 
provides that the junsdiction shall be exer- 
cised summarily, in the nature of summary 
proceedings in equity ; that the jurisdiction 
'* shall extend to all cases and controversies 
in bankruptcy arising between the bank- 
rupt and any creditor or creditors who shall 
claim any debt or demand under the bank- 
ruptcy ; to all cases and controversies be- 
tween such creditor or creditors and the 
assignee of the estate, whether in office or 
removed; to all cases and controversies 
between such assignee and the bankrupt, 
and to all acts, matters, and things to be 
done under and in virtue of the bankruptcy, 
until the final distribution and settlement of 
the estate of the bankrupt, and the close of 
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ihe proceedings in bankruptcy* And the 
said' courts snail have^ full authority and 
jurisdiction to compel obedience to all or- 
ders and decrees passed by them in bank- 
ruptcy, by process of contempt and other 
remedial process, to the same extent the 
circuit courts may now do in any suit pend- 
inff therein in equity/' 

It may be taken for granted, however, 
that the district courts were, by force of the 
act, authorized to issue such process as might 
be necessary to carry the act into effect, in 
the ordinary mode of exercising a jurisdic- 
tion of that character, so far as they were 
not restrained by some express enactment 
This would be but an incident to the ju- 
risdiction. 

But the question arises, whether the pas 
sage of the law, conferring upon the district 
court jurisdiction in bankruptcy, operated 
of itself as a repeal of the clause of the act 
of 1807, by which the district judge, in is- 
suing injunctions, is placed under the same 
rules, regulations and restrictions as the 
judges of the supreme court of the United 
States, and by which he is restrained gen- 
erally from issuing injunctions to jstay pro- 
ceedings in the st^te courts. It is very 
clear, that the operation of that prohibition 
was not confined to cases where the juris- 
diction of the district court eibisted before 
its passage. If, by a subsequent statute, 
the jurisdiction of that court was extended 
to some matter, beyond what before existed, 
that jurisdiction must be exercised, like the 
previous jurisdiction, apd under the same 
umitationsy and restrictions, unless there 
was some express extension of the mode of 
action in relation to that particiilar jurisdic- 
tion, or unless some necessarily resulted 
from the nature of the case. 

The bankrupt law is but a law of con- 
gress, and containing no express repeal of 
the restriction of 1807, nor any express 
authority to interfere with the action of the 
state courts, the authority so to do, if any 
exists, must result from the nature of the 
proceedings, and the necessity of the case. 
It will hardly be disputed that such a neces- 
sity, in order to justify proceedings other- 
wise expressly prohibited, must be a clear, 
convincing, imperious, necessity; and the 
right founded on it must be bounded, and 
limited, strictly, to the limits of the neces- 
sity. 

The authority of congress, to pass a 
bankrupt law, is not deni^. Nor snail we 
28 



deny, that having passed one, If it can ooljf 
be carried into execution by writs of ui* 
junction, operating upon suits in the state 
courts, then the district courts have the 
power to issue them, and the restriction is 
repealed, so &r as is necessary to effect the 
purpose ; but this can only be because this 
course is necessary. It is limited to the 
cases in whiih it is necessary, and it cea<- 
ses when the necessity ceases. No consid- 
erations of convenience are admissible for 
a moment. A man has no way of nece»> 
sity over th^ land of his neighbor, because 
it is a shorter course, and more convenient, 
than the highway the laws have provided 
for him. 

Has there been a necessity £ow issuing 
process of this character ? Could not the 
jurisdiction under the act have been exer- 
cised, like the other jurisdiction of those 
courts, without interference with proceed- 
ings in the state courts ? 

In Ex parte Fatter the learned judge says 
if he entertained any doubt of the right of 
the district court to issue injunctions, he 
<< should not entertain any doubt as to the 
jurisdiction of the circuit court upon a bill, 
filed by the assignee, afler his appointment, 
to overhaul and control or set aside all tl^e 
proceedings" [in the state court,] ^' had i^ 
the intermediate time, by the attaching 
creditor, against the rights of the oth^r 
creditors, and in subversion of the policy 
and objects of the bankrupt act." 5 Lata 
Rep. 73. Surely, the right to issue an in- 
junction cannot be maintaineci from the 
necessity of the case, if the circuit coo^ 
might thus overhaul^ and cqtUroly or sH 
andcj the proceedings and judgments of d^e 
state courts. But the rigb td do this must 
probably seek its foundation in some ne- 
cessity quite as stringent as that required 
to justify an injunction. It 9an hardly &qd 
a basis in the policy of the act 

If the bankrupt act can be administered 
in Vermont, not only without any such pro- 
ceedings, but with the fiill admission that 
the state courts have the right to render 
such judgments, and cause a sale of the 
property on the execution, it will be a most 
astonishing kind of necessity which shall 
drive the United States courts to attempt to 
impede the execution of final process here 
in similar cases. 

But upon this branch of the subject, 
without entering into the inquiry what other 
mode might have been adopted, it is quite 
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sufficient to say, that if the true construc- 
llon of the bankrupt act is, that an attach- 
ment is not a security saved from the ope- 
ration of the act, but the third section trans- 
fers the property to the assignee subject to 
no incumbrance, we see no reason why he 
might not demand and recover it, forthwith, 
without regard to the further (prosecution of 
the suit. His right could not, in such case, 
be dependent upon the discharge, and the 
attachment must of necessity be dissolved. 
If this is so, it is very clear that there has 
not only been no necessity for injunctions 
upon creditors pursuing their remedy in the 
state courts, but that the practice of issuing 
them has been idle, or worse than idle.^- 

And ffthe decree of bankruptcy does not 
vacate the attachment, then we say, further, 
Jt is because the property passes to the as- 
signee subject to the incumbrance of attach- 
ment — it is a security upon property, saved 
to the creditor — ^and, admitting this, an in- 
junction, restraining him from availing 
nimself of his security, thus saved, is a 
most unwarrantable interference with his 
rights, from whatever court it may issue. 
The doctrine, found in Ex parte Faster^ 
that assuming an attachment on mesne pro- 
cess to be a security within the saving of 
the proviso, the attaching creditor ought, 
notwithstanding, to be restrained from pros- 
ecuting his suit, because, if permitted to 
prosecute it, he would secure to himself 
what the act saved to him, and because if 
restrained from proceeding until the debtor 
obtained his discharge, that discharge might 
thei^ be used to deprive him of what the 
act saved to him, cannot stand for a mo- 
ment in any court, unless it be one which 
finds a policy in the act, contrary to the ad- 
mitted and declared will of the legislature 
which made the enactment. If the dis- 
charge, when obtained, could be used to 
defeat and destroy the security which the 
act saved, the i^Tong done to the creditor 
would only be the more aggravated. How 
the attempt of a creditor, even by a race of 
diligence, to secure to himself a right which 
the law of the state conferred upon him, 
and the bankrupt act saved to him, or a 
judgment obtained by such a race of dili- 
gence, «ould be treated as a fraud upon the 
act which saved the right, or be deemed an 
overreaching and defeating of the just rights 
of the other creditors, has certainly never 
yet been satisfactorily explained. 

"There is no power," says Mr. Justice 



Baidwmj "the exercise of which is more 
delicate, which requires greater caution, de- 
liberation, and sound discretion, or more 
dangerous in a doubtful case, than the issu- 
ing an injunction ; it is the strong arm of 
equity, that never ought to be extended unless 
to cases of great injury, where courts of law 
cannot afford an adequate or commensurate 
remedy in damages. The right must be 
clear, the injury impending or threatened, 
so as to be averted only by the protective 
preventing process of injunction : but that 
will not be awarded in doubtful cases, or 
new ones, not coming within well establish- 
ed principles ; for if it issues erroneously, 
aii irreparable injury is inflicted, for which 
there can be no redress, it behig the act of 
a court, not of the party who prays for it. 
It will be refused till the court are satisfied 
that the case before them is of a right about 
to be destroyed, irreparably injured, or great 
and lasting injury about to be done by an 
illegal act ; in such a case, the court owes 
it to its suitors and its own principles, to 
administer the only remedy which the law 
allows to prevent the commission of such 
act." 1 Baldwin's R. 217, Bonaparte v. 
7%e Camden and Amboy Railroad Companjf. 
Waiving any further consideration of the 
general question, whether .any injunction 
could lawfiflly issue, and conceding, for the 
sake of the argument, that the district courts 
might, by virtue of their jurisdiction under 
the bankrupt act, and from the necessity of 
the case, restrain proceedings in the state 
courts until the bankrupt could obtain and 
plead his discharge, there is no necessity 
for the exercise of such a power after that 
time, nor can it with any propriety be issued 
to restrain the execution of a judgment of 
the court of a state, which, if erroneous, 
may be corrected by a writ of error. 

If there are rights of property dependent 
upon the termination of the suit, and in 
which the assignee has an interest in be- 
half of the creditors, he may, as we have 
seen, become a party to the suit, and afler 
the certificate is obtained, vindicate all the 
rights of which he is guardian, by a regular 
proceeding, in due course of law, without a 
resort to any such summary interference. 
We see no reason to doubt t^at he may 
plead the discharge in the name of the bank- 
rupt, should the latter refuse to do it him- 
self by virtue of the provision authorizing 
the assignee to become a party to the suit 
It is so held in Ex parte Foster^ 5 Law 
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Rep. 72. And if he might do this, he could 
sustain a writ of error, if the decision on the 
plea should be erroneous. 

On the supposition, then, that there has 
been- a time when the courts of the United 
States had power to issue an injunction, 
from the necessity of the case, that neces- 
sity has ceased, and the power has ceased 
with it. The ii^unction has been issued, 
and has done its office. This is apparent 
from the fact that the discharge is brought 
in and pleaded. The defendant, by plead- 
ing to the merits, waives any further benefit 
from the ii\iunction to stay proceedings, un- 
less the district couit, by means of it, has 
taken him into its guardianship. Having 
put in his* plea, he is entitled to require a 
replication. It cannot be necessary for the 
plaintiff to ask leave of the district court, or 
any other court, before he can answer the 
plea thus put in. When the defendant pro- 
ceeds again with the cause, the plaintiflTmay 
do so as a matter of course. 

There is no principle, or pretence of a 
principle, of which we are aware, on which 
we can admit the right of the circuit or dis- 
trict courts, in any manner, to interfere and 
stop the execution of the final process of the 
courts of this stake. It is an assumption of 
power, that cannot be tolerated for a single 
instant. Even if the judgments might be 
regarded as nullities, that is not an admis- 
sible remedy ; but we do not rely on thati 
So long as our judgments stand unreversed, 
the plaintifis will be entitled to receive the 
fruits of them, by an appropriation of the 
property attached, and held as a security. 

If the attachment has been dissolved, the 
assignee has his remedy by a writ of error. 
Afler a plea of discharge in bankruptcy — a 
replication setting forth an attachment — 
and a special judgment to be satisfied by a 
levy upon the property attached, it is very 
questionable whether he has any other 
remedy; especially if ho has actually be- 
come a party to the suit. 

Upon the service of the writ, by the at- 
tnchment of the property, the sheriflT be- 
came Ijound to hold it for the benefit of the 
plaintiffs, in case they should obtain judg- 
ment The peiilion^n bankruptcy neither 
ended the suit, nor dissolved the attach- 
pnent. Nor did the decree of bankruptcy, 
or the certifieate of discharge, in our opin- 
ion, operate, ipso faeiOf to produce such a 
result. And tJii« seems to be fully admitted 
ia the opinien in the cose ^ JSellawi ^ 



Peek. The dissolution of the attachment 
is to be worked out only by the discharge 
of the debt, and the defeat of the action ; 
and that is to be defeated, if at all, not by- 
injunctions from the district court, but by 
pleading the certificate. Such is believed 
to be the uniform course under the English 
bankrupt law. 

If the certificate does not have that opera- 
tion, then, the property being in the custody 
of the law, to await the termination of the 
suit, the sheriff is bound to apply it to the 
satisfaction of any judgment which mav be 
rendered in favor of the plaintiff. If the 
judgment is erroneous, he may justify under 
it, against any one who is party, or privy^ 
to it. 6 Peters' R. 16, Bank of the U. States 
V. Bank of Washington, Entertaining the 
opinions we do, we must hold him to this 
responsibiUty ; and while we hold him thus 
liable, we are bound to protect him in the 
possession of the property, and in the ap.^ 
plication of the avails of it, against any such 
summary process. 

We have faith to believe, that the learned 
judge of the district court will not assume 
such a control over our dockets, as farther 
to enjoin the plaintiffs, in actions pending 
here, from proceeding in such manner am 
the courts of the state may allow ; or suck 
a control over final process here, as to at- 
tempt to stop its execution. 

If our opinions respecting his authority 
are correct, a resort to coercive measure^ 
to enforce an injunction, or to punish a dis- 
regard of it, might possibly not be entirely 
safe, for th9se at least who should attempt 
to execute the order ; but this is a matter 
upon which we shall not enter. 

Should our &.ith on this subject prove oa- 
founded, our course is clean 

If this coui-t is, in these cases, to be 
" taught what the United States is," it must 
be by the regular action of the supreme 
court of the Union, upon the judgments of 
the courts of the state, through the opera- 
tion of a writ of error, which it is admitted 
well lies, and not through applications to the 
district or circuit court, invoking the exer* 
cise of powers which can have no founda- 
tion but a necessity of a very questionable 
character, at the best, for their exercise; 
and which are appealed to in cases where 
the necessity, clearly, does not exist. 

In thus freely and dbti^ictly expressing 

our opinions, we trust that we shall escape 

, the imputation of any discourtesy towaidi 
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the tribunals of the Union, for which, it 
keed hardlj be said, we entertain the high- 
eat respect. The occasion must furnish a 
justification, for the freedom it has required. 
y^e cannot forbear to express our convic- 
tions upon these matters, however deeply 
Ve may regret the difilerence of opinion 
which they indicate. We cannot be ex- 
pected to yield a great principle, regarding 
vxe &ith, credit and effect due to the judg- 
inents of the courts of the several states, to 
any feelings of judicial courtesy, however 
iitrong. We are not at liberty, and we may 
lay without offence, that we have no desire, 
lo lay the rights, and powers, and duties of 
the judiciary of this state, at the feet of the 
tribunals of this district and circuit, how- 
Bver great may be our respect for the in- 
bimbents. We have quite as little discre- 
tion in this respect, as the circuit court has 
to refuse jurisdiction, in a case where it has 
IHmcurrent jurisdiction with a state court, 
/lind a suit upon the subject matter is already 
pending in the latter. See 3 Sumner's R. 
165, Wadleigh r. Veazie. 
^ We disclaim any assumption of power to 
Interfere with any rightful exercise of juris- 
4iiction by the courts of the United States. 
Vut we as distinctly claim the right to take 
%uch measures as may be necessary to vin- 
dicate our own juris^ction ; and to execute 
our pwn prpcess, in cases where we have 
' juriadiction, so long as our judgments stand 
Unreversed. We sincerely oeprecate aU 
collision with those tribunals ; and to pre- 
>ent misapp^rehension, and guard, as fiir as 
'maybe in oqr power, against any danger 
of interference, we take occasion to say, in 
conclusion, that if the jrfaintiffs in this and 
"Mker cases similarly situated, shall ask the 
interference of this court, it will be our duty 
to enjoin and prohibit the bankrupt, and his 
Assignee, the creditors, and all claimants 
^the p^perty attached, fi-om attempting to 

^ocure any process, from any court which 
not acting under the authority of this state, 
"with a view to prevent the entry of judg- 
ements in such suits, or to prevent the exe- 
isution of the final process issued upon the 
-Judgments when obtained ; and from apply- 
ing for, or attempting to execute any sum- 
'mary process, order, or decree of any court, 
^vith the view and purpose of taking from 
the creditors, or their attorneys, the fruits 
:of such judgments as they may obtain, on 
<aeeoiJait of any supposed want of right in lite 
'eottf to tender those jadgments, or any sop* 



posed invalidity of such judgments,' so long 
as they shall remain in fidl force and unre^ 
versed. And It will forther be our duty, on 
application, to eiyoin and prohibit all per- 
sons from making any application, or insti- 
tutin^ any proceedings, founded on any sup. 
posed breach of an iiy unction, order, or de« 
cree, issued by any tribunal not acting un- 
der the authority of this state, by retison of 
any proceedings in the courts of this state, 
arising after the bankrupt has pleaded his 
discharge. And if any such injunction shall 
be issu^ by us in any case, it will be our 
duty to punish any infraction of it when 
brought to our notice, bv prompt action, and 
by all the modes in which such orders an? 
usually enforced. 

We shall certainly rcgaid our own judg- 
ments, rendered in cases in which we have 
a clear jurisdiction over the cause and the 
parties, as valid, and binding, until they are 
regularly reversed or annulled by some 
competent authority; and we shall execute 
those judgments, and protect the ofRcers of 
the state in their execution, by all the fneans 
which the state has placed in our hands for 
that purpose. 



THE PI£A OF INSAIflTY IN CRIMmAL 

CASES, 

ARTICLB !▼« 

* Hatiico, in tiie examples alraady gffen, 
shewn the practical application of the test 
we propose, it remains to be seen whether 
any sensible objection can be raised to i^ 
adoption. 

From the course pnisoed n recent caaea^ 
and the questions put to the medical wit<- 
nesses, we ai« left in no doubt as to the 
existence of one objection. Haw ftr this 
objection is sensible, is another matter. It 
will be said, that to ask whether a crioiinal 
knew that he was^transipressiBg the law, 
and to make his punishment depend on the 
answer to this si^e query, must, in many 
cases, be productive of cruel iiqustice, 
since a monomaniac may be nerfectly 
aware that he ia oontiaTening the law, tasA 
yet be wholly unable to restrain his ae* 
tions. That such a person is und^ the iiH 
fiuence of a morbid delusioa, which utterly 
deprives lum of all self control, and urges 
him by an tiresiitible maniacsil impulse to 
commit a deed which his reason and ins 
better feelings alike ocndemn. Tliis theoiy 
ifi fit^ott&dsMi with great eonfi^eoe^ by 
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tboae geodeffleii who sre flametimet Im- 
proper^ deanaiiuted ^^mad doctditt;'' a/ 
(Ams of men, in muiber m»aikj in intelli- 
geuce moderate^ in erudition eoDBidcflnibley 
utd in §elf esteem Yast. 

In rentaring to question tlie Boandneas 
of a theory thua supportedywe, of course, 
do not preamne to pat our private opinions 
ia eomnetition with the experience and 
knowleoge of persons who have made the 
aabjeel m insanity the study of theii* lives ; 
hat we say this: ^^^The phenomenon von 
Mention, if true, is higUy remarkable; 
aad^ tboKfore, brfore we admit its truth, 
we Wish la i>e furnished with some evi- 
dence on which we can rely. With every 
desire to respect your superior attainments, 
we confess that we are not satbfied with 
your mere dicta. Oive us ^ell aathenti- 
csated instances of this ferm of madness, 
and we shall be satisfied.'^ Now te this 
ahaUenge wa can get no further answer, 
titf* a vague reference to the works of 
Hoffbauer* Priehard, Ray, Marc, Oeoiget, 
Conolly, Window, Ice.; and if wa turn to 
these authorities, we find, indeed^ much 
lotfae.asseKtion, but no coses which, in fe« 
aUty ai^iport the views of our dp^onents. 
The n^^st approach to a case m their 
fcvor, which a pretty esttensive Search has 
ahablad us io discover, is that of Henriette 
Cornier, as given by Mr. Georget.* She 
is described as a servant, twenty-seven 
years of age, of a mitd and lively disposi- 
non, fbll of gayety, and yemarkably fi>nd 
of <4uldren. In June, 1895, she beoame 
suddenly much dejected, and oontinued so 
till November, when she conceived the 
frightful purpose of murdering a neighbor's 
Bttle girl aged nineteen months, for whom 
she had, up to that time manifested great 
fondness. Haviiu; persuaded the mother 
to let her take £e child out for a walk, 
she carried her home, and seiaing a large 
kntfe, seveied the head from £e body. 
About two hours afterwards ^e mother 
came and inquired for her child. ^^ II est 
mart ssfr a enfanij^^ was the calm reply of 
Ckmiier, who immediately snatched up the 
head and threw it out of the window into 
the street. When apprehended she at once 
aoofesaed all the .circumstances of tfie 
crime, but it was found impossible to excite 
hi her the sKc^htest emotion of femorse or 
gtief ; to all fiat was said she replied wi^ 

*See Dr. Prichard on Insanity,^ p. 95., and 
Wianlow, p. Si, 



iodiflfesence : <^ J'ai touh h^mt?^ Tiitia i» 
oetftijinly a strange story, and tiboo^h the 
jilryMiier trial refused to find her insane, 
it is highly probable that they were mis- 
taken. Still the case proves nothing in 
opposition to the test we propose ; for in 
the first place, there is no evidence that 
the wretcned woman knew she was trans* 
gressing the law ; and next, we are left to 
assume that the homicidal impulse was ir« 
resistible, from the simple fiict of its not 
having been resisted. Now this as8ump« 
tion IS obviously tantamount to univernd 
impunity, as every criminal might at once 
ploMi his crime in proof of his insane want 
of self control, mi supposing \haX Cot" 
nier, on her apjM'ehension, had fervently 
declared, that although well aware of the 
atrocity of the crime, she had been com- 
pelled by n uncontrollable desire to de- 
stroy the child^i life ; that she was sony 
for it, but she could not help it, lie, in 
what manner would her case have been 
mended ? /It is clear that her statementa 
could halve no more weight with sensible 
men than those of a person of sound mind ; 
yet what confirmed opium eater, snuff 
taker, or gin drinker, would not make a 
similar answer in defence of the habits in 
whidi they indulge ? If we give the great- 
est possible effect to these statements, they 
amount merely to this, that the criminal is 
under ^e influence of an unnaturally strong 
deakre, which he does not control ; and this 
ia very different from saying that the desire 
ia uncontrollable. This distinction, plain 
as it appeara to be, is frequently neglected 
by even the most eminent writers on the 
subject Thua Dr. Priohard* after assert- 
ing that one foim of madness is apt to be 
developed in an trresUHbh ftropemtg to 
ateal, cites as an examfiffe me case of a 
knight of Malta, mentioned by M. £s« 
quirol, whose ^^ disposition to theft was so 
great, that, dining in his own house he put 
the spoons in his pocket ; he exercised not 
more restraint at the houses of his friends 
and of strangers. He had a journey of 
eight leagues to M. E^uirol's establish- 
ment mring the journey, although aev-» 
eral persons accompanied 'him, he eontin- 
ued to secrete tiie spoons, sliding them into 
his boots if he could not get them bto hia 
pocket. In other re^)ects he was qnite 
reasonable* M . Bsqfrnrol let him walk 
about with a servant. One day he entered 
:• Pri^Hisid 151. 
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ft cafe, and went without paying, and car- 
lying away a rooon and a salver. This 
i^ysician pkftced him at dinner next to 
nimaelf, and the first time that he gently 
slid his hand to take the spoons and forks, 
he Hopped him and exposed him before the 
company* Uns ieseon tons mMdetU; and 
during more than eight days, he was care* 
fol to remove his fork and spoon, he push- 
ing them into the middle of the table, 
eimer to avoid the temptatiixi, or to shew 
that he did not steal." Here then is an in- 
sane gentleman, who contrives to resist an 
irresistible propensity from dread of ex- 
posure ; why should not the dread of jpun- 
u^ment produce the same salutary effect ? 
We do not say that in all cases it would 
do 60, but we contend that it would ever 
have a tendency that way ; and although 
the laudo mehora prohoquej deteriora sequotj 
may have as many votaries among the in 



tal state of man, must, of necessity, be m« 
volved in doubt ; — that no teat of legal le- 
sponttbility can be proposed which is not 
open to the same objection ; and that the 
questions at present left to juries respect* 
ing the capacity of a prisoner to distinguish 
right from wrong, good from evil, &c., are 
much more vame, much more complex, 
and consequently much more difficult than 
that, the adoption of which we now advo* 
cate. . In every criminal case, defended on 
the plea of insanity, the court and jury 
will, as far as possible, investigate all the 
circumstances which preceded and sur- 
rounded the commission of the act. They 
will ask whether there is any evideoGe or 
hereditary taint, whether the priscHier has 
previously shewn symptoms of a disordered 
intellect, whether he is an habitual drunk* 
ard, or has been wounded in the head, or 
been subject to paralytic or epileptic fits, or 



sane as the sane, this surely is no reason , been lately affected by any misfortune or be- 
why the former are to be deemed irrespon- j reavement calculated to unhinge the mind ? 
sible for their conduct, and consequently i They will inquire into his general state 



to be deprived of one of the most power- 
fiil motives for restraining their evil incli- 
nations. 

In considering how far an insane desire 
is capable of being restrained, we should 
never forget that Haslam, whose intelli- 
gence, humanity and experience, alike de- 



of health when he perpetrated the deed ; 
and although each and all of these questions 
only test the existence of insanity, while, 
by the rule we propose, prisoners may be 
partially insane, and yet liable to punish- 
ment ; stiH, as madness must be proved in 
order to lay the foundation of impi»ity, it 
mand respect, has observed of ir.&'J:if?:i, ' is highly important that these investiga- 



that ^'they have sometimes such a high' 
degree of control over their minds, that 
when they have any particular purpose to 
carry, they will affect to renounce those 
opinions which shall have been judged in- 
consistent ; and it is well known that they 
have t^teu dissembled their resentment until a 
favorable opportunUy has occurred of graiiftf- 
ing their reveme?'^ It certainly requires a 
mmd very dif^rently constituted from ours, 
to reconcile the power of dissembling re- 
sentment until a favorable opportuni^ oc- 
curs, with the existence of an unoontroUa- 
ble maniacal impulse. 

Another objection to the test we propose, 
arises from the difficulty of applying it. 
Our opponents will urge that no man can 
with certainty decide on the knowledge or 
ignorance of another, and therefore to ask 



lions should take place. When the crimi- 
nal is shewn to have been insane, the ques- 
tion how far the disease has obliterated 
from his mind the knowledge of the law, 
may be solved by further considering the 
})ossible motives which might have in- 
iluenced his conduct, the time and the place 
which he has selected, the means both of 
effecting his purpose, and securing his es- 
cape, which he has contrived, and above 
all, his declarations and conduct before and 
at the time of his committing the act. 
Having weighed all these circumstances 
with calmness and deliberation, we believe 
that the court and jury will seldom arrive 
at an erroneous conclusion, unless ^ey 
give undue weight to the opinions of medi- 
cal men, whose sole means of judging 
whether the crime was perpetrated under 



whether a prisoner knew that he was trans- j the influence of insanity, are derived from 
pressing the law, is to put a question, which | a personal examination of the prismier after 
however simple in theory, would often in ! his apprehendon* We wish not here to 
practice be found unanswerable. To this I make any illiberal <^aervations on the na- 
we reply, that every inquiry into the men- ' lure of medical evidence, or to question in 
*Ha8lcm OD Madnea*, p. 52. [the remotest degree, the int^rity or skill 
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of phystciftiis who employ their time and 
talents in alleviating tne sufferings of the 
Insane. If these gentlemen confined their 
remarks to an explanation of the remote 
causes and premonitory symptoms of in- 
sanity, or even undertooJc to point out what 
kind of facts might be relied on, as indica- 
ting the presence of mental disease, they 
would greatly assist judicial investigation ; 
but wl^n, after two or three interviews 
with a prisoner awaiting his trial on a capi- 
tal charge, and after some loose conversa- 
tion of which they have taken no accurate 
note, and can relate with certainty neither 
the questions nor the answers, they come 
into court, and, with some of the dictation, 
and much of the obscurity of a Delphic 
oracle, pronounce that the act in question 
was the climax of an irresistible impulse, 
and that the criminal is an irresponsible 
agent, they confound their duty with that 
of the jury, and promote anything but the 
interest of truth. Nor are they better cal- 
culated to arrive at a satisfactory conclu- 
sion, when they commence their examina- 
tion of the prisoner's state of mind, in the 
full confidence that it is impossible to de- 
ceive them. The ancient Zacchias asserts, 
that no disease is more easily feigned or 
difficult of detection', than madness. The 
pages of history declare that Ulysses, Solon, 
Brut«s, Davidi^ and Sampson all pretended 
to be insane, and with equal success ; and 
the numerous frauds practised during the 
last waT) prove to demonstration, that in 
the science of malingering, the moderns 
are in no respect infenorto the ancients. 

But, even should the prisoner have no 
desire, or no capacity to deceive, the very 
atrocity of his crime, or the dread of the 
awful punishment which awaits him, may, 
for the time, have confounded his reason, 
and rendered his words and actions inco- 
herent and strange. Now, if the physician 
compares, as he is apt to do, the conduct 
of this man with the calm demeanor of a 
person in a perfectly sound state of mind, 
he cannot fail to be struck with the start- 
ling difference of the two cases, and may 
easily mistake the excitement of conscious 
gniit, or excessive fear, of the effects of 
which he has no experience, for the par- 
oxysm of madness, to which in many re* 
spects it is nearly allied. €an we then 
l^ace any coafidenee in an examination 
conducted under such disadvantageous cir- 
cumstances ? Besides, we riiould remem- 



ber that medical men are expressly called 
for the purpose of discovering the existence 
of insanity : and we should betray but a 
slight acquaintance with human nature if 
we knew not how to appreciate that fiict. 
Advocates as a body, are honorable men : 
yet how many, in endeavoring to persuade 
others, have unconsciously persuaded them- 
selves, that the unrighteous cause of their 
client is founded on the strictest morality 
and justice ! Surveyors are equally hon- 
orable ; yet it, is notorious that their opin- 
ions respecting the value of an estate will 
vary fifty per cent, as they may chance to 
be employed by the vendor or the pur- 
chaser. Physicians are neither more or 
less honest than counsellors or surveyors ; 
and We are firmly persuaded that the Ho- 
ratian maxim ^^ inaanw ei /», stultique prape 
omnesy^^ would find warm supporters among 
many of that learned body, if any object 
was to be gained by their pronouncing such 
an opinion. A man is suspected of mad- 
ness, and a conclave of physicians are de- 
sired to examine him. He is indignant at 
their intrusion, and treats them with rude- 
ness. They provokingly request him to be 
calm, pity his excited state, and request 
permission to see his tongue, and to feel 
his pulse. Exasperated at their conduct, 
he jumps up, violently rings the bell, de- 
sires his servants to turn them out, and, in 
*no very measured language, wishes them 
all at the devil. Poor gentleman! his 
paroxysm of rage is clearly indicative of 
the presence of mania. If, on the other 
hand he treats them with politeness and 
avoiding all conversation about himself and 
his supposed ailments, talks rationally of 
the weather, politics, or passing events of 
the day, he is, with no less confidence, pro- 
nounced mad, as he has exiiibited that most 
certain indication of madness, a cunning 
desire to conceal his delusion, and to appear 
sane. So, if the patient is discovered by 
his medical inquisitors, bumine waste pa- 
per, this is construed into a frightful symp- 
tom of p3nromania, which they were led to 
expect ; if he put his penknife or his purse 
into his pocket at their approach, he is a 
palpable victim of cleptomania, he has an 
irresistible propensity to steal. Thus the 
most natural indignation is misconstrued, 
the most innocent actions are misinterpre- 
ted, the most harmless words misunder- 
stood. Eveiy object is jaundiced, being 
seen through the yellow glmw of a precon- 
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ceived opinion. If then, in an ordinary in- 
qiiiiy into a patient's state of mind, the 
phy^cian is liable to be deceived by the 
casuistry/of bis own prejudice) iiow much 
more open to error must he be, when the 
natiiral horror inspired bv a deed of savage 
violence, leads him '* to hope even against 
hope,'' that it may prove to be the fren- 
zied act of an irresponsible being, and the 
known penalty attached to its commission 
by a sane man, forcibly reminds him that 
the life of a fellow creature depends upon 
hm judcment 

It wul perhaps be contended in further 
. opposition to our views, that as the homi- 
cidal and suicidal propensities are in gen- 
eral found to co-exist, the insane murderer 
must frequently entertain no fear of death, 
but on the contrarv desire it ; and conse- 
quently any law, which renders him sub- 
ject to capital punishment, must have a 
tendency to conte, rather than resirahiy the 
commission of crime. But this argument, 
if admitted at all, proves &r too much ; 
since it is levelled at the punishment of 
death in all cases of murder. Indeed, Mr- 
Sampson, who has made the most incenious 
use of it, in his thoughts on CrimifnJ Juris* 
prudence, has avowedly carried it this 
length, when he asserts, that, '< however 
unsuitable the punishment of death may 
be as a remedy for other descriptions of 
crime, it is above all, tl« most unfit to be 
applied as a corrective ip the case of hom- 
icide ;* and -further, ebdeavota to support 
this assertion by shewing that capital 
punishment, '^ by ministering to the suici- 
dal propensity, operates as a stimulant to 
the perpetration of the very crime which 
it was intended to repress. ''f The &llacy 
into which this author has fallen, arises, as 
we conceive, from disregarding the distinc- 
tion which exists between an act of com- 
pulsion, and an act of choice. Many men 
might attempt to commit an act of suicide 
in a moment of irritation or despair, who a 
few days, or even a few hours afterwards, 
would instinctively shrink from undergoing 
a public and disgraceful execution. A 
man may die by his own hand, who would 
submit to any misfortune without a mur- 
mur, rather than die by the hand of the 
common hapgman. '^ There is a great dif- 
fereace," says one of our writens, ^^ be- 
tween a man dyii^ of his own acccvd, and 
dying because he eansot help it The one 

*89mvmmt |i. 7», QuA «d. f Id'p. 79. 



is an act of free will, wbneas tiie other 
smacks of coercion, and men no more like 
to die than Jack Fabtaff did to give a lea- 
aon, upon compulsion."* We are well 
aware that in examining the frightful re- 
cords of insanity, a few authentic instances 
might be found, of persons who had com- 
mitted murder for the sole purpose of un- 
dergoing the penalties of the law ; buttheae 
cases are so isolated and rare, that Ih^ 
prove nothing in favor of the doctrine of 
mipunity, but merely then the fallacy of 
all human laws. 

The evil of allowing moaomaniacsy or 
persons partially insane, to escape from the 
just penalty of their crimes, is threefold. 
First, it induces others in a similar reck- 
less state of mind, to violate the law in the 
expectation of enjoying a like impuniiy. 
Secondly,' it opens a door to the moat ini* 
quitous frauds, and encourages every crimi* 
nal to hope that he may avoid capital poa- 
isbment by £ei£uiiig madqess ; ajwithinil}, 
it greatly diminishea m the mindi of the 
public, that feeling of seourity, which is 
one of the ^ateat blessingfl conaequent on 
modern civiU»tio&. 

•JCfWiihgrniitka. 



Maw. — ^Man is sent into the wcM — 
feeble and helpless — ^unendowed with the 
wings of the bird, the swiftness of the stag, 
the tortuous speed of the serpent, without 
means of defence against the clawB or dart 
of an enemy, nay, against eveii the incle- 
mency of the weather. He haa no shell, 
no fleece, no covering of fiir ; nor even a 
ietk or. burrow for his hiding plaee» Tet, 
by the f<^ce of his natural poWen, he hn 
driven the lion from his cave, despoiled the 
bear of his shaggy coat for a vestment, and 
the bull of his horns to form a drinking cup. 
He has dug into the entrails of the earth, to 
bring forth elements of future strength ; the 
very eagle, in traversing the skies, finds 
himself struck down in the midst of his 
career, to adorn his cap with a trophy of 
distinction. 



Ok Dit Wksministkr Hall. — We learn 
that Mr. Pembertcm Leigh, ^sually known 
in the legdi circles as Mr. Pemberton,) is 
to be the Chancellor, with a peera^. Mr. 
p. is a gentleman of profound attaimmeats 
as an equity kwyer, and there is no doubt 
but his appointment will give great satis- 
faetiofi to the bar of England. 
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' tiU BM^ATteNfi MOKTI8 CAUSA. 
ARTICLE tl. 

Taouon k is said that UiB.gift muit in 
joxder to make a valid donolM morfif <;«iwa, 
;1>e to take effect in case onlj ike giv^v die, 
[j^et it 18 not reyiired that the donor shoidd 
make such an express declaratton, for if the 
,cifl be made during his last illness, the law 
^infers tke condition that the donee is onlj 
lo have the thing given in case the donor 
jdie of that indisposition. Laicttm v. JLaw- 
Mtm,Xf.Wi\LUi; Gardmarx, Parker, 9 
Madd. 184 ; Taie v. HUlMsri, 2 Yes. Sen. 
XI ; Ednoaidt v. Jcnts^ 1 My. dc Craig, 
.Sd3; I Kope. Lqa. (by White) ch. 1, s. 
S i In Xawson v. Lcmm, 1 P. Will. 441 ; 
the testator being 'languishing on his death 
bed* delivered to his wife a ;pur8e of gokl 
containing one hundred guineas, and bid her 
itpp^ U to so oiktr ate but her awUf and the 
transaction was supported as a dtmtUio 
nuMrtk cutiMU So m Gardner v, PorJkr, 3 
Xadd. 184 { A. being confined to his bed, 
gave to B. a bond for X1800 two days be- 
tore his death, .in the presence of a- servant, 
saving: ''There, take that and keep it*" 
^Thib question was between the donee and 
the executors. The vice chancellor (Sir 
John XeacA;)- decided in &vor of the dona- 
tion, observing that the doubt arose from 
,the donor's not having expressed that the 
'bond WHS to be returned if he recovered. 
Re said that the bond having been given in 
the extremity of illness, and in contempla- 
tion of death, the i$UentUm of the donor was 
io be mferredytkai the bond should be hoiden 
as a gift onh in case of hie death, .adding 
that If a gfft be made in the expectation of 
dtfath, thore is an implied condition that it 
b to be held only in Uie happening of that 
BTeait. 

If such a gift be charged with the condi- 
tion of tho performance of a particular act 
"or purpose, It will not therefore be invalid. 
SJbimt Y. Avtov, 4 Bro. C. C. 75 ; and 
Soper (JLegacies, th. 1, s. 2) adds, that 
Iheiie seems to be no reason why the donee 
fthoirid not have Uie surplus money if any 
24 



ranurined, after the spncml purpose .mas 
answttjred* In a laile Bagltsh ease« HHk^w, 
IBth, Mee. ^ W. 4^1; which \eme m 
action for money had and received to the 
use of the plaintiff as administraioc, la wkksh 
the defendant pleaded nonaMinpaiC, it ^ 
peaied al the trial, that the deceased on tile 
moming of Ihe di^ o» which she died, IM- 
ing herself veiy ill, went to bed, and short- 
ly after said to her landlady, a petson of the 
name of Ws^ht, 'M ieel myself mwih 
worse, I wish m^ hvoCber Imaea (the de- 
fendani) Io bury me coeifiMtahJy, and to 
have aU I have." These wte at the toM 
lying on her pilkkw, a pocket which coHi- 
tained the money in diB|Nile, the deeeaaed 
remarked that it was dirty nmk Us contents 
were accoxdingty transferred to a clean onei, 
which she then placed on tho pillow. At a 
later period of the day she was assisted 
down stairs, when she took the pocket into 
her possession, and having occasion to make 
a small payment, took a half sovereign out 
of it, which she changed and paid ten pence. 
The remainder she replaced in the pocket, 
and having made a declaration siniilar to 
that in the morning, deposited the pocket* 
book again on her pillow, from whence it 
was beibre her death, removed by Mxtk 
Wright, and delivered to the defendant. On 
this evidence liolfe, B., told the jury thefe 
were two questions for them to consklsiv 
first, whether this was an absolute gift inter 
tnvoSf made by the deceased to the defendant? 
Secondly, assuming it not to be such, who* 
ther it was a donatio mortie cauea 7 That 



if the deceased parted with the posa 
of this pocket and its contents to the defend* 
ant during her life, with the intention thet 
he was to retain them for himself in the 
event of her death, subfect, however, to her 
resumuag her ordinal control over them in 
case of her recovery, it wouU be good aa e 
donatio mortis cauaOf but that if her intea. 
tioa by the words she used, was to moke 
a geneod disposition of her property in his 
fevor, itWQiud be a nuncupative will and 
void. That the conduct of the deceased 
seemed to shew» that she dul not understand 
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thmt, by the btsitement made by ber in the 
morning, she had dona anything to prev^t 
her appropriathig this properl} to her own 
^8d| and thai it wm ^r them to iay vbetherf 
when she repeated the declaration in the 
eveningi it was not with the same object as 
.ia the morning. The jury found, hrtU that 
this was not a donatio inter vivas^ and se- 
eoBdljt that by the declaration used, diede- 
eeased meantto bestow on the defendant a 
igifl of the podset and its contents, to take 
«flfeot only in the event of her death, and 
ooupled with the condition that he should 
Miray the expenses of her fiineral. A ver- 
dict was aeebrdingly entered (br the de- 
fendant, A motion was subsequently made 
to enter a verdict fcr the plaintiff. In sup- 
port of the mle it was contended, firstly, 
that the &cts of the taae negatived tiie legal 
hAwoeeoiK donatio mortmconsa. Second- 
ly, that the condition annexed to the gift, 
ttftmely, that of providing a funeral for the 
dnceased, prevented- it from being a good 
donaiio mortis cansa. 

Lord Ahimfferi C. B., said, <<we think 
this was prot>erly a case for the jury. It 
IS tontendied that in point of law, there can 
be no donatio morHs causa, whenever any 
condftion is imposed, but on the authority 
roleiTed to of Bkmnt v. Barrow, (4 Bro. C. 
€• 72, 1 Ves. jun. 346.) It is clear that 
that is not so, and that a donatio mortis 
causa may be given for a particular purpose 
eo a particular condition, or coupled with a 
particular trust, and it was therefore under 
the present circumstances, properly left to 
the jury to dmw their conclusion as to the 
intention of th^ party. That has been done, 
they have drawn their conclusion, and this 
nile therefore cannot be granted.^' 

Fatke, B., said, " The only question for 
our consideration hero is, whether that which 
is set up as a donatio mortis causa, and found 
by the jury to be such, is the less so in point 
of law because it is given, coupled with the 
oondition that the donee is to provide for the 
funeral of the donor? I think there was 
^ry strong ground for arguing from the ex 
pression used by the deceased, that she 
meant the defendant to be her executor 
generally, and that her intention was in 
short to make a nuncupative will, of which 
he was to be executor, with the obligation 
of paying her debts, if any; but the jury 
have got over that difficulty, by pronouncing 
that the deceased delivered this property to 
Mrs. Wright, in order to be delivered to the 



defendant, sabject to be defeated otilj by iim 
ordinary contingency of her recovejor^ and 
coupled ivith what has been .called the 0m- 
dition of pnymg out of it the ok j^nae*^ her 
funeral. With the dorrectneas of the fln^ 
ing of that jury, we have at present nothiiy 
to do, inasmuch as the only queation for m 
is, does the coupling this condition as it is 
called, tender the dlsnofio mortis -cmaa voM f 

This is indeed not, properly speaking, a 
condition, for by that expression is meanl 
that properly is not to vest miless a partial* 
lar thing is performed, whereas this is mom 
in the nature of a bequest of money in tnist 
to pay the expenses of her funeral, dec; and 
that certainly does not render this the less 
a donatio mortis cttusa. As to the legal 
meaning of this latter expression, there can 
be no doubt that the property, which is the 
subject of a donatio mortis causa, most be 
transferred to the donee, by deliverv, during 
the life of the donor, and that fiict has been 
determined by the verdict of the jury, "vrho 
have found that these things were delivered 
by the deceased, during her life, to Mt9» 
Wright, for the benefit of the defendant 
Does then the annexed condition render 
this void ? Now, the case of Blount v. J^or- 
row, where money was given to the donee 
to enable him to carry on a chancery suit 
then pending, shows that it is no objection 
to the validity of a donatio mortis causae thai 
the chattel was delivered for a special pur* 
pose. That case seems decisive on the 
point, and by analogy here, I think thia a 
good donatio mortis causa, although coupled 
with a trust. A very' strong argument 
might (as I have already observed) have 
been raised on the evidence in the cause, 
that it was not the intention of the deceased 
to give a donatio mortis causa, but that her 
object was to make the defendant executor 
of a nuncupative will; with that howevei^ 
we have nothing to do at present.*' 

Rolfdj B., said, " I am of the same opin- 
ion. I told the jury that a donatio mortis 
causa was always to be viewed with suspi- 
cion, but if it be allowed at all, I cannot see 
how the annexation of a trust to the gift can 
make any difierence. If it be lawful so to 
give the property out and out to the party 
to his own use, I cannot see that it makes 
any difierence,^ that with it he is to pay 
for a particular thing. If a man on hci 
death bed gives another £1000, is it any 
addition to the evil, attending the mode of 
bestowing property that he attach a condi. 
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tioQ to it; a9«' |br inatanee, tfcal bo atipv- 
lates that bis brother shall receive an outfit 
to India. The case of Blount v. JB^rraw is 
expressly in point, and dbposea of the ques* 
tion ; and I have no doubt that other cas^s 
to the same effect might be found* 



LIFlE INSURANCE SOCIETIES. 

ToB Mlflfwmg article, which w« c6pj 
from an Engluh periodical, will, we have 
no doubt, be read with some interest bj 
manj of our subscribers. 

The capital of an insurance company is 
'almost in every case a nominal capital. 
The advertisements, and even some of the 
pob'cies are headed with a *^ Capital 1,000,- 
OOOt" or <' 500,000/.''; but this is liot the 
real state of the case. It is avowed^ a 
business which may be carried on in the 
first instance with very little capital, and in 
a great many offices — nine out of ten we 
should say — only one call, or at most t^Yo 
calls, of 5/. in the 100/. on the . shares 
have been paid. It will be seen however, 
that the capital pf the company is usually 
made the solo security for the payment 
of the money secured. It becomes, there- 
fore, of great Impoitanco to see of what 
this supposed capital consists. The only 
justification for making this statement of 
this nominal capital is this: — True it is, 
they say, that we have not all this capital 
tn esscj but it is certainly in passe; we 
can get it any day; It is in the pockets 
of our shareholders. Now, then, who are 
these shUre holders? Are they all rich, 
solvent, and respectable men? Are they 
all persons who can and will pay ? Will 
they all be disposed to hand over their 
hanl cash, not to increase their own gains^ 
but to pay the losses of the company ? Or 
if they should be so disposed, will they at 
mil future times, and whenever called upon, 
liavo the power so to do ? These, it will 
be seen, are very important questions ; be- 
cause, if they cannot be properly answered, 
what becomes of the security of the sup- 
posed capital. 

We do not wish at present to pursue this 
part of the subject further ; but we must ob. 
serve that there is a sort of way of " getting 
np " an office of this kind, of which ^e 
have heard. It is this : — ^Two or three per- 
son s, who are not otherwise very fully em- 
ployted, or who sometimes have been un- 
successful in other pursuits, and whose 



.aieaiia, «l «U evonlsv pf<«Bpt ( 
their kiaiire moie 4railaUa« nmtmio ^mC 
up" aa iiMiimQoa ofiee, uteadtngto m^ 
oura Ip theoBselfoa aooie of«iiMnB ^ItwaiiaM 
which aa oilse of tUs kittd Hsmtfyi 
These indusiriaM. indtvi^ualfl ihmtl 
what are ^eaHsd ths "^Ibiiirisn " «f the A 
fice, and Iwrthwitii ^p^to thslr frieadiasd 
acquaintances, and in soi^e iastattsssl6li» 
publiQ, to aid them in thsir aadcstsfctug^ and 
in this way we kKm undsn^osd soms sffiess 
have originated. No^ as a g»ae«al ials» 
people are not wy fimd of arfviaaaiiif i 
money, and risking morSp invntned 
takings, without some eoiisiderable.4Hrf«fli.^ 
tage, but mors especiaUj i» a ^ joint, stosk 
company." Indbed, those three wssdsi. X 
mentioned in raiscellaaeoua sooietgr» oAsli 
cause the most dissgrseaUe seMStisii. lie 
have heard them dropped by accideni allhs 
most cordial and friendly dinaer paily, mtd 
we hare known them to produoe aeold shiait 
der in half the oompasy. We hafe sem 
several respectable persons^ befoA^ these 
words were uttered, in a happy aiMl Uim^ 
rious state, all at once bscpmci grave, mii 
even groan aloud. As wci ounelvss wsse 
never suOlerers in this way, we continued te 
ei^oy the good thiegs faifiMPe us; but the 
bare allusion to this unhappy subjeot, has 
often quite s^ilt the party* " I took, shews 
to oblige a friend, and all that I can say- i% 
I am not out of it yet." " If I had only pal 
my money into the 3 per cents*, I shoi4d 
have been a rich man at this day*" Thess 
are the sort of exclaooations common e& such 
occasions ; but almost all have some loss to 
tell of, some neglected warning to deplorSf 
and some dearly bought experience to relate^ 
How much difficulty is there then to induee 
one^s friends to join in an uadertaking of 
this kind! But there era some temptiiur 
places in the disposal of the ^' founders^ 
Only take shares, and you shall be a direc- 
tor, say they, or you shall be auditor, or you 
shall be a chairman, or a^president, ore 
trustee. Now power is dear to human Qa« 
ture — power and patronage — and becoming 
a public character, have all their charms, to 
say nothing of a snug salary, or golden 
guinea, which is also held out ; and thus il 
IS that an office is got upi. Now that this 
IS a mode in which many of the existing 
offices have been set afloat, wo do not say ; 
but that the case as to some is not exaggcr- 
ated, we are perfectly sure. But it is to be 
recollected, that even in these, wq do not 
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ittUio^- fc nglk ftil 9lMrral«,wehre>«?r|r 
"wiliUig to Mfove, M wM f5 dufhrtld or #e. 

^ 1; Wl^faitoitdeM'«ti|M)«rtDtis,'lbilAfe 
Ift «Mnta0hO6d ^vffbout 'pi^per 
Tattii ^l^roitMoii fitllito iiltim, liiid 
ilMt frtes tlui dMife'lo «ftteblmli tfi^ oflice, 
HrfHg* ate dMi^, uMA slkmNI not tie done, 
<attd %viMi ttH pitftioe w&l lieiPMlbr in^^Mt 

AaA MOW, wkttM W6 tire on Hihi subject, 
4ii « My ft "woM* M^lo die d&ectbrs of these 
iMitiilWM. Bteif of theM societies are 
Ugbl 7 dlfltittguished fit Ibis imy. W^ find 
UMlttleacs, tbe leantiiig, and the wealth of 
fcendMii assoekted round their boards. We 
hmiB dlieii s^en Ike highest jny^ev of the 
laadleare Westminister ^all or i^incoIn*s 
fiNi, to ttttend their dnties ha directors. 
'After having dihfoted M their 'thordings to 
iMifMnse law or equity on'the judgment seat, 
^^h&y hastened ai^y to eonsider whether 
'Hr. Jenkhis was a sale life, or liow often 
'Mh. TMnkins had liad the colic. Again, 
we lind the goremors and directors of the 
4Mnik of Eog&nd ; the chairman and direc- 
^1^ oTtlie East India company, in fact, the 
'ftrst merchants bfthe city of London, ready 
wnd Willing to a^ccept a seiit in the direction 
ef these societies. This is equally to the 
IMdIt of the system, and of the gentlemen, 
Who thus fi>r a remuneration, which is in 
genemi quite inconsiderable, give some por- 
tkm of their time and attention, and at all 
erebts t^eir name and influence, to support 
the insurance of lives. The public then, is 
greatly indebted, in our opiiiion, to gentle. 
tAen ef station ahd wealth. Who accept these 
sHtnttion. But then, on the other hand, 
While we arta pointing out freely the delects 
bfthe system, we would wish it to be con- 
sidered whether all directors lairly.come 
within either of these classes; whether 
some gentlemen do not leave their proper 

3)here for one, for which they have no par- 
cular qualification. But having thrown 
ixtt a hint of this sort, we do not think it ne* 
eeasary to say anything more as to this. 

Once, however, established, or rather set 
6n fi>ot. It then becomes the main object of 
all parties concerned to obtain business* 
The honor and credit of the establishment 
depends on this, and we much fear that this 
feeling Is apt to lead on to taking business, 
which subsequent events wiU prove to be 
unsafe. It is no answer to this to prove 
that the oilice makes a profit fer the first 
yetr. It is obvious from the nature of 



'thitfga, thai if it obtain any liusiness this 
nhist he so. Unless it be veiy unfertuni^e 
Indeed, it is clear that for some years the 
veoeipU tre considerable, and the outgoings 
ftnall. But what It has to fear Is the eiapaey 
without adequate and certain returns, often, 
twenty, or thirty years. 



CONDITIONS IN RB8TRAINT OF 
MARRIAQE. 

hf ReytiM t. Martin, 2 Atk. 890, Lord 
Airdwidb said, **It is an established rule 
In the civil law, and has long been the doc- 
trine of courts of equity, that where a per* 
sonal legacy is given to a child on condi* 
tlon of martying with consea/, that thi3 ia 
not looked oh as a condition annexed to the 
legacy, but as a declaration of the testator 
in tenvremj in that case a mother by will 
said, if her daughter married with the con- 
sen/ of trustees, or the major part of tbem, 
and signified in writing bcfere such mar* 
riage had, then she gave to her, and not 
otherwise, £800, and directed M. to pay 
tier £15 yearly, while she continued sole, 
and charged all her real estate with debts of 
all kinds and legacies. The daughter after 
the mother^s death, married the plaintifi* 
without the consent of the trustees, and died 
soon afler ; but before her death, the trustees 
declared their consent and approbation in 
writing. The court decreed *' the arrears of 
the £30 to be paid pro rata till the mar- 
riage, and in case the personal estate should 
be exhausted, by payment of debts, so much 
of the real estate was to be sold as would 
pay the £800 and arrears of the annuity." 
In Wheekr v. Pottinger, 3 Atk. 394, it is 
laid down by the same learned judge, that 
the true ground upon which a court of equity 
has suffered conditions in restraint of mar- 
riage to efiectuate, is not the Mlenlsoa but 
ike rig^t of a third persom^ the being gives 
over and vesting in that third person, S the 
condition is not performed, and that an ex* 
press desire that if the legatee should not 
perferm the condition^ the legacy should 
sink into the residuum^ amounts to a detise 



Lord JBIdon in Clarke v. Parker, 19 Vea. 
14 ; said, ^* Notwithstanding the variety of 
cases upon this subject, the distinclioBs he* 
tween conditions precedent and conditioBa 
subsequent, or the doctrine that a. court of 
equity endeavors to sustain an unifoimity 
with the civil law as to personal lagadea^ 
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Oonditioiii in Re<ti:uiit of Kuru^e^ 



the diffeTBiiee betweea personal and real 
eeUte with re&rei^oe to conditiona in Uno- 
rem, as (hey are called« whkh are mppoeed 
to alarm penoae, trhen we know thej con- 
tain no terror whaterery tiXtd fthe dktinctiiMi 
which has beei| much agitated^ whether a 
residuaiy deviae is a devise oesr, I consider 
it as now wisll settled, boA with respect to 
^al and personal estate, clearly as to t)ie 
former, and where personial estate is given 
With an express limitation over, that if Uiere 
h a breach of such condjtioi^ that limit8,tion 
errer will talce effect** 

In Sndtk V. Oawdery, 3 Sim. dc Stu. ^Q^ 
A. B. by his will in 1792, after bequeathing 
acroraJ legacies, gave all the rest, residue 
and rern/Dilnder ^ his real an4 personal 
estatf^ unto his executors upon trust, to pay 
and divide the same amongst his children 
(one of whom was M- B.). e<)uaiiy, share 
and share alikOj^ when they should respec- 
tivcly attain twenty one years, or day of 
marri:i^e, whichever should first happen, 
And thf! interest thereof or so much as might 
be necessary to be in the meantime ap« 
pllpd toward their respective support and 
Maintenanee— except as to K, B., whose 
share of the residue of the personal estate 
^nd effects, the testator directed, should be 
paid her upon the day of marriage with any 
other person than one If. T., and the iiv- 
teresi thereof in the meantime to be applied 
towanis her support and maintenance ; aufi 
bis will and mind was, that in case H. B. 
ihouH at arty time thereafter iniermanj 
trith the shi^ H. T., then upoi^ trust to pay 
and divide het share of the residue ot his 
fiersonal estate so given and bequeathed 
her M aforesaid, onto and amongit hiis od^er 
children in manner as was t&rein ni(Bn- 
Cioned concerning the rtosidtie of his per* 
sonal csUte. After the makii^ of the k^iH, 
and (jtiriug the testator's lifetime, tl|^e said 
M. B. with the te$tat^^9 oonsen/, married 
the aaid B. T.; apd a question acoee wha* 
thcc she thereby forfeited her share of the 
testator's estate. Sir J[olu^ tfCOfifh Vice 
Chancellor said, '*Tt^ testator in t^iia case 
iiitnxitices a coii4itioA in his wtli U^ prevent 
his daughter ]l(. marrying H. i*. After the 
making oif hrs wiU, hji^ ^ughtex married tl^e 
•ajld hI T. with his exprasa ametU and op- 
prohnixma, and the condition is taus dispensed 
with.** ttis tiottor stated that in arriving at 
thfa cohclusion^ he fy.Qowe^ the cttaea of 
iblarke v. berhelejf^ ^ Terp, 720, an^Por-: 



The doctrine gjov^mieg condttiona i» ae» 
straiat of marriage, hM$ n»centjy k^tm ^ 
ctded tnr Vice ChaaceUsr Wigtmm^ In. tha 
case of JtfoWey v. JfywwWswi ia ^k^kk 
case a testator by hia vill ha l^^^ fava a^ 
share of hia estp^ to. hia Janghten hnl 
i^fterwaixU,. bf apodkil oMoutai m IMib 
ooniroU^d the bequest; slatiag. that ia eott^ 
semience of nervoiia debiliv^ pr^iaeedl hf % 
fright in her infancy,. Ua deiaghteff «m m* 
capable of exercising a cootrol over herself 
and her prop^y, aqd 'A was* therefore, hia 
will that she should never ouurry $ and hi 
the event of her marrying or dea^ then h» 
mm. Che prepeity eaftr lo eiher peiMha. 
The huly afterwards married^ and eli ier 
behalf It was emUeaded that Ht was k em^ 
dOiok la rseinstna ef mtuwiafe^ whfeh h«i 
ahrays been heU to be against «he p<dlc)i 
of the kw, anl U^ aMiengh the defbmluA 
had ■mnfed^ she was eatiiM to the prob: 
per^. Biftar the lady was note c&mptm 
mmMSf n whidi ease her going Ihjro^ cM 
asarri^ge eeremolqr worid he a nnUity, aaji 
an she woaU aet be competont to contract 
niatfifl^oay, the could eat therefore, fblrfolt 
her Aaieof the teetaioi^ Male; or th^ 
aha laaa of soand n^nd, hi which cisb, af 
the reatrietioa againat mairiage wa« genera)! 
aad ael to a pMkailar peraon, it wfa oi. 
iawlhl, and ootose^atly shh woiM be eiii. 
titled to toke ths pMperty, dtscharg^ thm^ 
the eeodllion. AadontheeAerakleflwaa 
agreed, that the restriction was nothing 
arnre than a veasotthble exercise of paienttt 
authority ai|d disereChMif and the lady faolivin||; 
dMmriad^ it was hMiited her bilereat hi tlid 
plepetty oeaaed, and beknged to the pafHed; 
to whom li iHraa gi^ ^^ ^7 ^^ oodleit 
Vase Cfaaneellor w» in giving judgnkentt 
saU^ ««B/ the eivU law, whidi has beett 
refekred to dnring the ajrgument^ a& te. 
siminis oa nsarriage are void; The Bug- 
Uahkhr has adopted distinctions oa the Si 
foot of audi chuises, het«(peea eoaditioilh 
nreeetoe and s a fcs syi w M i l , eases m Which 
there is and Is not a gift oeer to the cKher 
persons, on the prohibited marriage, and 
cases of paftksukr leatraint, aa fkrbidding a 
marriage with some puiiciilar paraepi, ud 
a general restraiat. The testator toignt 
have eflected his intentipp of giving the pnn 
peity 01^ in the eteat cf his £bghter*a 
marriage, if he had a^kipled adifierent form ; 
if hehadlimbed tohia 



marriage, an4 from that time oTof jo th^ 
other pairMes. /t^ eofUcit VH^^tto^w 
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Ciiminal I«w.— Larceny. In Chancery. — Nancy Beach t. Moms Y. B«MBh. 



a rabfllilatieii Ibr the irill, h was a 
eonflniHflioii of the bequeit contained in the 
wfU, bal with a declaration that the pro- 
yeXf Bh&M go oter to other persons upon 
a oeitaio evenlii This was a restraint of 
SMrriage to which the tow doa not give ef 
§Mj ami the declaration of the court is, that 
ike mierete gioen h^ the wUI to the te$tator^8 
daughter^ 4oe$ not go oott to the other par- 
tim npon her marri age. 



CRIMINAL LAW. 



If a peraoQ is allowed to have possession 
of a c^tt^l ajad he converls it to liis own 
use, it is not larcenyy unless lie had an is. 
^ioa of stealing it when lie obtained the 
possession of it; but if ha has merely the 
custodj of a chattel, he is giahj of a kreen j, 
if he disposes of it» although he did not in* 
lend to dp so at the time when he received 
it into his custody. Thus in a recent case 
fieg. T, Jgaetj 1 Car, and M., it appeared 
that the prisoner who was not otherwise in 
the prosecutor's service^ was employed by 
th^ prosecutor to .drive six pigs mm C. to 
V« . On the way he left one at M,% statmg 
duU it was tired, and be told the ph>secutor 
that be had done 90. The prosecukiir fesld 
the prisoner to go and ask Mr. M. to keep 
the pig for hinw . The prisoner went to Mr. 
M.; and sold the pig to Mr. AL On an in- 
dictment for larceny* the judges were unani* 
mously of opinion that the indictment could 
not be sustained* Again ia JKe^. v. JSoonc^ 
1 Car, d£ M. 632, the prosecutor delivered 
^ waistcoat to the prisoner to take to E. R* 
to be washed. The urisoner delivered it to 
£l. R, as his own. £• R. having washed 
it, returned it to the prisoner who convert- 
ed it to his own use. The c^rt left it to 
tjie jury to say, whether the prisoner at the 
,ttme he received the waistcoat from A« had 
an intention of stealing it, finr that it was no 
larceny if at that time he had not an intea^ 
tion of stealing it. 



IN CHANGISRY. 



Before the Iton. REUBEN H. WALWORTH» 
Chancellor of the State of New Y<»k. 

Nakct Bkach ▼. Moses Y. Bkach^— iliH 
guMt a, 1844. 

bTfVARIOITSirtSS ^TLCADmO. 



Wh^ % bill for a divorce chained the defendant 
with hcving canaiitted aihilttey» aod also with 



Tarious acts of unkindness and cruel treatment, 
but contained no prayer for relief by a separation 
from bed and board on aocoant a each cniel 
treatment* but merrier the usual fNAyer for a dis* 
solution of the marriage tie, &c.» and that tfao 
complainant might have such /i<rM«r and oiktr 
relief as to the chancellor might seem meet. 
Hau>» that snch bill was not maldlarious, that trn* 
der such prayer, if the eoaq^lainMit failed in db* 
taining a decree for adultery her bill must bo 
dismissed. 

This case came befi>re the court upon 
appeal firom a decretal order of the vice 
chancellor of the first circuit The com** 
plainant filed her bill in this case against 
her husband for a divorce, charging hiia 
with having committed adulterv with eight 
di^rent females. The bUl also charged 
the defendant with various acts of unkind- 
ness and cruel treatment while she con* 
tinued to live with him, caused by her com* 
munication to him of her suspicions of his 
infidelity, and her remonstrances with him 
on account of his misconduct. Tbe bill 
however contained no prayer ibr relief by 
a separation from bed and board, on ac« 
count of such cruel usage ; ^ut merely the 
usual prayer ibr a dissolution of the mar* 
riage contract, and for alimony, and for tho 
custody of the younger children of the mar* 
riage and a provision for their support, and 
that 'a receiver might be appointed; and 
that the complainant might have such other 
and further relief in the premises, as to the 
<^hancellor might seem meet. The de* 
fendant demurred to the bill on the ground 
of multi&riousness. The vice chancellor 
overruled the demurrer ; and from the de* 
cretal order overruling the same, defendant 
appealed. 

C, O^ Conor ^ for appellant. 

/. Anthony for respondent* 

Thb CRANCELLoa* — The counsel fi>rthe 
appellant is under a mistake in supposing 
that upon^ this bill the complainant would 
be entitled to a decree of separation from 
bed and board, in case he should fail to 
establish any of the a^ts of adultery charged 
against the defendant upon a bill properly 
framed, the acts of cruel treatment stated 
by the complainant, would if proved, per- 
haps be sufficient to warrant a decree of ^ 
separation. But It Is evident fit>m this bill, 
that there was no intention on the part of 
the complainant, to make these charges of 
unkind treatment and cruel usage on the 

e of her husband a distinct ground of re* 
independeiit of the charges of adidlary. 
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In Chanoofy^*-^. B^ Colegrove ct al ei^ft 4tc. ▼. SutJi Uorton. 



Ott tiM oodtrarji Uiey appear to bave been 
ioaerted merely a« evideaees ef hie klfidell- 
1^ to dienarriage bed, tbe Beoetsanr resek 
of wUekwooki be a lees of oonjugal afibe- 
tioB ftr,^e coniplaiaaiit Tbe intertion of 
tbeee cbai^s ia tbe bMl was probably va- 
oeeenaiy* and peibape eatiraly useless. 
For at iMMtt tbey cooU only be received as 
eortobomtive oridence of tbe cbarge of 
adukery. Aad ae tbe etaltoe allowB tbe da- 
imdaai (e p«t in bis aaewer to die obai^e 
of adaltory without oaA, be eaimoi be com- 
pelled to oiake a diaeotpory upon oatb of 
mmf &et wbicb migbt tend to prove tbe 
prbeipal -cbaisee m tbe eomplainant's 

In the ease of SMik v. Snnth, (4 Paige's 
Rep. 99,) tbe cruel treatment was made a 
trifetinct subject of complaint, and k decree 
of sepamtion was expressly^ prayed for, if 
^e compltinaRt did not succeed in obtain- 
ing an absolute divorce on tbe ^ound of 
adulter^. Here, however, tbe only specific 
prayer of relief is founded npon tbe alleged 
adulteiy, and tbe general prayer is not in 
tbe disjunc^re, bat for such other and fhr- 
ther relief as may be proper and consistent 
with the specific prayer for a dissolution of 
ttie marriase contract; Under this prayer, 
If fbe comfMatnant ihlls ib obtaining a decree 
for an absolute divorce for adultery of the 
husband, her bill must of course be dismiss- 
ed. For no reKef whatever can be given 
Id her tmder any otbe/part of the specific 
or general prayer for reliei| if the charges 
of adultery upon which the whole is based 
lure not sustained.' (7of^env.lCoss,2Paige's 
Rep. 896* 

The demurrer is based upon tbe supposi- 
tion that this Is a bill for separation from 
bed and board on account of cruel usage, as 
wen as for a divorce for adultery ; and that 
the bill is therefore multifarious. But as 
that objection foils, the defendant cannot, 
upon a demurrer to the whole bill, insist 
that some of tbe allegations of the com- 
plainant are unnecessary or impertinent 
The decision of the vice chancellor was 
therefore correct And the decretal order 
overruling the demurrer, must be affirmed 
with costs. 

Pr^OOMiiofs remitted to tbe vice chaaceL 
lor« 



J. B. CoLEo&ovK ei a/ «cV« j-c. v. Sarah 

Ho&TON. 

SECURITY BT BZaGCTOBS VOR.VItE DUE AB- 
MIiriSTRATIOiV OF THEIR TESTATOR^S ES- 
TATE WHAT PETITION SHOULD CONTAIN 

^WHAT PROOF OF THE CIRCUMSTANCES OF 

THE EXECUTORS IS NECESSARY TO SUPPORT 
APPLICATION. 

A petition to the snrrogale requiring ezecutora te 
give security, should state such particulars as to 
the situation and value of the decedents, estatt, 
and the pecuniary circumstances of the executors 
9B prima feuie to render it probable that the es- 
tate of the testator would not be safe in their 
hands, and if the allegations of such petition ass 
denied by the executors, proof should be adduced 
of such aUegationSj to jiistify the surrogate in 
presuming such aUegations to be true. It is not 
sufficient to stato generally in such petition in 
the language of the revised statues, that accord- 
ing to the information and belief of the petitioner, 
the circumstances of the executors are so preca^ 
rious as not to afford adequate security for the due 
administr^on cf the estate. 

Tbis was an apjpeal teem mn order oTa 
surrogate^ requiriag the ap^llaals to give 
seeuritj as esaoutoni of /•: Colegrove, d% 
ceased*. 

J. BabneB, for appellants^ 
C. /. Numi^ lor respondents. 

Ton CRANCBiiLok.— Where a person 
who is interested hi the estate of the dece^ 
dent, seeks to obtain a seeuHtj from the 
execetors to whom p^ate of the will has 
been granted, it is not'sidReient ibr him, in 
his petition to the surrogate, to state ge^ 
eraliy, in the bngnage of the rerhied statutei^ 
that according to his infermatien and be^ 
lief the circumstances of the executors are 
so precarious as not to afford adequate se^ 
curlty for tbe due administration of the e4> 
tate. Bet the petition should state suck 
particulars as to the situation Imd value ef 
the estate of the decedent, and the pecuniary 
circumstances of the executors as primm 
facie^ to render it probable that the estate 
of the testator will not be salb iii their 
hands. And if the executors, upon the re. 
turn of the citation, answer the petition and 
deny the aUegations therein, upon oath, tlM 
appkcant nusi give some proof to induce Ae 
surrognte to presume those allegations ai# 
true. 

Order appealed from reversed, and petIL 
lion of respondenis dismissed with costs df 
li» eieoutoin upon Che appeal. 



THE WSm VMBK LBSiib 



Ift ehtooerj.^-Mtsry WiUiMDi r. 



Before the Hon. LEWIS H. SANOFORD» 
Vice Ctenodlor ef Ibe Fint eifeott 

Mabt Williams r. Joanjc ah Walxxs. — 
Jmu 4r^fmu Mf 1849. 

BOND AND MOBTOAOE — PATXBNT TO AOCNT 
OR 80L1CIT0B, WHBN VALID. 

A lolicitor or afAnk w^ mmaifiaifmi l» pioem the 
Bssignment ot a bond and mortiipaj^e, or to invesi 
money apon such secuntiee, u not thereby an- 
thorized to receive either the principal or in- 
ttorest, whan his client or conatituent takee and 
retains the poasewion of the aecttritiea. 

When in such cases, the solicitor is expressly an- 
^orized to collect the interest* the debtor is not 
warranted in inferring that he is authorized to 
receive the principal debt. 

The debtor is aathorized to infer» that the solicitDr' 
is empowered to receive both interest and princi- 
pal, from his having posBeanon of the bond and 
mortea§p. 

But sucn inferenoe being Ibonded opon the custody 
of the securities, ceases whenever they aie with- 
drawn by the creditor; and it is incumbent upon 
the debtor who makes payments to the solicitor, 
relying upon such inference, to show that the 
securities were in the solicitor's possession, on 
(Mcb openioB whsx ihm yaormanto weie am^. 

' Thb MH mw AM t» fumehwe n mort. 
(•^ etiBctlM by Mtaw Wmlker, together 
with her bond, to Isaac Halsej, od the 94lh 
of November ldaa» which roortgaq^B and 
bond were aaaifsiwd to MiM WiWama, Maj 
20th, 1883. The interett was paid to her 
legdarly tSI IM^ Mrs. Walker set iq> in 
hBf delenoe, aad pmvedi thai the had paM 
4he whole priaeipal lA various soais, froai 
1885 ta \9ih to E» A. Baaeker, the aelieii. 
^r thfoi^ wboii Mias W. puichased the 
Dso«t|^^^ and had lakti» his iieeei)pC to ap^ 
flf the sfune tipo« the asoitgage, or expma»> 
ipg that the pa^naats weie auiila tharaoftb 
£010 bad ako pukl to Baocker ftU the in* 
lorest thai had aecmed oa the mortgage. 
B*, after the principal had been paid' to hiui, 
^oatimied to pt^ the lalaresi on the wkoit 
VMUi to Miss WiUiams* ageat. 

Other foots are aetioed m the opioioii of 
jgioooufi. 
. E. Smf9i^ fer eomplainant. 

/. Uzm «Bd W. K. !l^sra, &rdofi»d^t 

. T«a AsBifVAirr Vica CirAifcaudoa.^ 
Mrs. Walker haa paid to EL A. Baadiertba 
mM» prhioipal ooai seeiMed bytkiaawft* 
«Mge» and no paiiof it has bocn naaivad 
bj Miss WiilianiB, to whom the mortgage 
bfdoiiged. TImi moi»f apptum k> ha Itre- 
Ifivably Ifat» and the ^iMlion is» 
which of Oieso poitiea nMl the km be 



k iacooteadodoii the part af Maa. WalMr 
that Baaeker was the ageat aad aaKeiiar 
of Miss Wittkttas» ssid that Mia. Walker 
was wanaafesd bjt Us apparaar aadMiriqpv 
in pajaag' to him the piiiiiinpai> as «»all as 
tka talaiesi of Ike naortgiga. 

Aboal the tiaie wImb this aK>ilfaga was 
assigBad to the eoreplaiwaa^ Baaeker bob 
caoM her aolieitov to iaasss aioaojii iar has; 

d Is oalket tka imareat aa^eock lavasi^ 

BBts. Ha peoaassd tket sasjgawieai of 
tkis bond ssid amttgage 6r kerv aad paM 
her namef to the awitoagae. Ha aot ar 
had any auikonif flma her «a leosive tka 
principal aMaej or aaf past el It Oariaff 
her absence in Europe, in 1886-7, he aai 
Mr. FearsaU were her gensiai ageals hjr a 
written power of aHefaey^ aad na doubt 
were aatkorked to receiva the priactpal, aa 
well as interest upon her sscarities. fkA 
this was a joint powar» wkieh Baacksr 
eotdd aoC eieicise aloae. 

Aside fiarn the jpial aathorilf to Peansit 
and himself it does not appear tkai ha was 
at naj time the general agent of tite eonyh 
plainant. Hor is there as^ a^aaes^ of deal* 
ing shown between her aiM Baaeker in la* 
feience to her securities or iavestmeal% 
from which the eoart eaa iafer^ «r Mia» 
Walker was entitled to asynaSy thai he wao 
aathorized to receive the priacipal san* 
which he or others had invested fbw boa. 

The authority of Baaeker (if there wesa 
asrj^ whk;h eaa xeUave Mrs. Walker fion 
this cruel loss,) nitist.be derived firoaa. Ua 
capaciu as aolicilor for inaesUagt aad as 
agent for collecting the intarast; and froai 
ike traasactioas in respect to thiajsarticalar 
securitj* 

Bancker^s agency ib these mrestnieats^ 
was the same as that of a money scrivener 
in England. These scriveners are usual^ 
attorneys and solicitors. They look up ia» 
vestments, see to perfectiag the securities 
generally collect the interest,, and are oftea- 
dmes entrusted with this possession of se. 
curities and the receipt of the {uiocipal 
loaned. 

The decisions upon this class of personsy 
in Eagtand, are therefore directly api^cai- 
ble to this case. 

In this instance, the bond, moHgage and 
assigameuf wtf re OTliVtoieil to Miss Wlfnams 
by Bancker, upon the h)an being made. 

Mr. P^ley says that if nsoaey be due op. 
on a written securliy;'1l is the duty of the 
debtOT, if lie pay it to an agenty to see that 



vm mmxwmiwm^i 



Xa01i|pQra«-«a«y WilliMM v. AMnaOi W«lk«r. 



ttie penoa to w]K>in.Ve |Nij!p km'm poiM** 
Hon cf tiie flecuritj* Fai:tlioMgh>th> P K H i ^ y 
QMQr luivje been Mlvvicedi iliBoy§h tka iq#» 
dium^ofibe a^poAti yal if tJ»e Mourily 4o net 
QBaiain. la Us posMSflioo^m pi^FOie^l to him 
will, not diacba^ga tbo deblor* And e.f«a 
the ageoi beii^ usuall/ em^ojFodin the f#* 
•eipt of monej, does not in tUs instnace 
coastituta aucb an authority as will tecvw 
the debtor* (Po/ejf m A^mn^ iy Liojfd^ 
274.) 

Such has been, the settled law of this 
court for a long aeriod. 

In HwL V. C<mub^ 1 Ghft. Ca. Wk; S. 
C.l Eq.. Ca. Ahr, 145^ pL I, (deeided in. 
1668,) one Yacnay» a aedveaev, lent out 
C<ats(:gF's money to the plaintiff on n mort- 
gifis and reoofniiinoe, Conisby kepi the 
security. Four yearn after the loan waa 
padsiv the j^Iaintiff paid tbe.piincipal and. ui- 
tnrest to Yamayt who never paid it to Go« 
|dsby» although he eonlinued to^ pay the in* 
terest upon it. The i^neral Inst leponed 
ia the scrivener was there uijpM) as making 
^ui aulhodty fi)f him te leoeife payment. 
Om the other haiMi^ it vweaeaid that the mt- 
c umHt ance of Conisby's keeping the secu* 
iiij0 was eomclusivet end ths^ netmao wenU 
pngr the money due en a mortgage and ae* 
e<^givbiance» o^ even on Oc hen^ wjlbmit 
bajJQf the security ctvifM^up; and the 
aUintiff's payment to .tan scnvener» withenft 
Mva^ his fecurity, was an evidence iiml 
he truiiled the; scrivener mme then ConM^ 
did^ who always kept the security; and he 
that trusty meet must be lb&. suffever. Sir 
a JSridffHumt Lnid Keepecr decided that 
the payment to the semeier.did' net die- 
chaige the debt* ' 

In Gerrard r. Bok^r* cited In 1 Ch. Gn. 
M; awi also stated in lEq.Ce# Ate. 140, 
pL 2 ; the mousy waa paid to one thad 
usually received it for the obligee, yet Ae 
obligee not having trusted .him with the 
hon^ it was heU no good fi^wwnt* 

In RoberU v. Ara<4l<im> 1 Vera, 150i(A« 
tk. 166^,) the defendant employed one Smilk 
n scrivener, to feag J&50 far himt whieh 
Smith did to the phantifl^ OAkis bond teithe 
^Mmdantt and about thine monthe afien^ 
wan], delivered the bond to the defiindant 
The p^intiff all akM ^d hie jntnreeile 
the sofivennr* Md abogl five yenm eAet 
giving the bond, on the serivenerV eaJlinfl 
fcr it, paM to the eorivenmr .£30, nnd Imk 
his receipt for itvns received Sut thedefond* 
ant. Loid ChanceUor Noiiingkam ad j udged 



it. IP hen void. payment, for iie] 

the bond being in the 1 

ant amLnbtm the ecrivener's, the plalnlii^ 

ght te bane seen hie money endurmd ^m 
the bond. 

In IToslOiAsAn v^i^oeMSp Freem. €h. R. 
960; 8. C. 9i £q. Cn. Abr. 709^A. iX 
174^6,) the pkkitiff hnd bonmediBiM eC 
tJm defowknt's tesMtoron boml, wfaidi wan 
pffocuced by Wittiams, a eerimnec^ The 
bend was taken by the obligee when it wan 
eaecuteiL The pbintiffpnid eevnml yean^ 
intesest to Williams the scrlvenei^ and jSOO^ 
|mrt of the principal money, whioh tkn 
sceivener paid to the obligne. The lael 
£00 was ahfo paid to the aovitnneri whn 
broke without paying it ta the obligee. Tbn 
questk>n was whether the pfaUntlff wae m 
lose the money, or the o b ijgis. And Sir 
John Trevor, the Mnater of the RoHe, said 
that it was the coutanl nde of thir eeui% 
that if the party to whom the seonrity wai 
made tmsted hie e^bmily in the hands d| 



the senvmier, payment u^the ees 
gnodpeyment; but if he look the eeeyHt| 
into his* own keepings pnyment te the seriv^ 
enet wodd not be good p a ym ent, u nle s s H 
cenid be pmved that the sorinener hnd au- 
thorily from the party to meeive k ; and.aL- 
though in this case the scrivener hnd 9&^ 
oeived the internet and paslof the prinelpnlk 
and paki it' to the oblifse, yntthat dkl nel 
imply ths4 he had any an^erity to receive 
it; but ae long as. he paid it onei^ all wnn 
weiUeiedany one niee might bane carried 
tathe party aa well ashes nd the phdn* 
tiff net proving that the scrieenet had an^ 
antfaofity from the obligee tonscehre, he was 
forced le pay the hutXda mmin, nJthongli 
the Master of the Rolls declared that hn 
thought it a very hard case. 

In Ctd^ir V. Ihoigki, MaUwyv 4», ( A. fit 
1828,) one Robert, whowae the mmmoa 
agent of Margaret Bradford and T, Dwight^ 
ui ITiM, negotiated almm of £80*. belmig. 
ing toi Bradford, for whkh the bond eT 
Dwjght was eaecuted to hesrand handed tn 
Robert wha delivered it l» heh The ki« 
terest waa mgnlsriy pnii to her by Robert 
till idlQ, when she died. Robem tostMed 
that he wee cemmiseiimnd by her genewji|^ 
te lend her money as it cmne to Ue hanAiu 

He received the principal in 1840. The 
dhnnceUor heU that it was nndMehMge of 
the bond. 

He says, that ^if one nmpAoyaan nMl 
to lend money nnd toke m aeiiuiky, wllcll 
24 
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k» delifvefs to kh prineipftl, the agent Im6 
iioaiitiK>rityledi8dMUPgetlieboiid* No one 
would be alue^ if an attorney who vfBM em- 
■ioyed to lake a aeourity fer money codd 
be permitted^to say he had received back 
the amount, and dischiyrged the debtor. 
There has often been a question touching 
the extent of the authority of an agent who 
hae been permitted to iMld the security in 
his hands^ whether he had power to cancel 
the securitjrand discharge the deU;^-«nd 
there are soaie cases of great nicety upon 
that. (Citing Prec. in Oh. 309.) But it 
has never b^n heard o( when the owner 
has had the precaution to take the instra- 
nent containing the evidence of the debt in^ 
lo bis own custody, that the agent then had 
antbocity to receive the amount, and give a 
valid aoquittanoe." 

These priacipies have been recognised 
in . various other eases. AnanywuniM^ 16 
Vin. Abr. 27'^, title Payment, C; DucAess 
4^. Ckvdamd v. ExeaUom of Dathwood, 
Fnem. Ch. R. 949; WkiUockv. WmiihoM, 
I Salk, 157.-^8. C. 1 Bq. Cas. Abt. 145. pL 
4f Peail. v. ^roMSK, Freem, Ch. R. 214; 
atid Mr. Bnlthby's Notes to 1, Vernon 150. 

The case of Whiihck.v. H'o/fAam, just 
dted, shows that the receipt of the interest 
fronr time to time, not having possession of 
the.bondt does not make out any authority 
to receiw the principaL 
. And* where the* scrivener or agent for the 
h»n retains the aecunlies, and enters into 
nn ngreement to comfwund the debt, the 
obligee ih not hound. Fmma v. WeiiBy 2. 
Vem. 127 ; .Psmi. v. BrownBf ubi 9Ufra* 

in the Duchem q^ CltvelantPs case, be« 
fhre cited, the. payment tothd scrivener yras 
h^ild good on the groimd that the nioney 
was made payable at his house ; the bond 
and mortgage were left with him ; and for 
all that appeared, they contmued at his 
hsMse nntit tlie payments were made. 

Mr» Justice Sionf says that an agent au- 
thorised to take a bond is not to be deemed 
as dfeourse entitled to receive payment of 
the money due under that bond. But if he 
is enthisted with the contimnd possession 
of the bond, an implication of such authority 
may be deduced from this fiict, in coanec- 
tien with the other. Story 4m Agencyr (. 
96, 104. 

The only case whkh I have met with 
that appears to conflict with this unbroken 
CMsrentof authority, is Snnicer r* Wihanj 
4 MunC L (Va^) IBO. . There a general 



agent hsfd sold famds, and fi>r a part of the 
purchase money had taken three bonds of 
the purchaser and tmnsmitted them to his 
principaL One of the bonds was subse- 
quently relumed to him by the principal for 
coUectien, and he received the amount of it, 
together vHth a part of one of the other 
bMds. The payment of Ae latter was held 
to be good. The case itself is either care, 
lessly reported, or was a loose decision. 
The only question in it which appears to 
have been argued at the bar was that of 
the jurisdiction of equity to reliere after a 
judgment at law on the bond ; and the de- 
oision upon that point was not in aecon!* 
ance with the law in this stato-or in England. 

I leel perfectly clear upon the authorities, 
as well as the reason ef the thing, whicli 
has been sofficiently illosiraled by my cita. 
tions, that, previous to the time when 
Bancker obtained possession of the bond of 
Mrs. Walker, no payment of principal to 
him was valid to discharge the debt 

In the English cases, a distinction was 
taken and mnintained between a bond or^ 
other security which might be cancelled by 
delivery to the debtor, and a mortgage 
vriiereby the eafeate passed, and upon which 
a release was requisite to reinstate the titU). 
And it was held thai although thef scrivener 
possessed the mortgage, H would not em- 
power him to receive more than the interest 
on the debt, whereas If he heki a bosri he 
might receive and dischaiige -the principaL 
Mattf% v.-#^^%, Free, in €k. 209. 
XVhiihck v. WMham, 1 Si^. 157. 

In the DiicAew of C/eee/tfmf s case. Free* 
man, 249, the Master of the Rolls, Sir John 
Trevor^ held in conformity vrith this dlstine* 
tion; while Lord Keeper Wrighi was of 
the ophimn' that die scrivener fa<Ming the 
mortgage might well receive the principal 

In this state, where in equity the title is 
deemed to remain in the mortgagor, and the 
mortgage is regaided as a mere security 
which may be cancielled by delivery, with- 
out any deed or reliease, the reason given 
in the cases ^ed, for making s distinction 
between the receipts of k scrivener who 
has a bond and one who possesscfs a mort- 
gage, is entirely inapplicable. And I have 
no doubt that the inference of authority fit>ra 
the possession of a mortgage by an ageril 
should be as strong here as that derived 
from the pessession of a bond or other se- 
eurity* 
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In CiMDOeiy.— Miiry WillraixM ▼. Joannah Walker. 



In practice, the bond it with w the ns- 
pieseiMlattfre oi the debt^ when it 19 accom- 
pwiied and aecured by a mortgage. The 
payments made toward the debt are en- 
dorsed upon the bond. They are Tery 
•eldom endorsed i^kmb the mortgage. 

Thefeibfe in the case before me, while 
Boncker had the possession <^tbe bond, al- 
ihongh he had neither the mortgage nor 'the 
SMsignment, Mrs. Walker was, in my jiidg* 
ment, entitled to presume that he was an. 
thorized to receive the principal as well as 
Ihe interest on the bond and mortgage. 

I do not think that the authority thus im- 
fdied is to be iimaled to a receipt of the 
wh(Ae principal in one sum. The impiica- 
tii9n is, that the bond waa left with him on 
the same footing as if it were for collection. 
In such a case, if any discretion is to be 
exercised as to the receipt of a part only of 
the debti it is a discretion with which the 
mgeut is clothed by the possession of the 
•eourity. 

Before going to the payments made while 
Bancker had the bond, I will examine an. 
other point which is made by the d^^dant. 
She insists that Bancker Imving exhibited 
the bond to her while he had it, thus pror. 
ii^ his authority to receire payment of it, 
she was justified in continuing to pay him 
until she had notice that the bMid was with- 
dnwn firom his custody, or the authority 
otherwise rsToked. 

This point cannot be sustained. The 
authority is wholly unHke a general power, 
er a general direction to pay the agent. 
. It rests entirely upon the &ct of the pos» 
aeseion of the bond^ While that possession 
eontittued, the payments irere justiied, even 
if Mrs. Walker were ignorant of its con- 
tinuance* Her safety required her on each 
ooeasion to look to the bond, the sole evi- 
dence to her of this special authority ; and 
to see that her payments were properly en« 
dorsed. If she chose to pay without this 
qantiotti it did not impair the validity of the 
payments, while the special authority in fact 
oontinued ; but the moinent the bond was 
withdrawn, her payments thus inmrovident- 
)f made, wrought no discharge of the debt. 

She was then reposing a confidence in 
Bancker whrah.Miss WilUams was unwill- 
ing to acccmi to himi and the loss that en* 
sued must devolve upon Mrs. Widker. ' 

In Baldwin v. BURng$h§, % Vem. 502, 
a. C. 1 Eq. Ca. Abe. 146 pi. 6» a bequest 
of X200 had .b^n made to Phillips and 



Pinrker, trustees, in trust for the separate 
use of Mrs. Billingsley. The money was 
lent to Baldwin and a bond taken in the 
name of the trustees, and by them delivered 
to Billingsley, who always kept it. Parker 
collected £100 from Baldwin and gave him 
a receipt for it on account of the bon^* 
Lord Keeper Wright held it was no paf* 
meni. ' He said Parker might have receiv* 
ed the money and applied it, if he had been 
in possession of the bond ; and that the pay* 
ment tq Parker by Baklwin, tstlAoal meif 
the hondf was not a good payment. 

This view of the subject appears to ba 
sanctioned by Judge Story, who reposee 
the implication of the authcMrity upon the 
eonf taiMM/ po$ie$$km of the bond. Story on 
Agency, § 98. 

I am compelled by my conclusion as to 
the law, to allow Mrs. Walker only those 
payments of principal which she nuide dar- 
ing die time Bancker had poss e ss ion of the 
bond. 

He testifies that he had the bond when 
he received the first payment of priacipal» 
and that it was in il» possession about 
eighteen months. 

He connects it also with Miss Williams^s 
absence in Europe, whence she ratur n e d » 
according to Mr. Peaxsall's testimony, .in 
the summer of 1837. Bancker also sayn 
there were two or thfee other payments of 
principal made while he liad the bond. 

Assuming that there were threb ^theirs 
made, the principal paid during that time 
was #856, in four payrnents, extending from 
November 25th, 1885, to July iSth, 1837. 

Mrs. Walker must be credited for these 
foor payments of principal ; and the mortr' 
gage must be decihred a valM Hen for the 
residue. 

Thb is a case of great and peculiar hard* 
ship to Mrs. Walker ; one ^ich I would 
ghidly have relieved against, were it possi* 
ble, consistent iwdth the maintenance of 
sound and important rules of equity ; and 
with dispensiiig exact justice to the equally 
innocent creditor. The fitind and iniquity 
of Bancker is the more odious and repre-' 
hensible, that it wa4 practised upon two' 
confiding women. This fraud the court 
cannot avert or repair, and the lofts must be 
dbposed of according to settled rules of; 
kw ; whether one or the other of the suf^' 
forers be dM best able to uUde itk conse* 
quences. ' * 

Astoeeits, theoomplniithat ddmedtHil 
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Ifc0 whole priooipal was, due. TMs i# 9%i 
^^stained, and (will lifiiit th^can^rfaioaAt'B 
^cpit0 tQ the -amouttt which ahe wxhiM haw 
lecovered ^oa the hiU takoai aa. cQ9fe«9Qd« 



'loHH McDonald akd Wifb ▼. A^arim 
WaLoaovB and bTHas8,-^Fe6, 4, 5, 1848. 

W|lrt9B— C0«ttVa«CTION* 



Vto tetlRtor deirtoed alt big Mid estate to his wifb, 
to 4e flf te- eRtirr dmp&$ai, but if any ^t theM* 
of remained unfold at (he time of bei duatb, be 
^Tjsed the same to his childcen and grand chil- 
dreiL He dfied before the revised statutes. 

ilnji, Aat the wife took Hibe entire fee simply; 
and tbpt the aubieqoeiit UmitatWNi over^ bein^ re* 

^ pugnent to the ()ifti wsi vt^id* 14 canaoi be up* 
held as a remaimter, because aa the Uw th#n 
was, a remainder could not be limited on a fee ; 

• nor ai aa exeieutorj devise, because, it was de- 
|eaxibl» b^ the acib of ftka first «aker> conttary to 
the OMeolial pri^clj^ a( «iicb a devise. 

Tk» &ote hi this ease ap(>ear in th^ ad- 
judication. 

: O. K PluHMirJ. K iSejrapU^, for the 
^MaDlahMtats 

/« A« J«milf and £. itfiifrifA for defend- 
ant, J. D. Jones and wife, 

' W. L&wp4b \kn4 B. W. Bmifieif, fb)r eie- 
ateeM of Hester Wa%rota. 

' ThB AsSUTANV ViOB C«A9CB|»IiO>S.-*- 

1(1io miestion ia this case a^i/sea ufion the 
will of Samuel Walgrovet who died qn the 
fi^th of Febniaiy^ 1619U 

|Ie devised as fblJo^wa;. 

** Firsts After aU tQy J4^t.c|ebts H paid 
and dt*8oharged»: Igive and h<M|ueath iwte 
ipjr beloved wife Esther Waigfwr^ aU tny 

Ersonal estate, goofis and cha^c^^ I i^ 
vise unto her the said fis^^er, ail my leai, 
estate, the same to be at her entire dispeaal ; 
but should au^ (Art tiiaritQf reoi^in unaold 
^ the ti«ne of her 4ecea^ 1 49vi.se ihe same 
to thosoi'-of m/ chjldre^ who ^re now livings 
(viz, Oeprae Aauiriafi, JTohp, WiUianb Ste- 
wart an4 *JIif^) whi<A m»j thef^ sju^iy** 
apd to. thQ heirs of those^ of theipa which iPMy- 
h^ve (t^ea^ed.JA ^he ii|terii^ ^ be e<|!ua% 
divided amo9g«t m^ said ehihkejAi shhre 
ai^ shfl^re aliko, m «uch mapi^j^ as jony eaa« 
AMtoc? h)^«fter nv^e#i st^MMeve to be 
iDost.fii»;r ttie advaataieB «r my 9^ /ohiUieii 
apfl their heti;«» whfther W> sf^i and divide 
«h^ procei^^s qr.othlfr^e/' 
. 9^ ^ttl^dJiic ^^ wUl, M f#rsoii «aa 
doubt but that the testator intended.ta f hre 



late duMg his life to be at her entiratiia. 
posalf which inoludes not merely the salu 
of It, but the unrestrteied disposiUen of thto 
proceeds ; and that if any part of it reaaaii^ 
ed tmsoM, then, sucb part was to be divided 
among hia- chihJren equafly either in tha 
land or lie pnsoeeds^ as his exeevUnrs sheuki 
deem mostr advantageous^ ^ 

If this intenli can be casried urto eflbdl 
aeoording to the TvAt^ of law, the eouita av6 
hound to oonetine the wili acootdiiigly* 

If JwwevBar it is impossibie, aoootdiDg la 
establiahed principles of conelniotion, la 
give eifeot to the whoie apparent inteni of 
the toslatoiv the oonstructibn must be adopt* 
ed whioh will cany out the principal das^tl 
of Osa itriji, provided that be legal i ami 
whatever ra inoonsisteiit by law wldi^ tka& 
design, muat yieki» 

In this case, the first and prindpal ^Itijfbtlt 
of the taalator, was to provide for his «dfe» 
He has manifested this by (Aaeiaf the wMa 
real estate at her absolute disposal. If hat 
aeceasiliea or iier wishes prampied her to . 
sen the Deal estate, the wid gave to Imi ' 
thel power in the most ample anannen 
Thiais ooaoeded on aii haada. And it ia 
also conoeded that the devise to ihe wiibi 
unless il be cpntnilled or reaHmined 1^ tka 
subiequeni provisioA in ease the estate ra* 
malttdd nnsoldt vras sufficient to vest het 
wUh the title in fee simple. 8o fiuT as thia 
main object of the will is concerned, the 
teittitor haa unjquest loaably used fufficieat 
and proper wmide to aooomplish it. 

A part of the real estate remained ttaaoM 
at the death of his widow, ami we are to 
mquire whether lus intentien as to vrhat 
should eaaae in that avanV can be earried 
Into eflbct* 

The o§saftile lihymilioa of ^ estate in 
fee hatmg been given to the wilb, I do ma 
tee how il is poseibie to resist the comm- 
quenee, that she took the ihe by the devbe* 
Tim diapbvitioo 9f it is boI given to her hf 
way of power. It is Rir her sole belleft^ 
and witbmH control for restrktion. 

i?hk being so, the subteqheat pfevielmi 
for the ohslrireat cannot he sustained as a 
remainder contingent upon the event of hot 
leaving 4ha hinds unsold at her death. A 
oentiBgeat remainder camiot be limited i^* 
on an absolute estate in fi>e slm|^. Pei^ 
v. ^roion,. Oro* Jae. 670« PreHtm r* JFba* 
n9Ui WiUes ft. 1M« 

if sttppeiled at aB, it must ba supported 
aa ane^eesttory de^Fhia. And Imre ire are 
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>^iled nt the death of the testator, th: Oat 
an executoiy devise cannot be prevented or 
doBtfoyed by ai^ allaratioii whatever In the 
'««laie out of whteh, or after wliioil, it is 
ttmfted. Ftarne c/n Exec. I>mi$es (by 
Kwell,} 2^6. 6 Crwu Dig. 444, tU Demse, 
ch. 17 4 13. Here the whole devke lo the 
children was made defeasible, by the die- 
poerition of the property by the widow ofthe 
testator, and by consequence it cannot be 
deemed an eiecutoiy devise. 

These principles hs^ been steadily tip. 
lield by the courts in this state. 

Id Jackson ex dem. Brewster ▼• 'Bull^ 10 
Johns. R. 19, the testator first gave the 
premises to his son Moses, and his heirs 
amf^asslfttt lor even In a sbhaequent part 
of his will, he declared that if Moses should 
die wkhoul feaue, Ae property he died pos- 
sessed <^ should go to another son and hia 
lawful issue, b wm held by the supreme 
court, thai the limitation over wa« void, a« 
being repugnant to the absolute ownership 
ofthe property given to Moses by the win. 

The same was held upon the construc- 
tion of the will'of ^ Earl of Skirling, 

By that will. Lord Stirling devbed all his 
rewl and personal estate whatsoever, to his 
wne Sarah, to hold the same to her, her 
executors, ^dministrailors and assigns ; but 
in case of her death, without giving, dievia- 
ing and be<tueathing by will or otherwise, 
or assigning the said estate or any part 
thereof^ then he devised all such estate or 
such parts thereof as should remain unsold, 
tmdeviaed, dec, unto his daughter Catharine, 
to hold the same to her and her etecutors, 
administrators and assigns, d^« 

His will first came belbre the supreme 
court in Jiackmm ex dem* LivinasUm v. De 
Laneetfy 11 Johns. R. 365, but the couitdkl 
not pass upon the devise to Lady Stirlfng. 

When that case was before the court for 
the correction of errors, IS /e&M. R^ 5d7, 
Chancellor Kent, who delivered the only 
opinion in that court, speaks briefly of this 
devise and says that the whole estate in lee 
was thereby vested in Lady Stirling. He 
afllirmed the grounds taken by the supreme 
court, in the case when befom that court.; 

In Jackson ex dem* Idvmgsion v. RokinSt 
15 Johns. 169, Loid SUrlkig's will was again 
before the supreme oourt, and it- was then 
held that the devise carried an estate in fee 
aimple ab9<^ute to Lady Stirlbigt and that 
t|»0 limitation over to Mrs. Dudr, was not a 



ted c a6 i ^i^ ny d»nOA Itvtai 
^xNHft, Qm 4Sbid tmti fer the ( 
cf orMTii had exprovfy^feeidbd Hie poifltnft 
Ihinwill in tba pnwionacaao in 141 Jotau 
JL M9, and tfaimby salKtio^ed Hk deciate 
>ia ibdbon ir. fimiL Bnt wImi tha auh 
<ftgifiBsft<(abaM(^*6iit td'tb9>coQrt of hut »». 
aort, (16 Johne. «. 697, M8,) ChmoeHi^ 
iTsai said dMt tha dadiion of the court Hi 
Juckmm V*. De Lmuem, m not rest at aD 
upon this po&it AnS it is to bo obsarvM 
•thai Vem^Nm, J^inthvioltagKlnitRiiMH, 
saidhe wnoU have htfld thit Lndy StMiag 
did not tbka a fee^ did he not feai booid lif 
Ihedeciislonof thm couit of aitois in tha 
pfevioas oaaa* 

When the caaa (i£ Jacksm T. JSoMt 
reached that eouit, thia pdint faeaived nih 
ahOxiSBla ianrastigaiioa fay the aooM^ aril 
by the ohsaicaUor in deHming the opiniMi 
ofthecooM. Andif anythhig cooidtewa 
shaken the foice of Ihe t6l» itoi|ua0tioa, it 
wmildhilv^'beaia^wavtamed by the )io«Mik. 
lU arginnttit of Lady StirKog'i karaed aad 
eloquent grandson on that occasion. Tbi 
mlo was lidly aiislained by tha katned 
chancelioiv wIm> haa added the weight af 
his high authority to the dadaiona of th^ 
supreme' eooit^ipun-thdrpoinL There wafe 
another decisive- ^pmslion la Jaeksm % 
Robins^ on which the chaaoaUor coneuned 
with the supreme oonrtf so thA it 'ia «et 
dear that the courtdf errors has'evarpasaad 
upon the efiect of Loid SdiHng'a daviea. 

ButtheopinienofChaaeeUorKentvin thift 
case, demonstrates most ^slearly that by the 
esUblished law in England and hero, the 
devise over to dw ohilckea of Sameel Wal- 
grove in the will nader coDsideration^ oeaM 
not take effect. Indeed the only authotilf 
which I have diseoveredf that throws -a 
doubt upon the point, is a dfdvai'of Lmd 
iTenyon in BeackcraR v. Browne^ 4 T. R. 
441, stated also in Feame on Eqbsc* Demsstt 
(by Powell,) 81, note a. 

In the recent oase d Hekner v. Shoem 
maker^ 22 Wend. 137, the suprome couit 
have again decided the same point that waa 
before them in 10 and 15 Jckns. beforo 
cited and in the above manner* 

Thus we find the doctrine well settled, 
that an absolute ownership or capacity to 
sell in the first taker, and a vested right bv 
way of ezecotoiy deviee in another, whkn 
cannot be afibcted by such alienation ; are 
perfectly incompatible estates and ropug* 
nant lo each otl»dr» and the latter is to.be 
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ibc witnn, thai Uw •rid^nce wkiok IumI 
Wen Uid beiore the cor«Mier, wm tke Mone 
upon which the indicUneat had beea IoumI, 
«ad the^e£ice there existed the eeaie reMon 
fi»r bailiff alter ae befiupe iadictaieiit* But 
the application wae refiieed* la the eaee 
of Mex V. jDoAmi, (2 Str. 911,) theprincU 
pie adoption ia Levd Mohuii*s eaae, ^^ikeU 
ikere wtu a d'itHnctwu beiMnteea ihefa jdi tik g of 
a coMmerU inqumi aod thai of a grmmd jury 
^-in the om com ike court could look tale 

wDot secret f^* was recopiiaed and affinaed* 
We have been unable to find anj case nuti- 
tating against this doctrine; all the other 
cases come under the exceptions above ad« 
nutted. In Pttmdofs bur, 203, ive find a 
case in which the person was broi^ht up 
on the last day of the term aini prayed to 
be discharged or bailed, having entered his 
prayer the first day of Triaily tnrmt and 
was indicted in Easter term for the same 
species of treason, but never tried on either 
of the indictments. In this case the appli« 
cation was aUowedt because by allowing 
new indictment, withdifierent ibrms of counts 
against the prisoner, /or ./As some imeciss ^ 
treason, the sUtute 319, Charles II. e. U, 
called the habeas corpus act, which pro- 
Tides '* That the prisoner who petitions in 
open court the first week of the term to be 
brought to his trial, and shall not be indict, 
ed at the next term after such commitment, 
shall be set at liberty;** might be evaded. 
The decision is within the fourth exception 
taken, in which the discretion of the court 
is regulated by positive law. Under this 
same exception we might also place Barneys 
case, H. T. 1696, (3 Salk. 56, 5 Mod. 323.) 
In that case a feme covert was indicted for 
petit treason ; it appeared to the court that 
the prosecution was malicious, and there 
being no proceedings for some time, either 
upon the indictment or eoroncr^s inquest, 
the man having been dead above a year, 
the court thought fit to bail him. In Fdr. 
ringUm^s cas», (Peter8dofi''a abr. K. B. M. 
T. 1661, Jones 222,) the defendant was 
indicted for niurder at quarter sessions of 
Sussex, and committed. His case was re< 
moved by certiorari to the king's bench, 
and be was bailed. This ease amounts to 
nothing, as the reasons are not given. In 
the case of Rex v. Marks, (3 East. 163,) 
it was said by Gross, J., ''Thew is no 
doubt of the power of this court to bail, if 
they see occasion, in all cases of felony." 



In the saine ones ^ JfaK^JUsiiU, "^ Thfii 
conic have clearly n right lefhail ^m \ 
aeoused in all cases of lekmy if ihnj see « 
oasioa, whenever there is any denbt eiliier 
on the km or Uie AmM of Ike ease." Aai 
tkki last vematk is qusted and adopted us 9 
Cowem 56, in T^hr^u case. It most hu 
romenBbered (kat bollirof tkese eases weie 
before indiotmenl* la Ike case of JBex-v* 
Adorn, (2 Str. Rep. 8&I,) it was kekl tkui 
tke court would not hail, aaerely becauan 
lAsrs IS a douhi ^flks law or tkejmds erum 
before indietBient. 1^ otily case m which 
the judges seem to have gwte into an ia* 
vestigation behind the indictment is Anmtm 
(3 T. 1686 K.B,, 1 fihOfc. MA.) Mm 



that case Koksuby and Ihtaou, J. /. 
for bailing, becanse the evidenee dkl -udt 
seem to prove kim guihy,bnl Hok,Q^ J ^ uaA 
Orose, J., contra--*^ tke smdenes dees a0e€t 
him, and tkat is enei^k." Tke aUowiiv 
Uie &vor of bail may discharge Ike pnise« 
cution, therefore it is net fit the courtshoold 
declare their opinkm upon tke evidenee kn» 
f^re hand, for it musl prejudice tke.prisonai 
on the one hand or the pvesecutiea on thn 
other. 

From tke review wa have thus taken of 
the fonagoing authorities^ we aie of the 
opinion that this eeult (as a court nf np* 
peals) or the judges of the superior couslsoC 
the territory, may in the exercise of a sound 
discretkxn, and for good cause, lei to bail, 
prisonerschaiged with capital oflfenoes eillitt 
before or after indk^ment. 

But this general propositien shoiJd hn 
qualified and explained by declarmg, ibnl 
this discretion o«^t not to be exercised in 
a capricious or arbitmiy manner ; but shauld 
be contit>verted and regulated by settled 
and established rules and a^judieatiosuN 
Wo think by such an adherence to en. 
tablished rules and adj^dicaloiy we wiU 
more effectually maintam the supremnoy 
of the law, preserve the peane and har. 
mony of soeiety, and protect the momlm 
lives and property of the citizens. It is but 
a poor atonement for the insult ofiered to the 
majesty of the law, and for the deep wotuid 
inflicted upon the morals of tke eonmrani^ 
by an oct of foul murder, to pay into thn 
cofifbrs of the territoi^, the penalty of n 
murderer's foifoited bond, and thus turn hlns 
loose upon society with all* his fiendish pro- 
pensities. 

We thei^fote think thai in cases of fekMO^ 
punisbBbte with deatht (paitkMhur^ after 
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Uidkti«eait fiNMwk} Uk «U«cff««i<Mi of luuiiag 
atwiW aoi ibe ^E^nMied, except indeff ^OLtta- ! 
OfdiMtiy cilBctinifltBaffea md Ht^ mam polaBt j 
w pm n tm m, A« for Muuttple ^ I 

l8l. Vfhew fraoi the iU lieeMi of the i 
prieour, (produced by le Mt ef hie ewa,) f 
or wheee 6rom eny p o eafa r defiMt er an* 
wkoteeomeHees in the pleoe of hie tsonitte- 
OMDtt Mie kftprieonoMnl will very eeriously 
eftdenger hie life* nod in lUlprefaahility pro- 
duce hit death. 

9«d(y« Whea it.ae maiiaet thmt the pri- 
noiier ie bmacmtf m im oeee the person 
Mippoied.te he iminieied is found to be 
linm^^ end is prodtioed. Or other simikr 
|iiirdoteqiinliy.inG«BCrovertible and eelit&c- 
Cory to wte&lieh the ianocende of tin *c- 



tidiy. Where the kw of the «eae is 
.«leariy in fiivor of the prisoner* and it is 
nppawnt he eaannt he convicted, 

4th^. Wiien by the Iddi sect, of the aet 
«f the iegislatire counoil eonceming the ap- 
fireheneioB of crindnaiSf (whieh section is 
almoet a tcanecnpt cf § 7 of 91. €ha. 2d., | 
c 3,) the prisoner may olaies the right to i 
W baifed on the ground of being within the I 
.prorisione of that section* 

To these eioeptieas which seen to be 
well reccfpiised by judicial decisions> the 
.ceuit think the following may very proper- 
ly be added. 

Stlilyw When there are no jails or otlier 
pcoper places for the safii keeping of prison- 
nte^ or when the jails or prisons are mani- 
Ibstly inseourey so that it is evident the 
pciscner cannot be sa&ly kept, or that his 
eocape will be probable* 

As a general mle in all cases, when the 

exercise of this discretionary power of the 

court is iniweted in capital cases after in- 

•dictnent founds the peisener should bring 

hinMelf wiiJuB one of the live exceptions 

•ahnve nientaened. Thoti^h other and extra- 

.•idinary cases nay econr, not strictly en- 

braced in the fengoiag exceptions, in which 

Am powet^of.the court might perhaps be 

. ntoperly exercised, and which cannot now 

be &n»een» But euek cases, if any, must 

of nneeaaity be exceedingly rare. It is 

nsjged howeveiv that the cfauise in the or- 

fimk law of 1823, seouriog to (he people 

«f thie torritocy the right to bail in all cases, 

nxcept for capital offences where ^the proof 

is evklent,'' or the «« presumption great,'' 

.caUs upn this court hr a mora eatended 

.of lUa diecfetiQiiary power in a 

26 



caee like llie present; and that aptiu tiiis 
AoAeoff e^rpUM, the court is bound to go snto 
an examination against the prisoner, and 
hear testimony to determine wiiether the 
proof is ** evident,'* or the "presumption 
great;" and at all events, to allow the 
prisoner 4o produce witnesses or evidence 
te rebut the presunption of gniit, arising 
iron the fiu:t of an indictment having been 
found, and that by restricting tlM exeiciso 
of this power after indictment to the excep- 
tions ahove named, a mle will be estab- 
lished, much anrrower than that intended 
by tlie said act of congress. This provision 
m tlie organic law certainly presupposes, 
that an examination of some kind at some 
period, must be IhmI to ascertain whetlier 
the preof is ** evident," or the ^presump- 
tion groat." And upon an application to 
hail ^ter commitment by a magistrate and 
tieforo indictment, it would no doubt be 
competent lor this court or a judge of the 
superior court, to examine the proofs, and 
take testimony with a view to that point* 
But after examination and commitment, 
followed up by an indictment, that point 
would seem to be sufiiciently established, 
and the fact, that the preiumpium of guilt 
was greaif sufficiently manifest. It would 
be a dangerous practice, and one fraught 
with many evils, to permit a prisoner (after 
indictment,) on an application to be bailed, 
thus to open the whole case upon the merits, 
and in substance to try the cause as eftec- 
tually as before a petit juiy. The act of 
congross could not have contemplated such 
a thing, and we think such an examination 
not proper. That the "presumption is 
great " ftwn the fiuU, that the grand jury 
have found an indictment, and in truth for 
the purposes of this motion, we may infer, 
that the "proof is evident." But as v^ 
bave no means of bringing up the evidence 
given before the grand jury, we cannot re- 
view it if we wouM, except by examining 
the witnesses supposed to be sworn, which 
ought not now to be done. The couK do 
■ot consider the rale of the English courts, 
as reversed or changed by this organic law 
of 1828, which declares that "the inhairf- 
tants of Florida shall be bailable in all cases 
except for capital felonies, where the proof 
is evkient or the presumption great." If it 
be reversed, and the power to admit to bail 
in sueh cases, be universal and exerotsable 
at any stage of the proceedings, a man may 
chum to be bailed after conviction for hond- 
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cide, and even taken from under the ^- 
lowfl by habeas oorpiu, and his trial goae 
into again. Upon a close investigation it 
will be pefceived, that the rule is not vartttd 
• but placed in a different position*— the 
English courts saybg when you $haU bail, 
and the act of congress when yoo shall not. 
In England a man has a ri^t to bail under 
the habeas corpus act, when committed on 
** suspicion," and here he has a right, *^if 
ihe presumption ts not greeU. " We hold that 
the rule contemplated by the oi^ruiie law 
of* 1823, is the same as the Ei^lish rule, 
and only laid down in reversed knguage ; 
but that the rule of law is not reversed. It 
presents no opposition to the princif^ upon 
which the bail is to be granted, but in pre- 
scribing when it shall and when it ^mU not 
he granted. The English judges have 
stated the principle in an affirmative propo- 
sition, and the act of congress has stated it 
in negative terms. The apparent opposi- 
tion consists in the manner in which the 
principle is stated, and not in fiict in the prin- 
ciple itself If the ^^prewmptum " is not 
^^geeat,^' the evidence must leave the ques- 
.llon as to the prilioner's guilt doubtful, when 
by the rule established iu England, the 
prisoner would be entitled to bail. 

The evidence offered by the prisoner's 
counsel in this case, is exculpatory, but not 
of that certain and incontrovertible charac- 
ter, which brings his case within the ex- 
ceptions above laid down, and which wonid 
establish his innocence. In the case of 
Greenwood (2 Sir. R. 1138,) the prisoner 
ofiered the affidavits of eight credible per- 
sons to prove an ** ahbiy" but the court re- 
fused to bail him. That was much stronger 
proof to establish his innocence, than the 
proof offered in this case. In Hafe's PI. 
€r. 126 and 132, it is said «'That persons 
who are committed for felony and break 
prison are not to be bailed, and that all per- 
sons bailed, are de facto or in supposition 
of law in custodea rhariscaJiV We there- 
fore think a person who has been committed 
foe a felony, afterwards admitted to bail and 
forfeits his recognizance, is no more entitled 
to be bailed, than one who has broke prison. 
Unless the presumption of guilt arising from 
his default is satisfactorily explained away. 
As this case has rendered necessary an ex- 
position of the power of the higher tribunals 
of Florida, on the subject of bailing, in capi- 
tal cases, before and after indictment, we 
think this a proper oocasion on which to 



review and espoond tbe t en i Uwi a l kiwe op. 
on that eobject, in regnid to infonor tiiba. 
nals^ and thereby remove any doubt or mis. 
apprehension which may heietoibiv have 
have been entettatned on that eobjeet. By 
the organic law of 1823, § 5, it ia deckied 
**thait the goventor and legislntive coimefl, 
ehall have power over all rigfatfid subfeets 
of legislation, but n* law shall be valU 
which i» inoonflietent with tiie coastitiitioB 
and laws of the United States. 

By the organic law «f 1826, it ie enacted 
^That the aaipeiier couite shall have nad 
exorcise originai and eacehuhe juriedictSon 
of all crtmee and ofiences against the iawa 
of said territory^ wlierB tbe pwHeknesI ebail 
be death, dse. By an act of the iegie- 
lative council passed in 1628, § 8, it ia •«« 
acted **That in all cases of the commit- 
ment of any person or persons, for cri m ea 
and misdemeanors under the laws of Ale 
territoij, any two justices of the peace of 
the county where such person or penons 
may be confined, sh^have the same power 
of bailing or dischai^ng the persons, as 
Is or may be possessed by eiither of the 
judges of the superior coerts." This net 
of the legislative council is not only ol^ec- 
tionable for want of power and authority in 
the council, but it is also very ofapeetionable 
in a pmcttcal point of view. By it two 
justices of the peace may bail or disckaige 
a prisoner acoused of muider, who was oom- 
mttted but on yesterday by a jodge of the 
superior court. They may after a peisoD 
has been indicted in the superior cotfft ^ 
a crime of tho deepest dye, arraigned and 
remanded to prison to await his trial, opos 
the prison doors, unbind the prisoner and set 
him at liberty with or without bail. They 
have the power at any time to revoke and 
set at nought, the order of a judge of tlie 
superior court, refiising to admit a felon to 
bail. Wo think this act of the legislative 
council, so fiir as it authorizes two jnsticee 
o£ the peace to bail or dischaige a person 
arrested on a capital chaige. Is inoonaisteat 
with and repugnant to the act of congress 
of 1826 above quoted, whidi confers origi- 
nal and exclusive jurisdiction upon the su- 
perior courts in aU cases of capital felony. 
Justices of the peace, by virtue of that an- 
cient and inherent power which belongs to 
their office (and also by virtue of the 1st, 
2nd and 3nl sections of the act of the iegis- 
lative t»uiicil, passed in 1828,) may* aiki it 
ia their duty, to iMue warmato ted cansalo 
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h% amfited, all persons charged with crime, 
and te emnine into sach charge, and tke 
legislative oeimcil may aothorize tfaem to iet 
the defendant to bail in any case except a 
capital one. But when it appears to them 
upon examination thai a capital crime has 
been committed, then they must commit the 
accased to jail, lor it appears then, that the 
case to which the exchisire jurisdiction of 
the superior court attaches, has arisen. 

They cannot bail, because bailing in such 
ease is an interference with the exclusive 
jurisdiction of the superior court. They 
may commit for trial, because such eomtnit. 
vnont is not such interference. Neither 
justices of the peace^ judges of the county 
court, nor any other ofiicers in this terri* 
tory, have power to let to bail in capital 
oases , except the judges of the superior 
courts. And so fer as this power is at- 
tempted to be given by the act of the legls* 
lative council under consideration, the act 
13 void. But it is not void as to their power 
to bail in cases not capital. 

Alter hearing counsel as well for the 
territory as the prisoner, and fully consider- 
in*; and advising of this case, it is ordered 
that tlie prisoner be recommitted to the 
keeper of the jail of Leon county, to be by 
thtj said keeper, kept in safe custody with- 
<Hit l»ail or main prize, until he shall be 
tlience discharged by due course of law. 



IN ADMIRAIiTY. 



i;. S. DISTRICT COURT, PORTLAND. ME. 



Bkfore thi: Hon. A. Wabb. 

thb bxtst akd rroda. 

«eama:j«*s wages — extinouisbkent op 
claui for, and of likn on fihif bx ac- 

CBrTANGS OF PBOJilSSOBY NOT8 FBOM 
OWNBB8. 

By the commoiv law a simple contract debt is not 
extinguished by the credxtocs tdcin^ a new se- 
curity for it, unless the security be of a higher 
naturi*, as an.instrument und^r seal; or unless it 
Ke a;^ced to bfc received in satisfaction of the 
doHt. 

But by the laiw of-MaUic, if a no«>ttSblc eoeurity 
b3 given for a pr(9retAsting simple eontract debt, 
the le^al presumptioi). is, that it is received in 
p-^ymc-nt, and that is an cxtin^nidhment of the 
original cause of action; but this presumption is 
liable to be controlled by proof to the obntrary. 

T'lU* l>^<2^H»P^">^ -of ^be local law, wiU aot he ea- 
forjLxl IJy the admiralty ai^nst a seaman who 
r.*'-.v.vps of the "owners their negotiable note for 
\m wages. 



Such a nota will not be held to be an eztiD^ui«h- 
meat ef the datm for wagesk nof >of the bea of 
the seaman s^nst the ship, unless it is distinct- 
ly stated to him at the time, that such will be 
mo eflbct, and the note is accompanied by soma 
additmaai seettrity or adrantage to the seaman, 
as a oompeasation for his renouncing his lien on 
the vessel. 

This was a libel in retnj for wages. The 
iibellant shippied Oct. §th, 1839, for a coast- 
ing Tojage, along the coast of the United 
States^ as mate, tor twelve dollars a month. 
In the prosecution of the voyage the vessel 
went to Savannah, and was there employed 
as a lighter on the river for a considerable 
time, when she returned to Poi^land. The 
Iibellant clahned a balance of $46,10 due. 
After his dtscharga he called on the owners 
fbr his pay, but they not being ready to pay, 
ofK^red him their promissory note for the 
amount, payable in twenty days. This 
offer was made in the office <^ the counsel 
of the owners* He objected to receiving il, 
and stated as a reason his apprehension 
that it might put at hazard his right to pro* 
ceed against the vessel. It was not stated to 
him that it would or would not be a waiver 
of his lien on the ship. But he was per- 
suaded to take the note upon the represen- 
tation that he would get his pay sooner on ' 
the note than he would by a libel against 
the ship. When he called for his pay on 
the maturity of the note, the owners gave 
him in exchange fbr it an order on their 
counsel. That not being accepted, ho re* 
turned it, and took back Uie note, and filed 
a libel against the ship. The note was 
brought into court and oflTered to be sifr- 
rendered. The defence was, that by con- 
senting to take the note the lien was dis- 
chamd. 

HaineSy for the Iibellant. 

Bradford^ for respondents. 

Wark, D. J.:— It is not denied that the 
services for which wages are claimed have 
been performed, and that the balance dc 
manded by the Iibellant remains due and 
unpaid. The only question is, whether by 
consenting to take the promissory note oV 
the owners for the sum clue, he has or has 
not lost his right of proceeding against the 
vessel ; notwithstanding the note is brought 
into court and offered to be surrendered to 
the makers. 

By the maritime law, the ship is hypothe- 
cated to the seamen for their wages, and so 
long as the debt remains due in the quality 
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of wages, tlie lien against the vessel con* 
tinues in force. If the lien is lost it must 
be because the acceptance of the sole 
operated as payment, and as a legal extin- 
guishment of the wages for which it was 
given. By the common law, a debt doe on 
simple contract is not discharged by the 
creditors accepting, another obligation of 
the same nature for the same consideration. 
Johnson V. John$an^ 11 Mass. Rep. 359. 
The new title is not considered as an ex- 
tinguishment of the old debt» but is treated 
as a merely collateral and additional se- 
curity. 

The same principle prevailed in the civil 
law. A credfitor bj taking a new obliga- 
tion for a debt did not extinguish the old 
title. The original obligation remained in 
force, and the second was held to be merely 
an accessory, which of course became ex- 
tinct when the principal debt was satisfied. 
,Tbe new title was never held to supersede 
the original cause of action, unless such was 
clearly proved to have been the intention 
of the parties. When this was the case, 
there was constituted what was technically 
called a novation. The old debt was trans- 
ferred to the new obligation, and the origi- 
nal cause of action was extinguished, and 
all the accessary and collateral securities 
attached to it were abandoned. Warkanig, 
Jut Ramanum Privatum^ voL 2, § 523. By 
the constitution of Justinian, a novation 
could never be inferred from presumptive 
evidence ; it could stand only on the express 
agreement of the parties. Code 3 : 42, B. 
&sHt 3 : 30, 30. The rigor of this consti 
tution has not been followed generally by 
those nations which have adopted the Ro- 
man law as the basis of their jurisprudence. 
A novation may be inferred from circum- 
stances, but they must be clear, urgent and 
conclusive) such as leave no doubt of the 
btention of the parties. CraU. Practicanan 
Observatianum. lAb. 2, Oh. 30, § 3, Voet. 
Ad. Pond. 46.2, 3 Vimhu Comm. in In$Hi. 
tdb. 8, 20, 3 § 7. Touilier DroH CivUe, vol. 
7, No. 266. 

This rule of jurisprudence which equally 
prevails in the common law and civil law 
is founded on this plain and reasonable 
principle, that no one ought on slight cir- 
cumstances to be presumed to renounce aoy 
of his rights. When a new security is taken 
for an old debt, the natural and legal pre- 
sumption is, that it is taken as collateral, 
unless it is expressly agreed, or is clearly 



to be inferred from the drcuoMtatioeai to 
have been the intention of the parties to 
cancel and aniitil the original cmuse of ac- 
tion, and substitute the new title Id its place. 

If the present case is to be decided upon 
these principles, it is clear that the deienee 
cannot prevail. It is manifeflt froa ihe 
evidence that the llbellant did not actually 
consent to renonnce his right of prooeediog 
against the vessel, because he objected to 
taking the note upon the very ground that 
it might endanger this rigbl. 

It is true that by the local law of this 
state, the acceptance of a negotiable secu- 
rity for a pre-existing debt, by simple con- 
tract, is generally held to he payment^ and 
an extinguishment gf the original cause of 
action. Thaicher v. Dtatmore, 6 Mass. 
Rep. 299. Chapman v. Dttroal, 10 ib. 47. 
WhUcomb V. WUHamg^ 4 Pick. 288. n'ood 
V. Bogweli, 12 ib. 269, 270. Vance v. 
Nobleborough, 2 Greenl. 121. Dt9cadiHa$ 
V. Harris, 3 Greenl. 298. The reason as^ 
signed for this departure from the prindples 
of the common law is that the debtor might 
otherwise be put to inconvenience, and pos- 
sibly be compelled to pay the debt twice ; 
as he could not successfoUy defend himself 
against an action on the note by an inno- 
cent endosee, by showing that the debt, for 
which it was given, hid been otherwise 
satisfied. The law, therefore, raises a pre- 
sumtion against the creditor, who has taken 
such a security, that he has renounced his 
right of action on the original contract. 
This, however, is only a presumption, which 
may be overcome by proof to the contrary ; 
but the burthen of proving this is thrown on 
the creditor. Maneely v. Gee, 6 Mass. Rep. 
143. Joknson v. Johnson^ 11 ib. 369. This 
is not only an innovation on the common 
law ; it is also a departure from the general 
law merchant. That puts upon the debtor 
the burthen of proving that the note was in- 
tended by the parties as a satisfection of the 
debt. 1 Burr. 9, Rhoades v. Barnes. 6 
Cranch R. 253, Sheely v. NandetiUe. 1 
Cranch, 161, Clarke v. Young. 3 East R. 
252, Jhake v. Mtchen. .10 Peters. R. 567, 
8, Peter v. Beverhf. ^ 4 Mnaon 343, Wal^ 
lace V. iiory, and like the common and ci^nl 
law it adheres to the natural pr^suinption, 
that when two securities ara given for the 
same debt, both titles are intended to be 
valid and binding, until the contraiy is 
proved, though but one satisfactuMi can be 
donmaded. 
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Adaittiiif tbe*, that this €m«e m to be 
goTerned bj the local law, 1ti« still on l!h« 
moftt ri^rioQS teterpretation of the rule, an 
open quesCioft upon the evidenee,' whether 
Hke note was received in satisfkctlom of (he 
wiiges or not. The teatfanony orf this point 
is not of a reiy conehuive iibaracter. The 
Kbellant consented to take the note upon 
the assurance that he would obtain his 
money on the note sooner than he could get 
it b J a libel against the vessel. And he 
Cook it with an uncertainty in his own mind 
whether he would thereby lose his remedy 
agstinst the vessel. That uncertainty was 
not removed by the owners, although it is 
manifest that (hey acted under the impres- 
«ion that such would be the eflhct, and the 
business was transacted in the presence and 
under the advice of their counsel. It may 
be conceded that if this had been a transac 
tlon between merchant and merchant, the 
presumptfon of the local law ought upon this 
evidence to prevail. They wouM be deal- 
mg on equal terms, and neither party would 
•be under any obligation to communicate 
what both are presumed to know ; (br ordi- 
narily every man is presumed to know the 
lh|^l consequences of his own acts. But 
this was between the merchant, owners and 
a seanuin. In the admiralty, seamen are 
dways treated as a fktored class of suitors, 
4nd entitled to a large and liberal protection, 
as being, in a qualified sense, the wards of 
Che court Prom their open and unsuspi- 
cious character, their inexperience in busl- 
BOSS, as well as their usual irtafe of destitu- 
tion and notorious improvidence, they are 
extremely liable to be overreached by the 
supertor knowledge and foresight of those 
with whom (hey deal, a^nd drawn into nn- 
equal bargains. And especially does their 
poverty with their habitual recklessness of 
die future, place them in a state of depend- 
ence, which subjects them very much to the 
power and influence of their employers. 
They in all respects, stand on unequal 
giroond with unequal advantages in treating 
with the merchant owners, a class of men, 
who by 'their education, habits, and course 
ef life) are remarkable for their shrewd- 
ness and quick perception of their interest, 
nnd the systematic steadiness with which 
k is pursued, as seamen are fbr the reverse. 
A court of admiralty will, therefore, inter- 
pose to protect them from the consequences 
of their own heedlessness and ignorance, 
■poa the same principles that courts of 



equity protect against their improvident 
bargains, young heirs dealing with their ex. 
pectnncies, or wards and cestui que trusts 
dealing widi their, guardians and trustees. 
ft habituaHy looks with jealousy upon the 
contncts aiiid dealings of owners with them, 
when there is anv departure from the ordi- 
nary terms of the contract, or the usual 
course of dealing; and if it appears that from 
thetr improvidence or necessities, they have 
been induced to waive any of their rights, 
without an adequate compensation, the court 
will set aside the most express stipulations 
as Inequitable. The JuHana^ 2 Dodson, 
504; Harden v. Chrden, 2 Mason, 554. 
The JURmtvo, 1 Hagff. S55 ; Brown v. LuH, 
2 Sumn. 441, 3 KenPs Camm. 193. 

Upon these principles how stands the 
defence of this cause. The libellant was 
persuaded to accept for his wages a promis- 
soiy note on the representatioi^ tnat he 
would thereby obtain the money Without the" 
expense and trouble of a suit, and sooner 
than he could get it by a libel agaihst the 
vessel; and mr these considerations the 
owners now contend that he renounced his 
lien on the ship, to which a seaman always 
primarfly looks as his best security. 

Now in the first place It is to be observ- 
ed that the first part of this representation 
turns out as the present suit shews, to be a 
fiiiiure by a breach of contract, on the part 
of the owners themselves. The second 
part, to wit, that he would obtain his wages 
sooner through the note than he could get 
them by a libel against the vessel, was un- 
true in point of fact, even on the supposition 
that the note had been paid at maturity. 
Xher note could not be demanded until aAer 
the expiration of twenty days. But a libel 
for wages, when the parties are all present 
and there is no defence, is never permitted 
to remain in this coifft for half that time. 1\) 
a seaman the delay is, in many cases equiv. 
alent to the denial of justice. His daily 
bread Is earned by his daily labor, and that 
is of course upon the water. He is unfitted 
by his tastes and bis habits for the common 
occupation of a laborer on land. It would 
be diiiicult for him to find employment if he 
sought it, and not easy for him to perform 
the service, if the employment was found* 
He usually has not the means to pay his 
expenses ashore for any length of time, an^ 
if he had, it would be better for him to 
abandon a moderate claim, than to awaft 
the distant result of a suit in its slow pro- 
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grew through the forms of th$ ordinary 
courts of justice. In all maritime couotriesy 
therefore, aeamen are privileged to go into 
their owa peculiar courts, whose course and 
fiirma of proceedixigSi are adapted to the di- 
rect and guileless character of the auiton, 
aiid the simplicity of their causes ; where 
the proceedings are prompt and justice is 
administered without delay. Velo leoaUh-- 
mne BtT^Ua forenau Ktunk. Qua$i, lUutt, 
QuasL 37. Locceniuai De Jwe Mantimo 
Lib. 3. Cap. lOy In the adroiiBlty, causes 
for substraction of wages are always sum- 
mary without the prolix formalities and de- 
lays of plenary causes. The consideratioas 
therefore, for which the libellanl was in* 
duced to waive his lien on the ressel, if such 
be the legal effect of the act, have either 
&iled in point of fact, or were founded in 
error and jfpistake. 

But Rirther ; he never did, in point of fact, 
consent to waive his remedy against the 
vessel. • A doubt, it is true, arose in his 
mind whether such might not be the legal 
consequence of his accepting the note, but 
unless this was the necessary result in law, 
he did not make it so by his consent. If 
then it is to be adjudged that the lien is lost, 
it must be simply by force of the presump- 
tion of the local law, against the rule of the 
common law and the general law merchant ; 
and equally in opposition to the principles 
of the civil law and the natural presump- 
tions arising out of the contract itselC^^r 
when a creditor takes a new securitj^he 
natural presumption is, that it is taken as 
subsidiary to tbs original obligation, unless 
it be a security of a higher nature. But in 
the present case it was of an inferior na> 
ture, or rather it was a renunciation of the 
better part of his actual security, without 
any compensatorr adfantage. For the 
owners were equally liable on the contract 
for wages as upon the note, and for these 
also he had a remedy against the master 
and the vess^, in addition to the personal 
liability of the owners. 

It is not necessary for me to consider 
how far a court of common law would feel 
itself bound to enforce against the seamen 
in this case the rule of the local law. A 
court of admiralty, it is certain, will, in some 
cases, give a remedy where a court of com- 
mon law would not. By its constitution it 
is required to decide ex aquo et bona, and 
its practise shows that it is not, in the ad- 
ministration of justice, tied down to the dry 



aud sometimes hacsh mles of tlie cocbomni 
law. Within the limits of its jurisdiction it 
acts tqpon the liberal and enlaiiged princi. 
pies of a court of equi^ ; and e^ectalJy ic 
does so in dealing with the contncu be- 
tween seamen aiid ship owners. Broum 
V. LuU, 2 Summ. R. 443. The ifi- 
nerva^ Usgg. 347. The FortUf$de, 2 Dod. 
587. The Beima, Ree's R. lOe. It 
goes as fiir in extending its prolectioa to the 
weaker party in these cases, as a court of 
equity does in any case, unless it be where 
a party is strictly a ward of the oouit, and 
it acts in the character of guardian* It ap- 
plies the same protective pnaciples tJbat a 
court of general equity jurisdicticMi does 
where the parties stand to each other in 
fiduciaiy relations as that of 9Xionmy and 
client, beneficiaiy and tnistee, or pr'uicipal 
and agent, and will not allow an owner to 
derive any benefit from a surprise he has 
practised upon the inexperience or igsorsnce 
of a seaman, or an advanta^ he 1ms taken 
of his necessities. 

In this view of the habits and the course 
of a court of admiralty, I do not feel myself 
authorized to say that the libeliant in taking 
tiie note, waived his privilege against the 
ship. He acted under a species of con* 
strainL lie was indigent and needed 
prompt payment. He was entitled to it 
without delay, and he consented to receive 
the note upon the assuiunce that it was his 
most expeditious mode of obtaining it. The 
most that can be said is, that it may have sus« 
pended his rights of suing out process untfl 
the note arrived at maturity, or until iie snr* 
rendered it to the makers. To have given 
to the act the effect of a waiver of his privi. 
lege and an extinction of the lien, it should 
in the first place have been distinctly stated 
to him that such would be the result ; and 
as at present advised^ my <'wn opinion is, 
that the note should also have been aecom* 
panted with some other security in addition 
to the personal liability of the owners, as an 
equivalent and a compensation foe the dis. 
charge of the lien. 

This it appears to me is the judlgmeat 
which the court is required to pronounce on 
this transaction ; and my mind fortified in 
this conclusion by the judgment pronounced 
by the circuit court in the case of BrmimM 
v. LulU before referred to. The court there 
stated, with great clearness and force, the 
reasons for watching with jealousy any ia^. 
novation upon the usual form of the mari* 
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aera oonCvBttlfaad tke coocliMiOR fipom the 
whole ifl^^ftt **wlMiievairatt]rstipiifetimii8 
iotmd IB the sfaipfMig aittclet, whkh lieio* 
^tea fipom the rights Md privilegee of sea* 
aneti, oooftt of ttdminkf hohl h void, m 
fiMiiided on impoBition or an undue advan* 
lafe taken ef the neeentliee and ignorance 
aiul naprovideiiee, unleea twothiagB ooaour; 
^-firal, thai the Mature and opafation of the 
clause is Miy explaiaed to them ; and ae- 
coodly, that aa additional oonpeaaation ia 
allowed entirely ade<|iiate to the -new re* 
atricUon, and mlaa irapoaed upon them 
thereby." 

The aane reaaona ^ aatural juatiee and 
public |K>licf , upon which theae priaciplea 
are fowidedy apply with equal force to any 
adjoatnaent or aetdeaent of the wages, after 
they are earned, by which they are not ac* 
tualiy paid. The wages while they remain 
doe ia that- quality, are a priviieged debt ; 
and a aeaman ought nol to lie presumed to 
vatTe any privilege attaehed to his demand 
anless the iegai efl^t of the settlement is 
fully expbun^ to him at the time, and some 
adtantam or security is allowed in eompen- 
satioa &r that wiiich he renounces. My 
•piaion, tberelbxe is, that the lien is not 
k»st. 



THE NEW POST OFFICE LAW. 

Paand March 3, 184d.— 2*o g0 ia/o efed 
July 1, 1845. 

An Act to reduob the Rates op Post- 
age, TO LitolT THE USE AND CORRECT 
THE ABUSE OF THE PrANKINO PfervILEOE, 
AND ^R THE PREVENTION OP FrAUDS ON 

THE Revenues op the Post Opfice De- 
partment. 

Be k mkoeUd 6f Me SauUe mi Heme 
of RepnuHiaHoeM </ the JMied Sidiee ^ 
Amenca ta Cemgreu aegemhiedj That from 
and after the first day of July neict, mem- 
hers of oongress and delegates from terri^ 
ioriea may xeccive letters not occeeding 
two ounces in weight, free of postage, 
during the recesa of congrees, any thin^ to 
the contraiy in this act notwitostanding : 
and the same franking privilege whioh is 
granted by this act to the members of the 
two houses of congress, is . hereby extend* 
ed to. the vice president of the United 
Atates, and in lieu of the mtea of postage 
aow est^lished by law, there shall he 
diai|;ed the following latea, viz: For eveiy 



single ietter in manuscript, or paper of any 
kind by or upon which information shall be 
asked for or communicated in writtng, or 
by marks and signs, conveyed in the mail 
for any distance under three hundred miles, 
five cents ; and for any distance over three 
faumked miles ten cents; and for a double iet- 
terthereshaU be chargeddouUe these rates; 
and for a treble letter treble these rates; 
and for a quadruple letter quadruple these 
rates; and every letter or 'parcel not ex- 
ceeding hfdf an ounce in weight shall be 
deemed a single ^tter, and every additional 
weight of half an ounce, or additional 
w^ght of less than half an ounce, shall be 
chaiged with aa additional single postage. 
And all drop letters, or letters p&ced in any 
post oiice, not for transmission by mail, 
but for delrvery only, shall be charged with 
postage at the rate of two cents each. And 
all letters which shall hereafter be adver* 
tised as remaining over in anv post office 
shall, when delivered out, be charged with 
the^ costs of advertising tiie same in addi* 
tion to the regular postage, both to be ac- 
counted lor as other postages now are. 

§ 2. Amd he ii ferther enacted^ That alt 
newspapers of no greater size or superfices 
than nineteen hundred square inches may 
be transmitted tlvough the mail by the 
editon or pubK^iers thereof, to ail sub- 
scribers or persons within thirty miles of 
the city, town, or other plaee in which the 
paper is or may be printed, free of any 
chaige for postage whatever ; and all news* 
papers of and under the size aforesaid, 
which shall be conveyed in the mail any 
distance beyond thirty miles from the place 
at which the same may be printed, shall be 
subject to the rates of postage chargeable 
upon the same under the tlurtieth section 
W the act of congress approved the third 
of March, one thousand eight hundred and 
twenty-fivC) entitled ^An Act to reduce 
into one the several Acts for establishing 
and regulating the Post Office Departs 
meat ;'' and upov all newspapers of greater 
size or superficial extent than niaeteett 
hundred square inched, there shall be 
charged and collected the same rates of 
postage as are prescribed by tlus act to be 
charged on magaaines and pamphlets. 

§ 3. Amd he U further enacted^ That all 
printed or litho^phed circulars and hand- 
bills or vhdrertisemeats, printed or lithe^ 
gn9he44i«*quarto post or single cap papep, 
or paper sot laxger than singte cap, folded. 
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directed, and unsealed^ shall 
with postage at the rate of two 
each sheet) and no more, whatever be the 
distance the same may be sent; and aU 
pamphietSy magazineay periodkak, and ev* 
eiy other kind and deacription of printed or 
other matter, (except newspapers,) which 
shall be unconnected with any manuscript 
communications whatever, and which it is 
or may be lawful to transnut by the mail 
of the United Statea, s^ali be charged with 
postage Bijhe rate of two and a half cents 
for each copy sent, of no greater weight 
than one ounce, and one cent additional 
shall be charged for each additional ounce 
of the weight of evety such pamphlet, mag- 
azine, matter, or thing, which may be trans- 
mitted through the mail, whatever be the 
distance the same may be transported ; and 
any fractional excess of not less than one 
half of an ounce, in the weight of a^ such 
matter or thing, above one or more ounces, 
shall be charged foi- as if said excess amount- 
ed to a full ounce. 

§ 4. And beii/uriker enaciedj That the 
postmaster genend be, and he is hereby 
authorized, upon all mail routes over or 
upon which the amount of matter usually 
transported, or which may be ofiered or de- 
posited in the post office or post offices for 
transportation, is or may become so great 
as to threaten materially to retard the pro- 
g^as or endanger the security of the letter 
fQail, or to cause any considerable avgu* 
ik&entation of the cost of tianspoKting the 
vhole mail at the present rate of apeed, to 
provide for the separate and more secure 
conveyance of the letter mail, at a speed at 
least equal to that at which the mail is now 
transported over such route, taking care 
to allow in no case of any greater delay 
in the transportation of the other matters 
and things to be transported in the mail on 
any such route than may appear absolute- 
ly necessaf^, regard being had to coat of 
expediting its transportation, and the means 
at his disposal or under his control for ef- 
fecting the same. 

§ 5. And be it fiurihet enaciedj That ^e 
tifenty-seventh section of the act of con* 
gress entitled '^ An Act to reduce into one 
the several Acts for establishii^ and rega< 
hXing the Post Office Department,'* ap- 
proved and Signed the third day of March, 
in the year one thousand eight hundred and 
twenty-five, and aU other acts and parts of 
icts granting and conferriqg upon any per- 



be ehurged [son whataoaver the right or privilege to le-^ 
^o cents for "isetveaad traoBnit throng tlM snii, free 



of postage, lellera, peo^eta^ oewspapen^ 
periddicala, or atbar mattera, be, and the 
same are ikefeeby «tteriy abpo^ed and re- 
pealed. 

§6^AMdbeiiJwikerwmu!lmk That tern 
and after the piwage of this act, all afficen 
ol the government of the Unked Sti^ea, 
heret<rfM« kwring the frankiag privile^y 
shall be authorized and reqetrad to keep 
an account of all postage charged to and 
payable by them, respectively, upon lettera, 
packages, or other matters received throngli 
the mail, touching the duliea or busiaeaa 
of their respective officea; and said ae«- 
counts for postage, upon being duly veri- 
fied by the said officea, respectively, ahail 
be allowed aad paid qnaitet yeariy, out eff 
the contingent fund of the burean or de- 
partment to which the officeia aioreaaii 
may respectively bc^o^g or be attached. 
And tiie three assistant postmasters een- 
erai shall be entitled to have reottted by 
the postmaster in Washington all poatage 
charged upon letters, pa&ages or ofiher 
matter, received by them respectively 
through the mail, touching the businesa of 
the post office department, or the particular 
branch of that business committed to them^ 
respectively ; and each <^ the said asaiatant 
postmasters general shall be, and hereby 
is,authoriaed to transmit Uirough the mail^ 
free of postage, eny letters, packages, or 
other matter relating exdiiaively to nia of- 
ficial duties, or to the busiiiess of the post 
office department; but he shall, in every 
such case, endorse on the back of the letter 
or package so as to be seat free of posta^, 
over his own signature, the words *^ official 
business.'' And for any such endorsement 
falsely made, the pefson so ofiendhig ahall 
forfeit and pay three hundred doUars. And 
the several deputy postmasters tHronghoat 
the United States shall be antiioriaed to 
charge, and have allowed to them in the 
settlement of th^ accounts with the poat 
office department, all postage which tbmy 
may have paid or had charged to thera^ 
respectively, for letters, packages, or other 
matteia received by theaa on the bosinass 
of their respective offices or of tho poat o^ 
fice department, upon a verification on oath 
of their accounts for the same, and the 
trensmissioa of the charged letters ai 
vouoheTH; sad the said several depety 
postmasters shall be, and hereby aie, a«* 
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thorixed to «end through the mall, free of 
postage, all letters and jpackages which it 
may be their duty, or they cnay have oc- 
oasioD, to transmit to any person or place, 
and which shall relate exclusively to^the 
business of their respective offices, or to 
the business of the post office, department ; 
but in every such case, the deputy post- 
master sending any such letter or package 
shall endorse thereon, over his own signa- 
ture, the words ^post office business.'' 
And for any and every such endorsement 
&lsely made, the person making the same 
shall forfeit and pay three hundred dollars. 
And when the commissions c^ any post- 
master amount to less than twety-five dol- 
lars per annum, it shall be lawful for the 
postmaster general to increase- the rate of 
his commissions, provided thait they do not 
exceed fifly per cent, on letter postage ac- 
qruing at such office ; and the postmaster 
general is hereby required to cause ac- 
counts to be kept of the postage that 
would be chargeable at the rates prescrib- 
ed in this act upon all matter passing free 
through the mail according to the provi- 
sions of this act ; aad the sums thus charge- 
able shall be paid to. the post office depart- 
ment from the contingent funds of the two 
houses of congress and of the other depart- 
menta of the government for which such 
Aoail service may have been performed, and 
whese there is no such fund, that they be 
paid out of the treasury of the United 
States. 

§ 7. And be it fitrther enacted^ That the 
act of congress entitled, ^^ An act authoriz- 
ing the ffovemora of the several states to 
transmit by mail certain books and docu- 
aoents," approved June the thirtieth, one 
thousand eight hundred and thirty-four, 
shall remain and continue in full force* any 
thing hereinbefore to the contrary notwith- 
standing; and the members of coi^ess, 
the delegates from territories, the secretary 
of the senate, and the clerk of the house of 
representatives, shall be, and they are here- 
by, authorized to transmit, free of postage, to 
any post office within the United States, or 
the territories thereof,any documents which 
have been or may be printed by order of 
either house of congress, anythmg in this 
law to the contrary notwithstanding. 

§ 8. And be U further enmcled, That each 
member of the senate, each member of the 
bouse of representatives, and each delegate 
from a territory of the United States, the 



secretary of the senate, and the clerk of the 
house of representatives may, during each 
session of congress, and for a period of 
thirty days before the commencement and 
thirty days after the end of each and every 
session of Congress, receive through the 
mail, free of postage, any letter, newspaper, 
or packet, not exceeding two ounces in 
weight ; and all postage ctiarged upon any 
letters, packages, petitions, memorials, or 
other matters or thmes received during any 
session of congress, by any senator, mem- 
ber, or delegate of the house of representa- 
tives, touching his official or legislative 
duties, by reason of anv excess of weight 
above two ounces, of the matter or thing 
so received, shall be paid out of the con- 
tingent fund of the house of which the per- 
son receiving the same may be a membier. 
And they shall h&ve the right to frank' 
written letters from themselves during 
the whole year, as now authorized by law. 

§ 9. And be U further enacted^ Tliat it 
shall not be lawful for any person or per- 
sons to establish any private express or 
expresses, for the conveyance, nor in any 
mtmner cause to be conveyed, or provide 
for the conveyance or transportation, by 
regular trips, or at stated periods or inter- 
vals, from one city, town, or other place^ 
to any ^her city, town, or ^ace in Uie 
United States, between and from and to 
which cities, tpwns, or places, the United 
States mail is regularly transported, under 
the authority of &e post office departments^ 
of any letters, packets, or packages of let- 
ters, or other matter properly transmittal 
ble in the United States mail, except news- 
papers, magazines, and periodicals; and 
each and every person ofTending against 
this provision, or aiding or assisting uiere- 
in, or acting as such private express, shaU| 
for each time any letter or letters, packet 
or packages, or other matter properly trans* 
mittable by mail, es^cept newspapers, pam- 
phlets, magazines, and periodicals, shall or 
may be, by him, her, or them, or through 
his, her, or their means or ins^mentality^ 
in whole or in part, convened or transport- 
ed, contrary to the true intent, spirit, and 
meaning of this section, forfeit and p^j the 
sura of one hundred and fifly c^oHars. 

§ 10. And be ii further enacted^ That |f 
shall not be lawful for any atage coach^ 
railroad car, steamboat^ packet boat, ox 
other vehicle or vessel, nor imv of the 
ownersi managers, servants, or crewa 9^ 
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eitber, which regularly performs trips at 
stated periods on a post route, or between 
two or more cities, towns or other places, 
firom one to the other of which the United 
States mail is regularly conveyed under the 
authority of the post office department to 
transport or convey, otherwise than in the 
mail, any letter or letters, packet or pack- 

Xof letters, or other mailable matter 
tsoever, except such as may have re- 
lation to some part oC the cargo of such 
steamboat, packet boat, or other vessel, or 
to some article at the same time conveyed 
by the same stage coach, railroad car, or 
other vehicle, and excepting also, news- 
pajpers, pamphlets, magazines, and periodi- 
cals ; and for every such 6fience the owner 
or owners of the stage coach, railroad car, 
steamboat, packet boat, or other vehicle or 
vessel, shall forfeit and pay the sum of one 
hundred dollars; and tne driver, captain, 
conductor, or person having charge of any 
such stage coach, railroad car, steamboat, 
packet boat, or other vehicle, or vessel, at 
the time of the commission of any such of- 
fence, and who shall not at that time be the 
owner thereof, in whole nor in part, shall, 
in like manner, forfeit and pay, in every 
such case of offence, the sum of fifty dol- 
kcs. 

§ 11. And be U further enacted^ That the 
owner or owners of every stage coach, rail- 
road car, steamboat, or vehicle or vessel, 
which shall, with the knowledge of any 
owner or owners, in whole or in part, 
or with the knowledge or ..connivance of 
the driver, conductor, captain, or other per- 
son having charge of any such stage coach, 
railroad car, steamboat, or other vessel or 
vehicle, convey or transport any person or 
persons acting or employed as a private 
express for the conveyance of letters, 
packets, or packages of letters, or other 
mailable matter, and actually in possession 
of such mailable matter, for the purpose of 
transportation, contrarv to the spirit, true 
intent, and meaning of the preceding sec- 
tions of this law, shall be subject to the 
like fines and penalties as are hereinbefore 
provided and directed in the case of per- 
sons acting as such private expresses, and 
of persons employing the same ; but noth- 
ing in this act contained shall be construed 
to prohibit the conveyance or transmission 
of letters, packets, or packages, or other 
matter, to any part of the United States, 
by private faiuids, no compensation being 



tendered or received therefor in any way, 
or by a special messenger employed only 
for the single particular occasion. 

§ 12. And be U further enactedy That all 
persons whatsoever who shall, after the 
passage of this act, transmit by any private 
express, or other means by this act de- 
clared to be unlawful, any letter or letters, 
package or packages, or other mailable 
matter, excepting newspapers, pamphlets, 
magazines, and periodicals, or who shall 
place or cause to be deposited at any ap- 
pointed place, for the purpose of being 
transported by such unlawml means, any 
matter or thing properly transmittable, by 
mail, excepting newspapers, pamphlets, 
magazines, and periodicals, or who shall 
deliver any 'such matter, excepting news- 
papers, pamphlets, magazines, and periodi- 
caLs for transmission to any agent or agents 
of such unlawful expresses, shall, for each 
and every offence, forfeit and pay the sum 
of fifty dollars. 

6 13. And be it further enacted^ That 
notning in this act contained shall have the 
effect, or be construed, to prohibit die con- 
veyance or transportation of letters by 
steamboats, as authorized by the sixth sec- 
tion of the act entitled " An act to reduce 
into one the several acts for establishing 
and regulating the post ofiice department 
approved the third of March, one thousand 
eight hundred and twenty-five.** Prandedj 
That the requirements of said act be strict- 
ly complied with, by the delivery, within 
the time specified by said act, of all letters 
so conveyed, not relating tq the cargo, or 
some part thereof, to the postmaster or 
other authorized agent of the post office de- 
partment at the port or place to which said 
letters may be directed, or intended to be 
delivered over from said boat ; and the 
postmaster or other agent of the post office 
department shall charge and collect upon 
all letters or other mailable matter, so de- 
livered to him, except newspapers, pamph- 
lets, magazines, and periodicals, the same 
rates of postage as would have been charged 
upon said letters had they been transmitted 
by mail firom the port or place at which 
they were placed on boara the steamboat 
from which they were received ; but it is 
hereby expressly provided, that all the 
pains and penalties provided by this act, 
for any violation of the provisions of the 
eleventh section of this act, shall attach in 
every case to any steamboat, or to the 
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owners and persons having charge thereof, 
the captain or other person having charge 
of which shall not, as aforesaid, comjSy 
with the requirements of the sixth section 
of the said law of 8ne thousand eight 
hundred and twenty-five. And no post- 
master shall receive, to he conveyed hy 
the mail, any packet which shall weigh 
more than three pounds. 

§ 14. Aiid be U further enaetedy That the 
postmaster general shall have power, and 
Ke is hereby authorized to contract with 
the owners or commanders of any steam- 
boat plying upon the western or other wa- 
ters of the U nited States, for the transpor- 
tation of the mail for any length of time or 
number of trips, less than the time for 
which contracts for transporting the mail 
of the United States are now usually made 
under existing laws, and without the pre- 
vious advertisements now required before 
entering into such contracts, whenever in 
his opinion the public interest and conve^ 
nience will be promoted thereby : Provide 
edf That the price to be paid for such ser- 
vice shall in no case be greater than the 
average rate paid for such service under 
the last preceding or then existing regular 
contract for transporting the mail upon the 
route he may so for a less time contract for 
the transportation of the mail upon. 

§^15. And be it Jfurther enacted^ That 
" mailable matter," and " matter properly 
transmittable by mail," shall be deemed 
and taken to mean, all letters and news- 
pipers, and all magazines and pamphlets 
periodically published, or which may be 
published in regular series or in successive 
numbers, under the same title, though at 
irregular intervals, and all other written or 
printed matter whereof each copy or num- 
oer shall not exceed eight (^nces m weight, 
except bank notes, sent in packages or 
bundles, without written letters accom- 
panying them: but bound books, of any 
^ize, shall not be held to be included with- 
in the meaning of these terms. And any 
packet or packets, of whatever size or 
weight, beins made up of any such mail^ 
ble matter, wall subject all persons con- 
cerned in transporting the same to all the 
penalties of this law, equally as if it ixr 
they were not so made up into a packet or 
packages. But nothing in this act con- 
tained diall be so construed as to prohibit 
any person whatever from transporting, or 
causing to be transported, over any mail 



route, or any road or way parallel thereto, 
any books, magazines, or pamphlets, or 
newspapers, not marked, directed, or in- 
tended for immediate distribution to suh- 
^ribers or others, but intended for sale as 
merchandise, and transported in the usuid 
mode of transporting merchandise over the 
particular route us^, and sent or consign*^ 
ed to some bona fide dealer or agent for the 
sale thereof; xior shall anything herein be 
construed to interfere with the right of any 
traveller to have and take with lum or her 
for his or her own use, any book, pamph* 
let, magazine, or newspaper. 

§ 16. Asid be it father enaeted^ That the 
term '< newspaper," hereinbefore used^ 
shall be, and the same is hereby defined to 
be, any printed publication, issued in num* 
hers, consisting of not more than two sheets^ 
and published at short intervals of not more 
than one month^ conveying intelligence of 
passing events, and bona fide extras and 
supplements of any such pnbUeation. AnA 
nothing herein contained shall be so oob« 
strued as to prevent the free exdianee oi 
newspapers between the publishers mere* 
of, as provided for under the twenty-ninA 
section of the act entitled ^' An Act to re* 
duce ixkto one the sevoml acts fw establish- 
ing and regulating the Post Office Depart* 
ment, approved the third day of March^ 
one thousand eight hundred and twenty* 
five." 

§ 17. And be it furrier enaetedf That all 
pecuniary ifenalties and forfeitures, incur* 
red under this act, shall be one-half for the 
use of the perron or penons inlbrming and 
prosecuting for the same, and the other 
half to the use of the United States, and 
shall be paid over to the postmaster general^ 
and accounted for by him as other moneye 
of the department ; and all causes of action 
arising under this act may be sued, and all 
ofienders against this act may be prose* 
cuted, before the justices of the peace, m»» 
gistiates, or other judtoial courts of the 
several states and <^ the several territories 
of the United States, they having compe^ 
tent jurisdiction, by the laws of such stiUea 
or territories, to the trial of claims and da* 
maads of as great value, and of the prose* 
cutaons, where the punishment are of •• 
great extent ; and such justices, nia^ris« 
trates, or judiciary, shall take cognizance 
thereof, and proceed to judgment and eze* 
cution, as in other cases* 

§ IS. And be ii further enacted^ That it 
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shall be the duty of the postmaAter general 
in all futnre lettings of contraw^tB for the 
transportatioo of the mail, to let the saroe^ 
IB ererj csmb, to the lowe^ bidder^ tender- 
ing nafficient euarranteeB for faithful per- 
formance! vithottt other reference to the 

soiode of such transportation than may be 
necf ssary to provide for the due celerity, 
Ci-r dinty, and aecarity of mich transporta- 
tion ; nor shall any new contractor hereaf- 
ter b6 required to purchase out, or take at 
▼aluation^the stock or vehicles of any pre- 
vious contract^' for the same route. And 
«I1 advertisements made under the orders 
of the postmaster general, in a newspaper 
or newspapers, of letters uncalled for in 
any post office, shall be inserted in the 
{MLper or papers, of the town or place where 
the office advertising may be situated, 
having the largest circulation, provided the 
editor or editors of such paper or papers 
Aall agree to insert the same for a price 
not greater than that now fixed by law ; 
nod in case of question or dispute as to the 
amouDt of the circulation or any papers, 
the editors of which may desire this adver- 
tising, it riiall be the duty of the postmas- 
ter to receive evidence and decide upon 
the fact. 

§ 19. And he it /vriher enacted^ That to 
insare, as &r as may be practicable, an 
^ual and just rate of compensation, ac- 
cording to the service performed, among 
the several railroad companies in the United 
States, for the transportation of the mail, 
it shall be the duty of the postmaster 
general to arrange and divide the railroad ' 
ioutes, induing thofe in which the ser- 
vice is partly by railroad and partly by 
iteamboats, into three desses, accoirdin^ 
to the size of the mails, the speed with 
which they are conveyed, and the import- 
ance of the senrice ; and it shall be lawful 

. for him to contract for conveying the mail 
with any sacb railroad company, either 
with or without advertising n>r such con- 
tract : Fmvidedy That for Uie conveyance 
ttf the mail an any railroad of ^e first class, 
he ^hall Qot pay a higher rate of compen- 
sation than is now allowed by law ; nor for 
esrrying the mail on any railroad of the se- 
cond chus, a greater compensation than 
«Ae hundred dcSiars per mile per annum, 
ner for carrying the mail on any railroad 
«f the third class, a greiUer compensation 
than fifty ddia» per mile per aimum And 
in case the postmaster general shell not be 



able to conclude a contract for carry! r^ the 
mail on any of such railroad routes, at a 
compensation not exceeding the aforesaid 
maximum rates, or for what he may deem 
a reasonal^le and fair compensation for the 
service to be performed, it shall be lawful 
for him to separate the letter mail &om the 
residue of the marl, and to contract, either 
with or without advertising, for conveying 
the letter mail over such route, by horse 
express or otherwise, at the greatest speed 
that ean reasonably be obtained ; and also 
to contract for carrying over such route 
the residue of the mail, in wagons or other- 
wise, at a slower rate of speed : Provided^ 
That if one-half of the service, on any rail- 
road, is required to be performed in the 
night season, it shall be lawful for the post- 
master general to pay twenty-five per cent, 
in addition to theiiforesaid maximum rates 
of allowance : And provided further y That 
if it shall be found necessary to convey 
over any railroad' route more than two 
mails daily, it shall bej awful for the post- 
master general to pay such additional com- 
pensation as he may think just and reason- 
able, having reference to the service per- 
formed and the ihaximum rate of allow- 
ance established by this act. 

§ 20. And be it further enacted, TTiat aU 
causes of action arising under this act may 
be sued, and all ofl^nders against this act 
may be prosecuted before any circuit or 
district court of the United States, or of 
the district of Columbia, or of the territory 
of the United States. 

' § 21. And be it farther enactedy That for 
the purpose of guarding against the possi- 
bility of any embarrassment in the opera- 
tions of the post office department, conse- 
quent upon any deficiency of the revenues 
of said department which may be occasion- 
ed by the reduction of the rates of postage 
by this act made, there be, and hereby is, 
appropriated the sum of seven hundred and 
fifty thousand dollars, to be paid out of any 
money in the treasury not otherwise ap- 
propriated, and to be placed to the credit 
of the post office department in the trea- 
sury of the United States, to be applied, 
under the direction of the postmaster gen- 
eral, to supplying any deficiency in the 
regular revenues from |K)stage, in the same 
manner as the revenues of said department 
are now by law applied. ' ' .;^ 

§ 22. And be it further enacted^ That in^ 
case the amount of postn^ ' colL^cled from 
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the fates of postage prescribed by this act, 
with the annual appropriation from the 
treasary of seven hundred and fifty thou- 
sand dollars herein grA^ted, shall prove in- 
sufficient to defray uie expense of the mail 
service throughout the United States to aa 
extent equal to what is now enjoyed by 
the public, and also the expense of extend- 
ing and enlarging the smne in due propor- 
tion with the mcrease and expansion of the 
population, particularly in the new states 
and territories, the deficiency that may 
arise shall be paid out of any moneys in the 
treasury not otherwise appropriated : Pro- 
9idedj That the amount of expenditure for 
the post office department shall not in the 
entire aggregate, exclusive of salaries of 
officers, clerks, and messengers, of the 
general post office, and the contingent fbnd 
of the same, exceed the annual amount of 
four million five hundred thousand dollars. 
6 23. And be U fuHher enacted^ That 
nothing in this act contained, shall be con- 
strued to repeal the laws heretofore enact- 
ed, granting the franking privilege to the 
president of the United States when in of- 
fice, and to all ex-presidents, and to the 
widows of the former presidents, Madison 
and Uurrison. 

JOINT RESOLUTION 

To fix the time whea the act to reduce the rates 
of pgetage, to limit the use and correct the abuee 
of the franking privilege, and for the prevention of 
frauds on the revenues of the post otHce depart- 
ment, piMsed at this session, shall go into eflbct. 

Beiolned hy the Senate ttnd Home of Rtfre- 
9eniaii»e$ qfthe United Statee ^f America in 
CongrcMs auembled. That the Act " to iUrduce the 
Rates of Postage, to limit the use and correct the 
abuse of the Franking Privilege, and for the pre- 
▼eation of finudi on the revenues of the Poet Ollice 
I>epartmeot,'* paned at the present session, shall 
go into effect on and afler the nrst day of July next, 
and not sooner, anything in said Act to the con- 
trary notwithstanding. 

Approved, Marcli 3, 1845. 



TRADESMENnS MARKS.* 

Abt. I. 

LosD HASDWiCKiBy in a case before bhn, 
la reported to have said, ^* every particular 
trader has some paiiicuhir mark or stamp ; 
but I do not know any instance of granting 
an injunction here, to restrain one trader 
from using the same mark with another, and 
I think it would be of mischievous conse. 



*The greater portion of this article appeared in 
the London Quarterly Review of Jurispruaence, 



quance to do it"* MotwtthttaiidiBg this 
opinion of so lewtMd a judge, we find a vt« 
riet/ of instances in later times, in whl<^ ^ 
injunctions have, under such circumstahcefty 
been granted. Lord Mardwicke, however, 
does not deny that there are cases hi whidi 
an action at hiw woaM fie, and he alhides 
to the case referred to in argoments cited 
by Mr. Justice Dodderidge^ in Popham, 151, 
where it was held that aoi action at law 
could lie against a cloth-worker for using 
the same mark as anodier in the same trad^. 
But his lordnhip thus remarks, that ^'itwsa 
not the single act of making use of the maik 
that was sufficient to maintafai the action, 
but the doing it with a fraudulent design to 
put off* bad cloths by this means, and Co 
draw away customenr from the other cloth- 
ier ; and there is no diflkrence between a 
tradesman's putting up the same «ign, and . 
making use ct the same mark with another 
of the trade." In the case, however, before 
Lord Hardwickej h was not necessary to 
determine so broad a question; and we 
shall see that in the subsequent cases. Us 
lordship's view has not been feflowed. It 
also appears that the right of protection does 
not depend on the wilfhl fraud of the de- 
fendant, but that a person innocently using 
the marks of the plaintiirmay be restrained 
from so doing. The ground for not grant* 
ing the injunction in Uie case before Lord 
Hardwicke was the (act, that the plaintiff 
had not made out his tide to the mark in 
question. It was on this ground, and on 
this alone, that the injunction was refused ; 
for if. Lord Hwrdaicke admits, an action lit 
law, may in some oases arise, then it M' 
lows, from the^rittcinles of equity, that the 
court of chancery ww, on such a case be* 
ing made out as would support an action at 
law, inteifore to prevent irreparable injury, 
and also by granting an account give that 
relief for which diamages at law, could taot 
in many instances, afford an adequate com* 
sation in reference to the injury received. 
But the riffht at law, and a very strong 
case, must be fully maide out before a comt 
of equity will interfere in the first instance, 
The lord chancellor, in Motfey v. Dmoi^ 
ham^f said **the court, when it interferes hi 
cases of this sort, is exercising a jurisdii. 
don on a legal right ; and although some* 
times, in a strong case, it interferes in tho 



* Blanehard v. Hull, 2 Atk. 484. 
t3MyI.ltCr. 1. 



286 



TQS NB^ YORK. LBGiML OBSBUWBL 



Tndemen'fl MarlOL 



first inflrtance by iiyuncftloii, jiet, in a gen- 
era^ way, it puU the paity upon asserting 
« Ilia right by trying it in ^ action at law. 
If it does not do this^ it permits the plain- 
iiS, notwithstanding the suit, to bring an ac- 
tion. In both cases the court is only acting 
in the aid ot, and is only ancillary to the 
legal right« I can hardly conceive a case 
in which the court will at once interfere by 
injunction, and prevent the defendant from 
disputing the plaintiff^s legal title." In 
that case, the injunction had been granted 
in the first instance in the court below, but 
no provision had been made for permitting 
the right to be tried at Llw. 

The first thii^ to be shewn is the legal 
title : Thus, where the plaint ifiTs father 
prepared and sold a medicine, called '^ Dr. 
Johnson's Yellow Ointment,*' for which no 
patent had been taken out, and the plaintiff, 
after his fiuher's death continued to sell the 
same, and the defendant sold the medicine 
with the same mark ; Lord Mansfield said, 
*' If the defendant had sold a medicine of 
his own under the plaintifTs name or mark, 
there would be a fraud for which an action 
would lie; but here both plaintifiT and de- 
fendant use the name of the original inven- 
tor, and no evidence was given of the de- 
fendant's having sold it as if prepared by 
the plaintiff.* The mere fact of the plain- 
tiff's, father having been the inventor and 
.vendor of this medicine gave no right to the 
son to c\ujm any property in the medicine 
or the va^xkfhnd the only ground upon 
. which such an action could be maintained 
would be the ^t, that the defendant sold it 
as if prepared by the plaintifil In fact, this 
is the ground in all questions of this nature." 
. It appears from the concluding part of Lord 
Mansfield's judgment, though it is not stated 
in thp body of the case, that there was no 
patent, nor were there any letters of admin- 
i9tration-*4hus implying, that, under these 
circumstances, the plaintifiT had acquired 
no better right to the medicine and the 
mark than the defendant. They were both 
using a maA and selling a medicine which 
belonged as much to one as the other ; but 
if either had attempted to sell the medicine 
with such marks, and in such a manner as 
to lead the purchaser to imagine it was 
prepared by the other of them, then an ac- 
tion would lie. 

A similar doctrine was held also in 
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another oase — where the plaintiff whose 
name was Sykes, marked his shot belts 
with the words ^ Sykes' Patent," and it ap- 
peared that the pkintifirhad taken out a pa- 
tent which had been held invalid on the 
ground of a defect in the specification. The 
defendant's name was also Sykes; and it 
was proved that he marked his shot belts in 
a similar manner, and that mstakes were 
made among the retail dealers, though not 
among the wholesale dealers, whom alone 
the defendant supplied. The question then 
lefl to the jury was, " whether the defen- 
dant adopt^ the mark in question for the 
purpose of inducing the public to sitppoae 
that the articles were not manufactured by 
by him but by the plaintiff."* A verdict was 
found for the plaintifi^ which was afterwards 
heM good by the whole court. Here we 
see, that although the plaintiff had no pro- 
perty whatever in the invention, and althoqgh 
every other person was entitled to vend H, 
yet that Uie attempt to sell it as if mann&c- 
tured by the plaintiff was actionable. This 
distinction must be borne >. in mind. It ap- 
pears also that the mere attempt is suffi- 
dent to maintain the action, and no special 
damage need be proved.f 

In a recent case, it appeared that the 
plaintifil^ who was a manufacturer and ex- 
porter of iron, manufactured by him for the 
Turkish market, with the letters W. C. in- 
closed within an oval figure, and that he 
had gained great reputation on account of 
the excellent quality of the iron ao manu- 
factured and marked by him ; that the de- 
fendant manufactured iron of a similar 
form, and stamped the same with a stamp 
or mark in imitation of the plaintifTs mark 
consisting of the letters W. O. inclosed 
within an ova! figure, which last mentioned 
mark was in imitation of and similar to the 
plaintiff's mark, and was used by them in 
order to denote that the iron so marked 
was of genuine manufacture of the plaintif&, 
and sold the same as and for iron manufac- 
tured by the plaintiff. At the trial, the wit- 
nesses for the plaintiff stated that the W. 
O. was very likely to })o taken for the W. 
C, when the impriession of the die was im- 
perfect, or the iron had been exposed to 
the air ; and that more especially the peo- 
ple of Asia Minor, who were the principal 
consumers of the iron in question, were 
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likely, from their ignorance of t^e cbarac- 
ters to be deceived. 

For the defendant, it appeared, by the 
testimony of several witnesses that it was 
HBua] for iron manufacturers to m^rk iron 
according to orders received from the pur- 
chasers ; and it was proved that all the iron 
marked by the defendants with the mark so 
complained o( bad beon marked in obedi- 
ence to the directions received from the 
merchants. Two points were led to the 
jury . first, whether the mark used by the 
defendant so closely resembled the mark of 
the plaintiff as to be calculated to deceive 
persons of ordinary skill and care» and to 
Induce them to believe that the iron so 
marked and sold by them, was iron manu- 
lactured by the plaintiff: secondlyt whether 
such mark was so used by the defendant, 
with a fraudulent intention to procure their 
iron to be received in the market as iron of 
the plaintifi^s manufacture, or bona fide in 
the execution of foreign orders. The jury 
having found for the defendant, and the 
learned judge baving^ asserted that he was 
not dissatisfied with the verdict, the court 
refused to grant a new trial.* 



ON CRIMINM. LIAfilLITY. 

CSIlrilCAZ. AOSXCT. 

The rule relaling to criminal agency and 
participation, are derivable immediately 
llrom the first principles of penal laws. 

Their great object is to restrain men 
from acts prejudicial to society, but where 
the thing done is prejudicial, the means of 
doing it cannot be material, unless the par- 
ticular means essential to the defined of- 
fence. It can make no difi^erence, either 
in respect of the mischief resulting from an 
injury done, or for its prevention, whether 
the oflender do 'it directly with his own 
hand, or indirectly by mechanical means, 
4>r whether he efiSsct it by proximate or re- 
mote means, or whether ho be present or 
absent at the time when any hurtful effect 
or consequence results. In the case of 
wilful homicide it is immaterial to- the es- 
sence of the crime, whether the ofifender 
directly administers poison or sends a poi- 
•oned cake, knowing that it will be eaten 
bj the party to^whom it is sent ; or whether 
4UI incendiary, applies a lighted match to 
the com^ta<j( ot another person, or thrusts 
it into combustible matter which will ex- 
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plode in his absenco some hours afterwards. 
All such modes uf offending are at least 
equally mischievous witfi the most direct 
acts ; they *are, indeed, more dangerous, 
because it is more difficult to guard against 
them eflfectually, and they usually exclude 
the benefit of repentance, which, up to the 
last moment may arrest the arm of the of- 
fender, who himself proposes to strike the 
blow. 

The same principles apply to all who 
procure any criminal act to be done by the 
agency of any other person, according to 
the Avell-known brief rule of the Roman 
law, •* Qui facit per aKam fadt per ttT* 
Where the procurement is by means of an 
innocent agent, as where an offender cau- 
ses a party to administer deadly poison to 
a third person, and he does so administer ft 
supposing it to be wholsome medicine, tUt 
innocent agent is-hut in efiect a mechanical 
machine, whoso movements arc regulated 
by the ofifender. Where the crime is di- 
rectly executed by a guilty agent, the pro- 
curer, in addition to the gurit peculiar to the 
crime itself, frequently adds the aggravation 
of corrupting the principles, and ahvays 
that of compromising the safety of the crimi- 
nal agent. 

The union of oflfenders involves, In ad- 
dition to the guilt pertaining to the particu- 
lar crime jointly perpetrated, that of con- 
spiracy, an ofJence in itself^ dangerous to 
the peace of society. By such unjon the 
power of ofiR^^ding is greatly incraasedt and 
the inclination to ofilend encouraged by th» 
addition cf force and cunning, and of augw 
mented means for the exeoution of both, 
whilst the power of resistance is propor- 
tion ably diminished. Atrocious violatioiw 
of the laws are thus accomplished, to which 
the efl^rts of a single individual woukl have 
been unequal. Where sereral so unite, 
each leading his aid to the execution of the 
criminal project, it m manifestly immaterial 
what particular share is aUoted to each, or 
whether the object be accomplished jointly 
by all present at the same time and plaoe» 
or each peiforms his own part separately. 
Where all concur in effecting the criminal 
resulu each deed the act so Slx as hi^ own 
part extends, and as to the residuei, may be 
regarded as procuring it to be. done by 
means of guilty agents ; all the parties so 
concerned stand in the mutuii! re)atioft.of^ 
prinofpftla and i^gents to each other* £»- 
tract Crtffi. Law Comm^rs Rep, 



ItM 



THE NEW YORK LEGAL OBSfiRVElL 



Law Reading^. — ^Miscellaneoot. 



XOTIVB. 

To allow any ftiao to substitute for law 
liis own notions of right, wovid be in efiect 
lo subvert the law* To investigate the 
real motive in each case would be impraC'> 
ticable, and even if that could be done, a 
man's private opinion could uot«pos8ibly be 
allowed to weigh against the authority of 
the law. Mr. Hume on this subject ob* 
•ervesy that, *' though be (the cinder) 
tho^ght that the act was innocent, or even 
meritorious, (as we know that by fitnati- 
cism, both in politics and religion, men of 
worth and ability have been moved to com- 
mit the foulest crimes,) yet still it will not 
save him from the judgment of the law, 
which must be determined by the nature of 
the act and its evil consequences to the 
poblic, and not by any regard to those mis- 
erable and strange delusions which are as 
dangerous as the views of the most open 
malefactor. Whatsoever be the cause 
which impels a person to the doing of 
these things which are destructive of the 
interest or bonds of society, his will is not 
on that account the less vicious, or his na- 
ture the less depraved. It is only the 
greater proof of his depravity that he could 
do things without perceiving that they were 
wrong. Ib» 

LAW READING. 

To read profitably, two things are ne- 
cessary, never to read too much at a time, 
and always to pay great attention to what 
is being read. To read too much at a time 
defeats the legitimate object of reading, re. 
tention. The secret of great attainments is 
not comprehended in too severe labor, but 
in a constant and temperate course of in- 
quiry and appltcation» Dumont, in his '* Re- 
collections of Mimbeau,*' describing the per- 
severing industry of the late Sir Sansuel 
RomlUy, observes, ** Romilly, always tran- 
quil and orderly, has an incessant activity : 
he never loses a minute, he applies all his 
mind to what ho is about ; like the hand of 
a watch he never stops, although his equal 
movements in the same way almost escape 
observation." It is not, then, by wearying 
the mind in reading for many hours during 
the day, that the student's aim is attained, 
** Quo magis properare studeo, eo me impe- 
dio nmgis." Reading to be profitable should 
be accompanied by an inquiring spirit ; we 



should ask questions of our books and of 
ourselves, what is its subject, by wbat me* 
thod it elucidates the subject, whether we 
fhliy comprehend the one, whether we fel- 
low up with improvement the other ? Dtt 
the statements convey distinct meanings to 
us? Do we understand all the positions 
and conclusions ? Does our mind act over 
again from the writer's guidance what he 
acted before ? Do we reason as he reason- 
ed ; conceive as he has conceived ; think and 
feel as he thought and felt? If not, can wo 
discern when and how far we do not. Stu* 
dents should be cautioned against rontine 
questions, there being nothing more likely 
to mislead than the accustoming oneself to 
a set of questions, which narrows the mind, 
cramps knowledge, ties np refleclion, and 
produces a mere parrot. 

There is no lesson so difficult toiearo, 
as how to bear prosperity. Take a man 
who suffers from the " ills that flesh is heir 
to," who is obliged to labor for subsistencci, 
and Is sometimes even af^ loss to know 
how to bestow that labor, and mark his de- 
meanor. He is gentle, quiet, unobtrusive, 
modest, tolerant, amiable ; and these quali- 
ties express themselves in hk behaviour. 
He seldom ofiends any one ; he is slow to 
take offence ; he pays respect and wins it. 
This man cannot be said to be visited by 
adversity, but he is such a neighbor to it 
that when it comes actually home to him it 
wears the lineaments of no unfamiliar guesL 
He bears the visitation well ; humility, his 
old and constant mentor, has taught him to 
do so. Such a one is said to be independent 
of circumstances, from the fact of his know, 
ing how to bear adversity. But is he so in- 
dependent ? Certainly not. He has not 
been taught that still harder lesson, how to 
bear prosperity. 

LtTDiCROiTs Ekbor. — Franklin when he 
was ambassador to France, being at a 
meeting of a literary society, and not well 
understanding the French when declaimed, 
determined to applaud when he saw a lady 
of his acquaintance oxpress satis&ction. 
When they had ceased, a little child who 
understood the French, said to him: *^Baf, 
grand-papa, yoo alv^ays applaod the loudest 
when they are pBaising you." The good 
man laughed 'heardy and eiphiined the 
matter. 
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TRADESMEN'S MARKS. 
Abt. IL 
A covBT 09 xai7iTT» ott questioDs of 
thia nature, acts upon the aaine principles ; 
though, unless the case be rerj strong in- 
deed, it never precludes the right from be- 
ing tried at law, if the defendant desires it.* 
Nevertheless, it will not recognize any 
property In a particular inrention which 
is not the subject of letters patent, and 
will grant no assistance to a party claim- 
ing such right as the inventor or manufac- 
turer. Thus, where J. S* was for many 
years proprietor of a preparation called 
" Vebo's Vegetable Syrup," which he had 
purchased for a large sum of money, and 
bequeathed to the plaintiffs, and the defend- 
ant, who was a dischaiged servant of the 
plaintiffs, advertised and sold a medicine 
under the same name, and which he stated 
to be the same in composition and quality as 
the plaintiffs^ the bill appears to have pro- 
ceeded solely on the ground that the plain- 
tiffs had the sole property in their medi- 
cine ; and, on demurrer, the vice chancel- 
lor, Sir John Leach, held that, under these 
circumstances, the plaintiffs had no monopo- 
ly in the medicine ; and he went on to say, 
"" The violation of the right here does not 
fall within the cases in ti^ich the court has 
restrained a fraudulent attempt by one man 
to invade another's property ; to appropri- 
ate the benefit of a valuable interest in the 
nature of good will, consisting in the char- 
acter of his trade or production, established 
by individual merit ;-^ihe other represent- 
in<; himself to be the same person, and his 
trade or production the same, as in Hogg r. 
Kiiby.f He here sells not the same medi- 
cine but a medicine of the same kind, of as 
good quality, and this he has a perfect right 
to do.":^ Unless this were so, every in- 
vontor would gain a monopoly in his pro- 
dunfion, which might last without limitation 

*Mo9ley V. Downham, 3 M. & C. 1. 

f 8 Ves. 215. This case was a question of copy- 
TiL'hx relating to the ri^bt to carry on a mac^aztne 
piililidhed periodically 

t Canham v. JoneB^ 2 Ves. & B. '21S. 
27 



as to him, and be in reality superior to a 
patent. Elirery invention, unless protected 
by patent, according to the policy of the 
laws of this kingdom, is, therefore, open to 
be used and taken advantage of by the pub- 
lic at large ; the only restraint being — ^that 
no one shall represent that which he sells 
or manufactures to be the same article as 
that sold or manu&ctured by another, and 
this restraint appears from the above prin- 
ciples to be equally applicable to all parties, 
and not for the benefit of the first inventor 
or manufacturer. The placing of any par- 
ticular mark or device upon any article for 
sale, by a trader, amounts in fact to the 
same thing as placing that trader's name 
upon it ; and to do so fraudulently is, in ef* 
feet, writing one man's name upon another 
man's goods. In Blofield o. Payne,* a 
manufacturer of metallic hones maintained 
an action against another manufacturer of 
the same article, who had imitated his en- 
velopes ; and in Day o. Day, mentioned in 
Eden on Injunctions, p. 314, a manufac- 
turer of blacking was restrained from im- 
ttatgig those employed by the plaintlfil 
Where, however. A., the inventor of a 
medicine, employed B., a fereigner, resi- 
ding abroad, to manufacture it for him 
there, and sold it in England fi^r his own 
sole profit, and a label and seal denoting 
that the medicine was manufactured by B., 
and sold by A., were affixed to the bottles 
in which it was sold ; on a bill filed by A. 
and B., arrainst certain engravers and prin- 
ters, for manufacturing seals and labels, the 
exact imitation of the plaintrfTs labels and 
seals, with a view to their being affixed to 
bottles containing the medicine invented 
by the plaintfH, for an account and injunc- 
tion, a demurrer was allr>wed on the 
ground that B. had no interest. It was 
held that the court would not protect the 
copyright of B. in such seals and labels, he 
' being a foreigner and not entitled to an ac- 
. count. The bill, too, did not charge that 
'there was any sab of spurious medicine, 
and I'l^ court would not intend a fraud 



* 1 15ar. & Ad. 410. 
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where none was alleged.* The name of a 
particular, firm seems to be considered in 
the nature of good will, and, therefore^ the 
right to use the name of anj firm goes to 
the surviving partner, and his representa- 
tive on his death has a right to make use 
of that name in any manner he pleases, 
and may restrain others from using it. 
Thus, where A. and B. carried on business 
together under the firm of A. and L., and 
A. died, and B. carried on the business 
under the firm of A. and L.. an injunction 
was granted to retrain him from using the 
name of that finn.t When a party in as- 
serting his title to vend a particular article, 
falsely states the manner by which he be- 
came possessed of the secret of the manu- 
fiicturer, or the mode of obtaining and pre- 
paring the article, the court will not grant 
its protection to him, even though the arti* 
cle sold be a new production, or at least 
first introduced into this country by him.^: 
The vice chancellor there said: ''There 
has been such a degree of representation, 
which I take to be false, held out to the 
public about the mode of procuring and 
making the plaintiff's mixture, that, in my 
opinion, a court of equity ought not to inter- 
fere to protect the plaintiff until he has 
established his right at law." It was not 
necessary for the vice chancellor to decide 
the point how far a plaintifl^ having by 
some means or other acquired a method of 
mixing teas which was much approved by 
the public, sold it under the name of '* How- 
qua's Mixture," and the defendant, finding 
that the plaintifiTs mixture was in consider- 
able demand, sold a mixture of his own, 
under the same designation, was entitled to 
restrain the defendant from so doing; but 
he expressed his opinion that the defendant 
was not at liberty to do that. If by ** desig- 
nation " the vice chancellor meant '^ How- 
qua's Mixture," it is apprehended from the 
tenor of the other cases on this subject, 
that such a doctrine could not be supported ; 
for if it could, it would go to the extent of 
creating, in such persons a monopoly for 
the sale of any particular production, which 
he might be the first to import. If by 
'* designation" his honor meant ^'Howqua's 
Mixture " in packets, with labels and de- 
vices simHar to the plaintiff's, then the doc- 
trine is in accordance with th e other au- 

* Dehndrc v. Shaw, 2 Sim. 237. 

t Piddmg V. How, 8 Sim. 477. 

t LtmU V. Lamgdm^ 7 Sim. 421. 



thorities, and it is apprehended such must 
have been his honor's meaning, though at 
first sight it seems to the contraiy. In 
Motley V. Dounham * a curious point arose, 
as to how fitr the non-user of a particular 
mark, and the user of, by another person, 
transferred that right. The case was 
whether a person, who, as tenant of par- 
ticular works, had derived the benefit of a 
distinguishing mark, employed for the pur- 
pose of marking the goods made there, and 
who, during the term of his lease, quits the 
premises and establishes a similar manu- 
^tury elsewhere, and then after the expi- 
ration of his lease continues to use ^e mark 
which he had obtained the ri^ht to use, ot 
at all events the benefit of using, by being 
tenant of the works, so &r obtains the 
right to use that mark ever after, to the 
exclusion of the owner of the works; as 
under these circumstances to say to the 
landlord of the works ; '^ not only have I 
acquired the right to use this mark, but 
you have lost the right to use it." The 
question was a matter of much nicety, 
and had never before came before the 
court ; the court of chancery, under these 
circumstances, refused to grant the injunc- 
tion, but permitted the right to be tried 
at law. It does not appear whether this 
right was ever tried at law ; or if It were, 
what the result was. It woidd seem, 
however, that the right to use such a mark 
might, under the circumstances, be consid- 
ered as attached to the manu&ctory, it hav. 
ing been first, and for a great number of 
years, continuously used by all the occupants 
of the works, whether owners or lessees. 
And it is suggested whether the right to use 
such a mark may not be coasuiered as good 
will, and annexed to the situation of the 
works. The infringement of any right to 
use a particular name or mark does not 
consist in using the exact name or mark : 
a colorable imitation is as much an infiringe« 
ment of the right— «nd, this, on the princi- 
ples before laid down. A company was o<Mi» 
stituted by deed, under the title of *^ The 
London Conveyance Company," for the 
purpose of running omnibuses, and on their 
omnibuses were painted the words, " Loii« 
don Conveyance Company;" the defend- 
ants started omnibuses with the woids, 
** London Conveyance Company." 
It was there held,t that the company had 



* 3 M It C 1 

t KnoU V. Jiirgam, 2 Keone, 213 
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a right to restrain tbe defendants from using 
. those words in the manner specified, or in 
ainr manner, so as to induce the public to 
beUeve that their omnibuses were the om- 
nibuses of the plaintiffs. The master of the 
roUs then said, he did not hold «< that the 
plahitifi^ had any eichxsive right to the 
words Convejrance Company, or London 
Conveyance Company, or any other words ; 
but they have a right to call upon this court 
to restrain the defendants from fraudulently 
using precisely the same words and devices 
which they have taken for the purpose of 
distinguishing their property, and thereby 
depriving them of the niir profits of their 
business/ by attracting custom on the false 
representation that carriages really the de. 
fendants' belong to and are under the man- 
agement of the plaintiffs.*' According to 
the principle in this case,. which is the 
pfiinciple pervading all the moden^ cases, 
Lerd Hardwicke'a doctrine— that the court 
would not interfere to prevent one trades- 
RMui using the sign of another, is complete- 
ly overruled ; and, at the present day, there 
seems no reason to doubt but that in such 
case the court would grant an injunction. 
la a case decided in easier term, 1833,* 
the vice chancellor granted an injunction 
restraining the defendants from manu&c- 
turing and vending watches with the word 
** Pessendede," in Turkish characters, to- 
gether with the plaintiff's initials, in Turk, 
isk characters, or with the plaintiff's cipher 
engraved on them — the plaintiff having been 
in the habit for many years *of supplying 
watches for the TVirkish markets with these 
marlu and words on them, although the de. 
fendanta used such word with their own 
name, and not the name of the plaintiff, 
and the word *' Pessendede "* signified in 
the Turkish langnage *^ warranted." The 
court then heM, that in this case the prin- 
ciple of fraudulent representation applied. 
The case of M^Uington v. jPox f carries the 
doctrine even further than the former cases. 
The plaintiffs in that case fUed a bill to re- 
strain the defendants from using certain 
trade marks, and the court, on the hearing 
of the cause, granted a perpetual injunction ; 
although it appeared that the defendants 
had nsed such maiics in ignorance of their 



• Ooutt ▼. Aleploghler, not reported, but ar- 
gued by Mr. Knigbt Bruce and Mr. Roe, for the 
plaiolifiB* and by Mr. Spence for the defendants. 
Register Book A. 1832, foUo 1247. 

1 8 M. lb C. 338. 



being any persons property, and under the 
belief that they were merely technical 
terms. We here see, that the fraudulent 
use of the marks need not be wilful fraud, 
but it seems that this is a natural conse- 
quence of the principle on which relief is 
granted in these cases. The plaintiff has 
a right to be protected and to restrain any 
improper use of his name or reputation ; 
and he has a right to this whether ^e 
injury be done innocently or otherwise. 
In a late case,* the plaintiff cUimed to 
be entitled to use a certain mark upoa 
his iron, which was intended for, and 
regularly sold in the Turkish market, and 
was well known there ; the mark was W. 
C. in an oval ring* The infringement 
complained of was, that the defendants aup* 
plied the Turkish market with W. O. in an 
oval ring, and that such mark was a color- 
able imitation of plaintifTs mark, and that 
the difference between the two in appear- 
ance was so slight that parties were de- 
ceived. The mark was stated in the bill 
to have been used by the grandfather and 
fatlier of the plaintiff, who carried on the 
same business; but the affidavit of the 
plaintiff swore only to user by him, and it 
appeared that the infringement took place 
very shortly after the plaintifTs commencing 
to use this mark. The defence set up, 
was, that the mark W. O. in an oval ring 
was a well known mark used by the Ro- 
mans, and that iron so marked was in great 
request in the Turkish market, and that the 
defendants had no intention of imitating 
plaintiff's mark. The vice chancellor, 
however, refused to grant the injunction on 
the ground ofthe plaintiff not having shown 
a sufficient legal title to warrant him in re- 
instating the defendants ; for the commence- 
ment of the title and the infringement ap- 
peared to be nearly contemporaneous. 
The point of the case is one of great novel- 
ty, and one not hitherto known. It is new ; 
fer supposing the plaintiff to show a long 
user by himself, his father and grandfether, 
all carrying on the same business in suc- 
cession, the defence set up, namelv, the 
right of the defendants to use not their own 
mark, but the mark of another nation. It 
seems, that if the defendants are using this 
mark, which is so similar to the plaintiff's, 
(or (he purpose of fraudulently selling their 



* Crawshay v. Thompsofif not reported, but 
argued, by Mr. Jacob, for the plaintifn, and Mr. 
Knight Bruce and Mr. Roupell, for defendant. 
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iron as the plaintiff's iron, then the plain- 
tifis might restrain them, but not otherwise. 
The poinf is, however, still in litigation, 
and will shortly have to be decided 

The principles to be extracted, after an 
examination of these casesi appear to be 
the following : 

Jtrff, That die first producer or vend- 
er of any article gjains no right of property 
m that article so as to prevent others from 
manufacturing, producing, or vending it. 

Secondly^ That although any other per. 
son may manufacture, produce, and sell 
any such article, yet he must not, in any 
manner, either by using the same or simi- 
lar marics, wrappers, labels, or devices, or 
colorable imitations thereof, or otherwise, 
hold out to the public that he is manufac* 
luring, producing, or selling the identical 
article prepared, manufactured, sold, or 
^produced by the other ; that is to say, he 
may not make use of the name or reputa- 
tion of the other in order to sell his own 
preparation. 

Thirdly^ The right to use, or restrain 
others from using, any mark or name of a4 
firm, is in the nature of good will, and there- 
fore goes to the surviving or continuing 
partner in such firm, and the j)er8onal repre- 
sentative of a deceased has an interest in it. 

Fourthly^ That courts of equity in these 
cases only act as auxilary to the legal right, 
and to prevent injury, and give a relief by 
account, when damages at law would be 
inadequate to the injury received ; and 
they will not interfere by injunction in the 
first instance, unless a good legal title is 
shown, and even then they never preclude 
the parties from trying the right at law, if 
desired. 

Fifthly^ If the legal title be so doubtful 
as not to induce the court to grant the in- 
junction, yet it will put the parties in a 
position to try the legal right at law, not- 
withstanding the suit. 

Sixthly^ That before the party is entitled 
to relief in equity, he must truly represent 
his title, and the mode in which he became 
possessed of the article, for the vending of 
which he claims protection ; it being a 
clear rule of courts of equity, not to extend 
their protection to persons whose case is 
not founded on truth. 



PRACTICAL POINTS. 

Ne exeat Regno. — FiHng 'Bi!h — Prayer of 
WrU. 

Loan RsDBSDAUi {Treai. plead, p. 46, 
4th ed.) says : *' For the purpose of preserv. 
ing property in dispute, pending a suit, or 
to prevent evasion of justice, the court 
either makes a special oider on the sabject, 
or issues a provisional writ ; as the writ of 
to restrain the defendant from proceeding 
at the common law against the plaintifi^ or 
from committing waste, or doing any injo- 
nous act ; the writ of ne exeat regno to re* 
strain the defendant from avoiding (he pJain- 
tifis demands by quitting the kingdom ; aiid 
other writs of a similar nature." 

As to the writ ne exeat re^no. Lord Redes- 
dale, in a note to (he above passage, says : 
'* It seems requisite that the writ c^ ne exeat 
regno should be prayed for by the faiJJ— - 
Anon. 6 Madd. 276 ; unless the appUcatioa 
be made in a cause depending. CoUwnn 

V. , 18 Ves. 35S ; ilfoore v. Hndwn^ 

6 Madd. 219. See further on the snl^eci 
of this writ— JTyde v. Wkitfieldy 19 Ves. 
342; Raynee v. Wyee, 2 Meriv. 472; 
Flack V. Holm, 1 Jac. <k W. 405, and the 
cases there cited ; Leake ▼• Leake^ 1 Jac 
d( W. 605 ; Graoee v. Griffith, 1 Jac. de 
W. 646 ; Blaydee v. Calvert, 2 Jac dc W. 
211 ; Parmell v. Taylor^ 1 Turn. R. 96. 
In addition to these authorities, see 1 
Black. Com. 137. 266 ; 4 ii^ 182 ; Com. 
Dig. tit. " Chancery:' (4 B.) 

Lord Chancellor Talhot is reported to 
have declared (3 P. Will 312.) ''that in 
his experience he never knew this writ of 
ne exeat regno jgrnnXed or taken out witheat 
a hill first filed.'' ^< It is true," he finther 
stated, " it was wiginally a state writ ; but 
for some time, though not very long, it hat 
been made use of in aid of the. subjects fi>r 
the keeping of them to justice ; but it oi^t 
not to be made use of where the demand is 
entirely at law ; for there the plaintiff had 
bail, and he ought not to have double bail, 
both in law and equity." See, also, Itord 
Bacon's Ordinances, No. 69. However, 
there have been instances in which the 
writ has been granted, though no bUi was 
filed. In Brunker's case, 3 P. Will. 312, 
it was stated that Trevor, master of the 
rolls, in a case of Lloyd v. Cardy if Ceu>- 
pcr, C, in another case in 1790, granted 
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write of ne exeat regruh, though no bills had 
been previously filed. In a case in Prec in 
Ckanc. 171, it is said that the writ will be 
granted without a bill being filed, on pre- 
senting a petition to the chancellor. 

Not only must a bill be filed, but there 
must be a prayer for the writ. But in the 
earlier cases the contrary was held. In 
Moore v.' Hudson, Madd. & Geld. 218., the 
writ was granted, although the bill did not 
pray for it. The same was held in Collin- 
«ofi V, ., 18 Ves. 353. In a recent 

case Sharp v, Taylor , 11 Sim. 50, a motion 
was made for a writ ne exeat regno. The 
bill neither prayed fi)r the writ nor stated 
that the defendant intended to go abroad. 
The counsel in support of the application 
cited Moore v. Hudsony (supra.) He ad- 
mitted, however, that in case the plaintiff 
did not know that the defendant intended to 
leave the kingdom until afler the bill was 
filed : whereas, in the present case the af- 
fidavit showed that the plaiiitiflT, when he 
filed his bill, knew that the defendant in- 
tended to go abroad. The vice chancellor 
of England said, that he could not grant the 
writ, unless it was prayed for by the bill ; 
and that, as the affidavit in support of the 
motion, stated acts done by the defendant 
since the filing of the bill, as evidence of his 
intention to leave the kingdom, a suppli- 
mental bill must be filed for the purpose of 
stating those factSy and praying for the ne 
exeat. But in a subsequent case, Bamed 
V. Laxnoy Jur. 1050, the same judge is 
reported to have said that it was too broad 
a proposition to say that the writ will not 
be granted unless prayed for by the bill ; 
for where, af\er Tiling the original bill, the 
plaintiflT obtained such information as in- 
duced him to believe that the defendant in- 
tended to go abroad, but knew of no facts 
by which he could prove the intent, and af- 
terwards amended his bill, but did not state 
defendant's intent to go abroad, nor pray 
the writ, and then learned certain facts, by 
which to prove the defendant's intent to go 
abroad. It was held, upon affidavit of those 
(acts, that the writ should issue. But sein- 
blCf U* the fiicts from which the intent to go 
alwoad was to be inferred happened after 
the filins the original bill and came to the 
plaintiff 8 knowledge in time to be intro- 
duced by supplement, a supplemental bill 
should be filed^ stating such &cts, and pray- 
ing the writ. 



COIVDITIOX7AL TBin>EK. 

It is a general rule that a tender of mo- 
ney to be valid must be unconditionaL 
See Strong v. Harvey^ 3 Bing. 904 ; Eickr^ 
ardsou v. Jackson^ 9 Dowl. 715. There- 
fore, where a tender is aq^mpanied by a 
demand of a receipt in full, it will be }kd» 
Glascott v, Day^ 5 Esp. 48 ; Higham v. 
PadeleUf Gow. 213 ; JRyder v. Townsend^ 
7 Dowl. <Sk R. 119. But though a party 
tendering money cannot in general demand 
a receipt for the money, yet where the 
creditor did not object to the demand of a 
receipt, but that the sum was insufficient, 
the tender was held to be good. Cole r« 
Blakej Peake 179. But in a case where 
the defendant took the money out of his 
pocket, and said : ** If vou will give me a 
receipt I will pay you the money," and the 
plaintiff replied that he would not take it, 
but would serve him with a writ, Abbott j C* 
J., held that this was not a good tender, 
Laing v. Meader^ 1 Car. dt P. 257. This 
rule, however, has by recent decisions been 
somewhat modified. In lUchardson v. 
Jackson^ 9 Dowl. 715, the defendant, m 
order to prove his ploa of tender, called a 
witness who said, that he went to the plain- 
tiff's shop, and saw his sister there, whea 
he told her '* that he had come to settle the 
defendant's account ;" she then produced a 
book, and, afler looking at it, said, " she 
could say nothing about it, unless her bro- 
ther were present;" the witness then of- 
fared her J&3. lis. She said that ''her 
brother had looked over the book, and that 
there was £1 or £2 more owing." On hif 
cross examination, the witness admitted 
that he told the plaintiff's sister, that he 
would not pay the money unless she gave 
him a receipt for £S, lis. A veidit was 
found for the defendant. On motion for a 
new trial, it was contended that the demand 
of the receipt rendered the tender condi- 
tional, and uerefore invalid ; and Laing r« 
Meadery I Car. dc P. 257 was cited. Bat 
the court said: "The case of Cole ▼. 
Blakey Peake 230, is a sufficient authority 
to warrant the court in deciding against the 
application." There Lord Kenyon indeed 
says : ** That it had been determined that 
a party tendering money, could not, in gen- 
eral, demand a reoeipt for the money. Butt 
where no objection is nutde on that aeeounif 
but the creditor insists on a larger suob, he 
cannot aflerwards object to the lender, be- 
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canse tlie debtor requiied a receipt Here, 
it appeared, that the sum tendered was suf- 
ficient to satisfy the plaintifT's demand. In 
Foord V. Noll, 2 Dowl. & S. 617, the wit- 
ness called to support the plea of tender 
stated, ««That he had at first ofiered the 
plaintiflf jS5. 17. 8., as the residue which 
was doe to him ; but, that on this sum be- 
ing rejected, he increased his tender by 
i&2, saying, I ofi^ you JS7. 17. 8., as the 
balance of j^5, and request a receipt in 
fuU;" the witness added, at the trial, ''I 
would not have parted with the money 
without the receipt." The sum the plain- 
tfiF claimed was £42, but the jury assessed 
the damage at £85, they finding, under the 
direction of the juc^, that a legal and suf- 
ficient tender had not been made. A mo- 
tion was afterwards made to set aside the 
verdict on the plea of tender, but the court 
refiised the rule except to reduce the dam- 
ages to Is ; Tindd^ C. J., saying, ^ I am 
of opinion, looking at the whole of the evi- 
dence together, the witness who made this 
tender clogged it with a condition which 
fenders it an invalid and insufficient ten- 
der." He said, in fact, **That unless he 
had a receipt in full, for £85, he would not 
y the money ; that is to say, that on this 
isputed account, unless the ptaintifiT admit- 
ed that £85 was all that was due, he should 
not receive the money. He calls upon him 
to admit three things : 1st. That £35 is 
the full amount which is due : 2nd. That 
the sum is reduced by a set off: 8rd. The 
amount by which it is reduced. I do not 
think that the cases go to the length of es- 
tablishing the proposition that a tender so 
made is a valid tender. 

INT CHANOERY. 

Before die Hoa REUBEN H. WALWORTH, 
Chancellor of the SUte of New York. 

Nathan Soulb v. Riohabd S. Conmifo. 
21th Jasuutnf, 1645. 

OBDER TO ELECT BKFOBB ANSWEBIK6. 

The defendant is not entitled to an oider to elect 
until he has fully answered the oomplainaBtfs 
bill. 

This was an application on the part of 
Ihe defendant to compel the complainant to 
elect whether he would proceed in this suit, 
or in a suit at law which had been com- 
menced by the complainant in the name of 



another person, and which was alleged to 
be for a part of the same subject, matter 
for which the suit is brought. The defend* 
ant had demurred to the complainant's bill 
and the demurrer was still pending and on- 
decided at the time the application to elect 
was made. 

JET. David iVbxon, for complainant. 

M. 7*. Reynolds, for defendant. { 

Thb Cha27csllob. — ^The afiidavit upon 
which this motion is founded, states, that 
the suit at law is actually brought bj the 
complainant in the name of Scroepel, as 
his assignee. I am, therefore, of opinion 
that the nominal phuntiff in the suit at Jaw 
being a different person from the compiain- 
ant, here affords no sufficient reason for 
refusing an application to elecU The ap. 
plication, however, is premature, while the 
demurrer is undisposed of in this suiL The 
rule is stated in all the books of pnicfice^ 
and in reported cases, to be that the de- 
fendant is not entitled to an order to elect 
until he has folly answered the complam- 
ant's biU. In TUloUon v. Gansonj 1 Vem. 
R. 103, an order that the complainant 
should elect was discharged as irregular, 
because it was obtained before the defend- 
ant had answered. -And in ^rotm t. 
PotfntZy 3 Mad. Rep. 24, Sir John Leaek 
discharged an order to elect which had 
been obtained during the pending of excep- 
tions to the defendant's answer for insuffi- 
ciency ; on the ground that the complain- 
ant was entitled to a complete answer for 
insufficiency ; on the ground that the com- 
plainant was entitled to a complete answer 
to enable him to decide in which court it 
would be most advisable to prosecute his 
claim. 

In the case of Yattghan v. Wehh^ MoseL 
Rep. 218, Lord Etng dischaiged an order 
to elect which had been obtained before the 
argument of the defendant's plea. And a 
similar decision was made by the same 
chancellor a few months afterwards. In an 
anonymous case where the defendant had 
pleaded in bar of the relief sought by the 
complainant's bill, Idem, 303. in this last 
case his lordship observed that the order to 
elect went upon the supposition that *the 
complainant had an election to proceed in 
either court, and yet the defendant had 

{>leaded matters to show that he had no re- 
ief in equity. Therefore the complainant 
was not IxHuid to make his election until 
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that plea was argued. And in Fisher v. 
lUeef 3 Men Rep. 45, Lord Eldoa dis- 
charged an Older to elect where the defend- 
ant had pleaded in bar to a part of the re- 
lief sought by the bill, and answered as to 
the remainder, and the plea had not been 
disposed of bj the court. For, as was ob- 
served by Sir Samuel RomiUj, in that case 
the complainant could not except so as to 
obtain a full answer until the plea was dis- 
posed of; and the defendant could not call 
upon the complainant to elect until he had 
answered fully. 

The reasons for refusing an order to elect 
during the pendency of the question whether 
the matters of the plea are not sufficient to 
bar all relief whatever in this court, so as to 
leave no case for election unless the allega* 
tions in the plea are denied, apply still more 
jtrongly to the case of a demurrer to the 
Tirhole bill. For, as the order to elect pro- 
ceeds upon the supposition, that, if the alle- 
fations in the complainant's bill are true, 
e has a concurrent remedy in this court, 
and in the suit at law, it is evident that he 
should not be called on to elect before an- 
swer, and while the defendant by his de- 
murrer is insisting that he is not entitled to 
any relief in thb court. If the demurrer 
should be allowed in this case, therefore, 
the bill will be dismissed and a motion to 
elect will be necessary. And, if the de- 
murrer is overruled, or the complainant is 
allowed to amend, the defendant must put 
in a full and perfect answer befi>re he can 
call upon the complainant to elect. 

Motion demed with 810 costs. 

In thb hatter of the Petition of Roy- 
al Stewart to prove the will of 
Sarah Stewart, deceased. — 7th Jof^ 
uarifj 1845. 

XJBX LOQI AS to validity OF WILLS — ^WILL 
OF FBHE COVERT OPERATING AS AN AP- 
POINTKBNT. 

A feme covert made her will, executed in the pre- 
sence of two witaeases, being at the time of t^e 
making thereof and of her death domiciled in 
the State of Ohio. She left real and personal 
estate in the Coanty of Onandaffua, to which she 
was entitled from the estate of her father. By 
the law of Ohio, the will of a feme coTert is 
valid. On application to prove the will in this 
state as a will of both real and personal estate. 
Hkij> that the will was valid as a will of per- 
sonal estate wherever situate. Hkld, also, that 
the will was not duly proved as a will of real 
estate situate in this state ; but was valid as an 



appointment of real estate under a power in re- 
lation to any real estate, which, by the laws of 
tius state, the testatrix was authorized to i^point 
or dispose of by will under the 110th section of 
the Revised Statutes relative to powers. 

The circumstances under which this ap- 
plication was made sufficiently appear in the 
adjudication. 

S, IL Hammond^ for the petitioner. 

The Chancellor.— This is an applica- 
tion to prove the will of Sarah Stewajl, late 
of Cleveland, in the State of Ohio, deceased, 
as a will both of real and personal estate. 
It appears bj the testimonv that the testa- 
trix was a feme coverty and was domiciled 
in the State of Ohio at the time of e'xecu- 
ting her will, and at the time of her death, 
and that the will was executed there in the 
presence of two witnesses. She lefl real 
and personal property in the County of 
Onandagua, to which she was entitled from 
the estate of her deceased fitther ; and by 
the laws of Ohio, it is established, by the 
testimony, that the will of a feme covert is 
valid. There must, therefore, be a decree 
declaring that the will is duly proved and 
established as a valid will of personal estate 
w)ierever situated, and the decree must i>e 
transmitted to the surrogate of the County 
of Onandagua, with directions to him to 
grant letters testamentary or of administra- 
tion with the will annexed thereon, in the 
same manner as if the said will had been 
duly proved before him as a will of personal 
estate. The will, however, is not valid as 
a will of real property situated within this 
state. For the devise of such property is 
governed by the kx loci riia. It b validf 
however, as an i4>pointment of real estate 
under a power in relation to any real estate, 
which, by the laws of this state, the dece- 
dent was authorized to appoint or dispose 
of by will, under the provisions of the llOth 
section of the article of the Revised Statutes 
relative to powers, (1 R. 8. 735.) If any 
of the real estate, therefore, was subject to 
such an appointment, by devise or will, 
under the will of her &ther or otherwise, 
the decree may also declare this will of 
Mrs. Stewart duly executed for that purpose, 
and may establish it to that extent, and 
direct it to be recorded. But, as a feme 
covert has no power to devise lands here, 
except in the execution of such power, the 
decree must declare that the will is not duly 
proved as a will of real property situated in 
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State of New York, except so far as it may 
operate as an appointment of real estate by 
a ftmt covert under a valid power for that 
purpose. 

Before the Hon. LEWIS H. SANDFORD, Assist- 
ant Vice Chancellor of the First Circuit. 

BsRNABD Lynch v. John Clarke and 
Julia Lynch. 

Heard, July 6, 7, 8, 10, and 12, 1843 ; and 
upon briefs as to the question of alienage, 
May 6, July 19, and September 17, 1844. 
Decided, November 5, 1844. 

ALIKNAOE CITIZENSHIP BY BIBTH IN THE 

UNITED STATES, THOUGH OF ALIEN PA- 
BBNT8 TBMPOBAIRLTBB8IDINO HERB. 

Tha defendant, Julia Ljmch, was born in the City 
of New York in 1819, of alien parents, during 
their temporary sojourn in that city. She re- 
tamed with them the same year, to their native 
country, and always resided there afterwards. 

M tDOs held that she was a citizen of the United 
States. 

The rule of the conunon law, by which aliens are 
precluded from inheriting lands, still prevails in 
the State of New York. 

The right to real estate by descent, is governed by 
the municipal law of this state, and the l^sla- 
ture may enable aliens to inherit But while 
the law remains as' it now is, the question on the 
right to inherit must turn upon the alienage or 
citizenship of the person claiming to be the heir. 

The right of citizenship, as distinjguished from 
alienage, is a national right or condition. It per- 
tains to the confederated sovereignty, the United 
States ; and not to the individual states. 

Under the Constitution of the United States, the. 
power to reflate naturalization is vested in Con-' 
greas, and since Congress has legislated upon the 
subject, the states have no power to act in regard 
to it. 

Neither the common law nor the statute law of the 
State of New York, can determine whether Julia 
Lynch was or was not an alien. 

The policy and legislation of the American Colo- 
nies, from their earliest times until the Revolu- 
tion, was adapted to foster immigration, and to 
bestow upon foreigners all the rights of natural 
bom subjects. And this policy continu^ un- 
changed in the thirteen original states, while 
they were united by the Articles of Confederation. 
The uniform coune was, to extend, not to 
abridge, the right of citizensfaip. The common 
law by which all persons born within the king's 
allegiance, became subjects, whatever were the 
situation of their parents, became the law of the 
colonies, and so continued, while they were con- 
nected with the crown of Great Britain. 

It was thus the law of each and all of the states at 
the Declaration of Independence, and so remain- 
ed until the National Constitution went into ef- 
fect, that a child bom witliin their territory and 
Ue^Bance respectively, though of alien parents, 
who were abiding temporarily, thereby became 
a citizen of the sta^ of which he was a native. 



The Constitution of the United States,^ well as 
those of all the thirteen old states, presupposed 
the existence of the common law, and was found- 
ed upon its principles, so far as they were appli- 
cable to our situation and form of government. 
And to a limited extent, the principles of the 
common law prevail in the United StMes, as a 
system of national jnrisprudence. 

The subject of alienage under the national com- 
pact, became a national subject, which must be 
controlled by a principle co-extensive witli the 
United States. And as there is no constitutional 
or congressional provision declaring citi2«»faip 
by birth, it must be r^^ulated by some rule of 
national law ; and from the necessity of the case, 
that rule must have been co-eval with the exist- 
ence of the Union. 

The law on this subject which prevailed in all the 
states, became the governing principle or com- 
mon hvf of the United States, when the union 
of the states was consummated, and their separ- 
ate legislation on the point Was teraiinated. It 
is, therefore, the law of the United States, that 

. children born here, are citizens, without any re- 
gard to the political condition or allegiance of their 
parents. 

Children of ambassadors, are, in theory, bom within 
the allegiance of the sovereign power repiesented* 
and do not fall within the rule. 

By the law as established in Great Britain, as well 
as^n this country, there is of necessity in many 
cases, a double allegiance. Thus, where the 
citizens of the one country are naturalized in the 
other ; and where issue are bom in the one, of 
parents who are citizens of the other country. 

Such is the law of Spain and Portugal. 

By the common law, children bom abroad of En- 
gli^i parents, were subjects of the crown. The 
Stat 25 Edward, 3 St. 2, J)e natis ultra mart, 
was declaratory of the old common law. 

Semble, that children of citizens of the United 
States, although born in foreign countries, and 
not within the provisions of th^^lK^t of Co^gr cno 
of 1802 ; are, nevertheless, citizens of the United' 
States. 

The benign policy of this country in reference to im- 
migrants, traced historically, and its wisdom and 
justice maintained. 

The principal point, sustained, by reference to the 
legislation of the states, by state papers, and, hy 
the opinions of emminent statesmen and judges* 
and writers on constitutional law. 

The rule of the national or public law considered. 
It is derived from the civil law, and is not uni- 
formly held in countries, the jurispradence of 
which is founded upon that system; nor is it 
clearly defined in theory. 

. The firm of Lynch & Clarke, formerij 
SO well known as dealers in mineral wateis 
in the city of New York, first brouffht into 
general notice the celebrated Gmgnm 
Water at Saratoga Springs. In 1623, a 
lease of the Congress Spring was obtiuned 
in the name of Clarke, and a puichaaB 
made of a parcel of land near by. In 18SI6 
and 1829, the title to the spring and serer* 
al hundred acres of land adjacent, was ob- 
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teined firom the Livingston heirs, in the 
mme of Clarke ; and in 1830 another tract 
was conveyed the same manner. The pur- 
chase money in the transaction prior to 
1830, was paid hy Lynch & Clarke. The 
sale of the Congress water was continued 
by the firm from 1823, until the death of 
the senior partner, Thomas Ljmch, in June 
1833 ; by which time the property at the 
springs had become of immense value, ani 
was yielding a large income. 

T. Lynch left no children. His brother, 
Bernard, was bom and always resided in 
Ireland. He had a brother Patrick, also an 
alien, who died before Thomas, leaving a 
daughter, Julia, living in Ireland. Bernard 
Lynch came to this country in 1834, was 
naturalised in 1839, and procured from 
the legislature a relinquishment of the right 
of the state by escheat to the lands of 
Thomas Lvnch. Mr. Clarke claiming to 
own the whole of the Congress Spring and 
^tbe lands purchased as before mentioned, 
J9emard Lynch filed the bill in this cause 
to have his title to an undivided half there- 
of, under Thomas Lynch, maintained and 
established. He alleged that the purchase 
*was on joint account, and that Clarke was 
bound to account for the profits since T. 
Lynch's death, amounting to at least $20,- 
OOO a year. And he avered that Julia 
Lynch had Jio right or title in the premises. 

Mr. Clarke stated in his answer, that the 
purchases were all made on his sole ac- 
count, and the deeds for that eause taken 
in his name. And that the money paid was 
loaned to him bv the firm. He also alleged 
that Julia Lynch was a citizen of the United 
States, and inherited all Thomas Lynch's 
real estate. The answer of Julia Lynch 
insisted upon her right as a citizen, and as 
the sole heir of Thomas Lynch. 

There was much testimony relative to 
the purchase of the property, and the re- 
sulting trust set up by the complainant. 
The ease however turned on the citizenship 
of Julia Lynch. 

H, 8. mackay and 8. Shenooody (with 
whom was /. MtdcKffj) for complainant. 

O' M. Speir and Murray Hoffman^ (with 
whom was C. JF. Ortm,) for defendant 
Oferke. 

A* L* Robertsany for defendant Jiilia 
Lynch. 

The Assistant Vice Chancellor. — ^The 
firat questiott wUeh I iti^ examine in this 



case, is the political condition of the de- 
fendant Julia Lynch, at the death of her 
uncle, Thomas L3'nch. This question 
stands at the threshold of the cause. For, 
if, as claimed in her behalf she were in 
truth a citizen of the United States at that 
time, she inherited all the real estate where- 
of Thomas Lynch was seised, or to which 
he was entitled, either at law or in equity. 
Her father died in the lifetime of Thomas. 
The descent to her, (although the other 
relations of Thomas were aliens,) was not 
immediate. Jackson v. FUzsimmtmSj 10 
Wend. 9 ; Levy^s Lessee v. McCartee^ 6 
Peters', 102. But the Revised Statutes, 
re-enacting so much of the Act 11 and 12, 
Will. 3, ch. 6, provide that no person capa- 
ble of inheriting under our statute regula- 
ting descents, shall be precluded from such 
inheritance by reason of the alienism of the 
ancestor of such person. 1 R. S, 754, § 

j 22. This applies directly to the case, if 
Julia Lynch were a citizen when her uncle 

; died. See Hie People v. IrwiUy 21 Wend. 

!l28. 

I The difficulty of the subject, and its im- 
portance intrinsically as well as in refer- 
ence to the large amount of property in- 
volved in this cause, induced me to solicit 
a further argument on the point, and it has 
accordingly been argued anew. The re- 
spective counsel have presented their views 
with great ability, and have aided me es- 
sentially in my investigation. 

The facts bearing upon the alienage or 
citizenship of Julia Lynch, lie within a nar- 
row compass. Her parents were British 
subjects, domiciled in Ireland. They came 
to this country in 1815, remained till the 
summer of 1819, and then returned to Ire- 
land. Julia was born in the city of New 
York in the spring of 1819. Her parents 
took her with them on their return, and 
she remained in Ireland till after the death 
of Thomas Lynch. During the sojourn of 
her father here, Thomas Lynch hired a farm 
for him and paid the rent. Her father oc- 
cupied the farm for a time, but it is proved 
that he was not contented here. One wit- 
ness testifies that Patrick Lynch (Julians 
fether) always wished to return to Ireland^ 
and that he thought this country did not 
agree very well with his health. It does 
not appear that he ever declared his inten- 
tion to become a citizen under the act of 
Congress ; or ever expressed any intention 
to reside here permanently. Some years 
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after he returned to Ireland^ he came here 
on a visit, without bringing his wife or any 
of his family ; remained short of six months ; 
and then returned to Ireland, where he and 
his wife continued to reside until their 
death. 

The presumption of Patrick's haying had 
any animum manendi^ arising from his resi- 
ding here three or four years, is very much 
weakened if not overcome, by his speedj| 
return to Ireland, his constant wbh to re- 
turn during his stay, and the absence of 
any proof of his expressing an intention or 
even expectation of remaining here, or of 
his taking any step towards acquiring the 
character of a citizen of the country. 

My conclusion upon the facts proved is, 
that Julia Lynch was bom in this state, of 
alien parents, during their temporary so- 
journ. That they came here as an expe- 
riment, without any settled intention of 
abandoning their native country, or of ma- 
king the United States their permanent 
abode. They never concluded to remain 
here permanently, and after trying the 
country, they returned to their native land, 
and there ended their lives many years af- 
terwards. They took Julia with them to 
Ireland ; she continued to reside there, and 
when Thomas Lynch died, she was about 
fourteen years of age, and a resident of Ire- 
land. 

Her right to inherit as the heir of Thomas 
Lynch, must be tested by the state of alle- 
giance existing at his death, when the de-> 
scent was cast. It is evident, therefore, 
that the right depends upon her alienage or 
citizenship at the time of her departure 
from this country in her mother's arms in 
the year 1819 ; for no act intervened be- 
tween that time and the death of Thomas, 
which could alter her political state or con- 
dition. 

First. It is insisted by the defendants 
that the rule of the common law is to gov- 
ern this case on the point of alienage. 

It is an indisputable proposition, that by 
the rule of the common law of England, if 
applied to these facts, Julia Lvncn was a 
natural born citizen of the United States. 
And this rule was established and inflexible 
in the common law, long anterior to the 
first settlement of the United States, and, 
indeed, before the discovery of America by 
Columbus. Bj the common law, all per- 
sons born within the ligeance of the crown 
of England, were natural bom subjects, 



without reference to the 9iaiu9 or conditiim 
of their parents. So if a Frenchman and 
his wife, came into England, and had a son 
during their stay, he was a li^e man. 
This was settled law in the time of little- 
ton, who died in 1482. LUi. Temwe^ § 
198. And its uniformity through the ia- 
tervening centuries, may be seen by ref^^- 
ence to the authorities, which I will cite 
I without further comment. JDyer't IL 224,, 
a; and S, C. in Jenkin^s Ce$U* Categj 5 
Ceni. dm 91 ; CahnmU Case, 7 ReporU^ 
16, 17, 18,25,27; Co. LUU 8, a, 129, a; 
Bacon v. Baeony do. Gar. 601 ; Com^^g 
Digest AHen, B. 1 ; Bac^s. Ahridg. Aliena, 
A; 1 Bladu Comm. 366; Doe r. Jones, 4 
Term Rep. 300 ; Doe v* Aekiand, 2 Bam 
& Ores, 779 : Chktyh Law of Descents, 33. 
1 HaUam^s Constitviumal JEBsf ory of JSag- 
land, 422, note 1. 

J!^. Chitty, tiM supra, says that by the 
common law, all penons bom out d the 
king's dominions and allegiance were deeoH 
ed aliens ; and whatever were the aituawl 
of his parents, the being bom within the 
allegiance of the king, constituted a natural 
bom subject. 

He states no exception to the latter pro- 
position ; although were are some excep- 
tions to the former, in fevor of children of 
British subjects who are bom in foreign 
countries Whether the foreign parents 
were in England, in ttinere, or for occa- 
sional business, their children bom during 
their stay, were natural bom subjecta. 

SecotUL Such being the rule ojf the com- 
mon law, in the absence of express l^ria- 
lation, the difficult question is presented lor 
decision; is the common law in this re- 
spect, the law of this state, or of the United 
States ? If it be the law here, then Jolla 
Lynch was a native bom citizen, and in- 
herited the propertv in controversy; aisii- 
ming that it was the pro{>erty of Thomas 
Lynch, as alleeed in the bill of complaint. 

It is undoubtedly trae that the xight to 
real estate by descent in this state, must be 
gpvemed by the municipal law of the state. 
And by the law of this state, which in this 
respect, is the common law, aliens cannot 
inherit land. But this does not relieve die 
case from its difficulty, because we hare 
no state law which in excess terms de- 
clares who are aliens and who are citizens, 
either in general, or for the purpose of in- 
heriting land. It thus becomes necessaiy 
to inquire who is an alien, according to tbe 
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law which must control that subject in this 
atftte. No one can dispute the power of 
this, or any other state in the union, to 
regulate the subject of inheritance. The 
state legislatures, may enable aliens to hold 
and inherit lands unconditionalljy in &eir 
respective states. But where they hare 
omitted to legislate, and the conmion law 
disability is left to operate against aliens ; 
the right to inherit, when disputed on this 
ground, must be determined on some gen- 
eral principle or rule of law which ascer- 
tains who are aliens and who are citizens. . 

I think that this general principle is not 
to be obtained from the mere local or mu- 
nicipal law of the State of New York. 
This state is a member o{ a confederation 
of states, having a common federal execu- 
tive head, and for many purposes afiectins 
the general interest and convenience of au 
the states, a national legislature and judi- 
ciary. Our internal a&iis and government, 
are almost exclusively reserved to the con- 
trol ci the people of the states. Amongst 
ourselves, we are twenty-six sovereign and 
independent states, confederated unoer a 
compact or constitution, for limited and 
prescribed objects of government. 

But in reference to all foreign nations, 
we stand as one single and united people. 
The United States ^ Ataerica. The ri^ht 
of citizenship, a right which is not only im- 
portant as between the different states, but 
has an essential bearing in our intercourse 
with other nations and the privileges con-, 
ceded by them to our citizens ; is therefore, 
not a matter of mere state concern. It is 
necessarily a national right and character. 
It appertains to us, not in respect to the 
State of New York, but in respect of the 
United States. . 

In speaking of this right in its proper and 
enlarged sense, we never s^ of anv one, 
that he is a citizen of the State of New 
York ; we say he is a citizen of the United 
States. Our own constitution recoffnizes 
the propriety of this mode of expression, in 
declaring that no person except a native 
dtixeno/the UnUea States^ shall be eligible 
to the office of governor. A merchant tra- 
ding in Europe and having occasion to re- 
sort to treaty stipulations with foreign pow- 
ers, would neither be recognized or under- 
stood, if he should declare that he was a 
citizen of the State of New York. It is 
only in his character as a citizen of the 
United Statesi an Ameriean diizen^ as by 



universal comity we are distinguished from 
the citizens of other Republics on this con- 
tinent, that he would be regarded abroad, or 
received as entitled to the rights and im« 
munities secured to him by the government 
of his country. I speak now of the rela- 
tionship of a citizen in its general and en- 
larged sense. In its particular sense, it is 
applicable to the rights and duties of our 
people in and towards the states in which 
they reside. And in this sense, while a 
citizen of one state may hold lands in an* 
other state, yet he cannot interfere in the 
elections of the latter, or in any of those 
rights which from the nature of government 
belong exclusively to the citizens of such 
state. As citizens, we owe a particular al- 
legiance to the sovereignty of our state, and 
a general allegiance to the confederated 
sovereignty of the United States. 

The provisions of the Constitution of the 
United States demonstrate that the right 
of citizenship, as distinguished from alien- 
age, is a national right or condition, and 
does not pertain to individual states. And 
while the constitution recognizes the par- 
ticular citizenship which I have mentioned, 
(Cooper*9 Lessee v. Galbraith, 3 Wash. 0. 
C. R. 546,) it is evident that the subject of 
ahenfigey must be controlled by the general, 
and not by the local alleeiance. Tne con- 
stitution declares that me citizen of each 
state shall be entitled to all the privileges 
and inununities of citizens in the several 
states. ^Article IVth, Sec. 2.) The effect 
of this clause in the first instance, was to 
bring within the fold of citizenship of the 
United States, and thus of each and every 
state, aS who at the time of the adoption 
of the constitution, were by birth, adoption 
or any of their discordant laws of naturali- 
zation, citizens of any one of the thirteen 
states. (See 3 Story^s Comnu an the Con^ 
stitutiony 674, 5, &. 1800.) It made all 
alike, citizens of the newly organized na- 
tion, and in this respect a homogeneous 
people. And the very necessity for such i^ 
provision to bring all upon a common plat- 
torm, exhibited in the strongest light the 
absolute need of guarding against different 
and discordant ruJes for establishing the 
right of citizenship in future. We there- 
fore find that one of the first powers con- 
ferred upon Congress, was '* to establish an 
uniform rule of naturoKzation throughout the 
UnUed States.^ (Article I. Sec 8 ; § 4.) 

A few brief considerations, out of many 
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which force themselves upon the mind, will 
illustrate the position that the right of citi- 
zenship in its enlarged sense, was after the 
adoption of the constitution, not onlj a na- 
tional right, hut from the nature of the case, 
it must from thenceforth he governed by 
the law of the whole nation and the acts 
of the national legislature. The different 
colonies, while pursuing the same general 
policy, had manifested very diverse views 
m their legislation upon the subject of 
aliens. The same thing was apparent in 
the legislation of the respective states, after 
the Declaration of Independence, and during 
the confederation. As early as in the year 
1782, Mr. Madison strenuously urged the 
adoption of a uniform rule of naturalization 
hj the states. (Letter to Edmund Ran- 
dolphf 1 Madiaon papers 161.) If the states 
were to be left to themselves, the same di- 
versity would doubtless continue under the 
constitution. One state would foster im- 
migration, and confer on foreigners all the 
rights of citizens on their landing upon its 
shores ; while another, with the same gen- 
eral object in view, but cherishing the an- 
cient jealousy of aliens, would require a 
probation of many years, before conferring 
those privileges upon the emigrant. Then 
under the clause of the constitution which 
I have first cited, interminable and harass- 
ing conflicts of state jurisdiction would 
have speedily ensued. These considera- 
tions are forcibly illustrated by Mr. Madi- 
son and Mr. Hamilton in the Federalist, 
Nos. 42 and 32. (And see, 2 Madison 
papersy 712; 3 Story*s Comm. on the Corat. 
3, § 1098, 1899.) # 

The clause in the constitution conferring 
upon Congress the power to establish an 
uniform rule of naturalization, was design- 
ed to obviate the various evils which were 
justly anticipated from leaving the subject 
of citizenship to the control of the several 
states. Has it had the intended effect ? It 
certainly has not, if there be any portion 
of the field to legislation on the subject, 
left open to the action of the several states. 

I will next inquire whether there be any 
such portion left to the states ? 

The constitution went into full operation 
on the fourth day of March, 1789. The 
first Congress assembled under it, at its 
second session, exercised the power con- 
ferred upon that body by the constitution, 
and on the 26th day of March, 1790, passed 
an act to establidi a uniform system of 



naturalization. And from that time to the 
present there has been one or more acts of 
Congress regulating this subject, constant- 
ly in force. After Congress exercised this 
power, it is well settled that it no longer 
fell within the scope of state leffislaiion. 

In Collet V. Collety 2 Dallas, 294^ decided 
in 1792, in the U, S. Circuit Court in Penn- 
sylvania, the judges held that the states 
still had a concurrent power of naturalizing, 
provided they did not contravene the legis- 
lation of Congress. But Judge Iredell ex- 
pressed a contrary opinion in the same 
court, as early as 1797, in the Unked States 
V. llUato, 2 Dallas, 370. And in Chirac v. 
Chiracj 2 Wheaton, 259, the Supreme 
Court of the United States held that the 
power was exclusively in Congress. 

The authors of the FederaUst, in the 
numbers before cited, insisted that the 
power to naturalize must necessarily be 
exclusive, else there could be no uniform 
rule. And it seems now to be conceded 
on all hands, that it is exclusive. (1 KenCs 
Comnu 424, 2d ed. ; Dauis v, -Hb//, 1 Nott 
& McCord's R., (S. C) 292 j The State 
V. Manuel, 4 Dev. & Batt. R., (N. C.) 25; 
Rouche V. Williamson, 3 N. Car. Rep., 

ilredeirs Law,) 141 ; Sergeant^s Con^. 
jOWy 293 ; 3 Story^'s Comnu on Const, 3^§ 
1099 ; Rawle on the Cotist. 84, 85.) 

This is not only true in regard to what 
Congress has legislated upon expressly, but 
it holds good for what they have omitted. 
If the subject matter belong to the national 
legislation, the fact that Congress has cov- 
ered only a part of the eround, does not 
warrant any state in legislating over the 
residue. This principle is well settled, and 
upon reasons that are unanswerable. (See 
the authorities last cited, and Ogden v. 
Saundersy 12 \Vlieaton, 213 ; Prigg v. The 
Commonwealth of Fcnnsyhania, 16 Peters, 
539; Jack v. Martin, 12 Wend. 311; 
Golden v. Prince, 3 Wash. C C R. 322.) 
If, therefore, Congress has omitted to pro- 
vide in express terms, for any case which 
may arise in regard to naturalization, it 
must either await the future action of that 
body, or be controlled by the principles of 
the general law of the United States. 

It is very clear that there is no act of 
Congress which applies to the case of Julia 
Lynch. And it is contended on the one 
side, either that the common law of this 
state applies to this and the like cases ; or 
if we must look to the national law, that 
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the common law ftoniiihes the rale. On 
the other hand, it is insisted that the na- 
tional rale is that of the public law, by 
which a child follows the status of its parents. 

And first, as to the common law of this 
state having control. The application of 
any law of tnis state, written or unwritten, 
to the right of citizenship, would conflict 
with the reason of the thing as a matter of 
national concera, and with the powers of 
Congress under the constitution. Citizen- 
ship, as I have shown, is a political rieht, 
which stands not upon the municipal law 
of any one state, but upon the more gen- 
eral principles of national law. It consti- 
tutes national character, not mere territo- 
rial designation. If we may refer to the 
common law of this state to-day, we may 
to-morrow, stand upon our statute law on 
the same subject ; for the state legislature 
may at any time alter the rale of the com- 
mon law. Therefore, we may just as well 
claim that our legislature may by law de- 
clare that Julia Lynch was a citizen of the 
United States, as to insist that the eomn^on 
law of this state declares her to be an alien. 

At and before the adoption of the Feder- 
al Constitution, the case was undoubtedly 
different. When ouir National* Indepen- 
dence was declared, the citizens of this and 
the other States were subjects of Great 
Britain. Upon the Revolution, they were 
at liberty to continue their allegiance to 
the crown and retire from the country, or 
to remain and adhere ^to the independent 
states. Those who adhered, were thence- 
forth citizens of the respective states. 
FcNreigners arriving here intermediate the 
Declaration of Independence and the adop- 
tion of the constitution, became citizens or 
continued aliens, according to the laws of 
the several states where they resided ; and 
the children of aliens born here during that 
interval, became citizens in those states, 
because, as will presently be shown, the 
common law was in that respect, the law 
of all the states. 

The articles of confederation between 
the states, made no provision for naturali- 
sDg aliens. Each state was left to its own 
legislation on that subject; and the laws 
of the several states in that behalf, prevailed 
within their own bounds, until the 4th of 
March, 1789, or until the legislation of 
Congress in 1790. When the constitution 
took effect^ therefore, it found the existing 
mass of citizens of the United States ascer- 



tained and defined. It was not necessary 
to enact anything farther in reference to 
those citizens, than was done in the section \ 
which gave them immunities as citizens 
alike in all the states. But as we have 
seen, it was necessary to provide for the 
boundless future. State laws and state 
legislation could not in the nature of things, 
be longer permitted to define, abridge or 
enlarge the important privilege of citizen- 
ship in the United States. It was a purely 
national right, and one which must for the 
future, be governed by rules operating 
alike upon every part of the Union. 

The rights of the then inhabitants of the 
United States were guaranteed. The rights 
as citizens, of those who should succeed 
them, were to be regulated by national law. 
On every principle of law, whether natural, 
public, or the common law of England, the 
children born in this country of those who 
were citizens of the country, would also be 
citizens. Hence there was no occasion for 
the constitution to speak of them. In 
reference to another class of the future in- 
habitants of the country — those who were 
born here of alien parents — it is claimed 
that the common law continued in force, 
which wfll be a subject for inquiry present- 
ly. Whether it did or did not, their con- 
dition was to be ascertained by a national 
law. In reference to aliens, legislation 
would be necessary ; and the power to 
legislate, was conferred upon Congress. 
From what has been stated, it follows that 
such power was intended to be, and neces- 
sarily must be exclusive. And being ex- 
clusive, it cannot, as we hate seen, be con- 
trolled by the umoritten or common law of 
one of the states, any more than it can be 
altered by the statute law of such state. 
And whether or not the constitution ena- 
bled Congress to declare that the children 
born here of alien parents who never mani- 
fested an intention to become citizens, are 
aliens or are citizens — it is clear that the 
decision of that question must be by some 
general rule of law applicable to and afToct- 
ing our whole nation. It must be deter- 
mined by what may be called the nalional 
hwy as contra-distinguished from the local 
law of the several states. It is purely a 
matter of national jurisprudence, and not 
of state municipal law. 

Third. The next inquiry is, therefore, 
what is the national law of the Urrited 
States on this subject ? 
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1. At the formation of our present na- 
tional government) the common law pre- 
vailed as a system of jurisprudence, in all 
the thirteen states which then constituted 
the nation. In Wheaion y. PeterSy (8 
Peters R. 691, 658,) Thompson, J., said 
that when the American Colonies were first 
settled hy our ancestors, it was held, as 
well by the colonists as by the judges and 
lawyers of Endand, that they brought 
with them as a birth-right and inheritance, 
80 much of the common law as was appli- 
cable to their local situation and change of 
circumstances *, and that each colony judged 
for itself, what parts of the common law 
were applicable to its new condition. And 
see Van Ne$$ v. Pacardy (2 Peters, 137-144 ; 
Paiierton v. TFtniw, 5 id. 233-241 ; 1 Kent's 
Comnu 472, 3, 2d ed. ; Commanvoealth y. 
Knowltofiy 2 Mass. R. 534, 5.) Most, if 
not all the colonial charters recognized and 

Erovided for the benefits of the common 
iw. Both the former, and the present 
constitutions of this state declared in efiect, 
that the common law was the basis of the 
law of this state. (Const, of 1777, Art. 
35 ; Const, of 1821, Art 7, § 13.) 

I need not dwell more at large upon this 
unquestionable proposition. It is true that 
one learned judge has spoken of the adop- 
tion of the common law in the colonies, as 
being only to a limited extent. And some 
have deemed it derogatory to us as a peo- 
ple, to assume that we inherited the com- 
mon law of England. It is indifierent 
whether we say that we inherited the com-- 
mon latOj or the principles of the common 
law. There is no doubt but that in all the 
thirteen colonies, it was the common origin 
of our jurisprudence. And any one who 
will take the trouble to compare the whole 
mass of statute law of general application, 
which, up to the era of the Revolution, had 
been enacted in the Colony of New York, 
with the immense extent of the principles 
of the common law which were then in 
actual force and operation here, regulating 
the rights of persons and property ; will be 
satisfied that we, as colonists, had drawn 
almost exclusively from that source ; and 
with us, at least, the common law had 
been adopted to no very limited or restrict- 
ed extent. 

2. As the common law prevailed in all 
colonies, and was the basis of their laws 
and jurisprudence, it follows that all per- 
sons bom in the colonies while in the 



ligeance of the King of England, became 
subjects of the Crown of England ; unless 
it be made to appear that the rule of the 
common law was incompatible with the 
situation of the colonists, or unsuited to 
their circumstances j or that it* was altered 
by legislation. 

Instead of abridging the rule, all the co- 
lonial legislation which has come under my 
observation, proceeded on the assumption 
that it was the settled law of the land. In 
almost eveiy colony, great efibrts were 
made to promote the introduction of foreign- 
ers, by tne passage of laws giving to them 
all the rights and privileges of native sub« 
jects in respect of projperty. And in some 
colonies, they were after a very short pro- 
bation, fully naturalized. The tendency 
of the colonial legislation generally, was to 
increase in every practicable mode, the 
number of the inhabitants of the countiy, 
and to break down the feudal and early 
common law barriers against aliens. 

Judge Tucker says that an alien in 
America was entitled to many more rights 
than an alien in England. 1st. By the 
very act of emigrating to and settling in 
America, he became ipso facto a denizen, 
under the express stipulations of the colo- 
nial charters, (or nearly all,) whereby it 
was stipulated for the better encourage- 
ment of all who would engage in the setUe- 
ment of the colonies, that they and every 
of them that should be thereafter in- 
habiting the same, should and might have 
all the privileges of free denizens, or per- 
sons native of England. ( See the charter 
of Queen Elizabeth to Sir Walter Raleigh,) 
2nd. By the same act of migrating, he had 
a right (in Virginia,) to ^e naturalized 
under the sanction of the pre-existing law, 
made not only for the benefit, but for the 
encouragement of all in a similar situation 
with himself. The operation of these laws 
was immediate, not remote. (1 Tucker^s 
Dlackstoney p. 2, Appendix 99. Laws of 
Virginia^ ch. 11, ed. 1769.) 

So in the Colony of New York, by an 
act passed in 1683, and by another passed 
July 5, 1715, all foreigners theretofore re- 
siding in the colony who had been free- 
holders, were to be deemed as havirg been 
naturalized ; and all the Protestants of 
foreign birth then residing in the colony, 
were declared to be natural subjects, and 
entitled to all the rights, privileges and ad- 
vantages of natural born subjects, on taking 
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the oath of allegiance, &c. (1 Van 
Schaack^s Col Laws^ 97-100 ;) and by 14 
several statutes passed subsequently, the 
last of which was in 1773, an immense 
number pf aliens were naturalized by name, 
on taking the same oaths. 

In Pennsylvania an act for naturaliza- 
tion was passed in 1700 ; and after the 
British statue 13 Geo. 2. ch. 7, had pro- 
vided for naturalizing all foreign Protestants 
then in America, on taking the test oaths, 
&c. ; the General Assembly of Pennsylva- 
nia' on the 3d of February, 1742-3, passed 
an act to naturalize such foreign Prostest- 
ants as conscientfously refused taking any 
oath. (See 1. Laws of Penn. {Carey v. 
JBwren*8 ed. 8, 272.) 

So in the Colony of Delaware, a statute 
was enacted in 1700, which naturalized all 
resident foreigners who were settled there 
at the date of the proprietor's letters patent 
in 1680; and authorized the governor to 
|ive certificates of naturalization to all 
roreigners, on their taking the oath of alle- 
giance &c. ; and conferred upon them the 
same rights, privileges, &c., as were enjoy- 
ed by any of the king^s natural horn subjects. 
( 1 iaws of Delaware^ 52 ch. 5. a. ed. of 
1797.) 

I have already quoted from Judge Tucker 
in reference to the colonial laws of Virginia 
upon this subject. Similar acts were 
passed in that colony in 1680, 1705, and 
1769. 

In South Carolina a statute was passed 
March 10, 1696-7, for the making of aliens 
free of that province. It conferred upon 
them all the rights and privileges of inhab- 
itants born of English parents, on taking 
the oath of allegiance. 

On the 4th November, 1704, a like 
statute was enacted, which expressly gave 
to them the right to vote for members of 
Assembly, and continued in force for eighty 
years. In the act regulating the election 
of members of Assemoly, passed in 1721, 
the same right of voting was declared \ 
while the qualifications of members was, 
that thev should be free bom subjects of the 
British dominions, or a foreigner naturalized 
by act of Parliament. (2 So. Car, Stat, at 
Largej 131, 251 ; 3 ibid 135.) 

Inese examples suffice to show the cur- 
rent of colonial legislation from the earliest 
periods of our history. And they also 
show Mr. Dane's error in saying that there 
were no naturalizations in the colonies be- 



fore the Revolution, but such as took place 
under the acts of Parliament. (4 Doners 
Abr. 708, ch. 1^1. Art. 5.) 

In most of the colonial statutes on the 
subject, will be found recitals, setting forth 
the importance of encouraging aliens to re- 
sort to, and settle in the colonies, and the 
great benefits which had already accrued 
to the colonies from that source, in their 
advancenlfent in wealth, prosperity and 
character. 

It was made one of the grounds of com- 
plaint against the colonies, by those who 
desired fo merge the colonial liberties in 
the royal prerogative, that by fostering the 
number and wealth of their inhabitants, 
they were creating formidable antagonists 
to English industry, and nursing a disposi- 
tion to rebellion. (3 Bancroft's History of 
the U. S. 380.) And in the Declaration 
of Independence, one of the injuries to the 
states, which were charged upon the King 
of Great Britain, was, " He has endeavor- 
ed to prevent the population of these states ; 
for that purpose obstructing the laws for 
naturalization of foreigners; refusing to 
pass others to encourage their migration 
hither, and raising the conditions of new 
appropriations of lands.'' 

President Madison, in the debates in the 
Federal Convention in 1787, declared that 
America was indebted to emigration for its 
settlement and prosperity, and that part of 
Ainerica which had encouraged foreigners 
most, had advanced most rapidly in popu- 
lation, agriculture and the arts. (3 Madi- 
son papers^ 1300.) 

I have referred somewhat at large to the 
usages and legislation of the colonies, to 
show that so far from limiting, or abridging in 
any mode, the common law rule of claiming 
allegiance and conferring rights as subjects ; 
the whole scope and tendency of their leg- 
islation and their acts, were to obtain for 
their infant communities all the population 
and all the citizens that could be brought 
within their territory. Thej invited in all 
nations to multiply the people, which la- 
boriously employed, are the true riches of 
any country. With this view, they not 
merely claimed as citizens all who were 
bom in the British dominions, but trans- 
formed into citizens with a prompt and 
liberal facilitv, all foreigners who were 
willing to unite their fortunes with those 
of the colonists. 

It may then be safely aanimed, that at 
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the Declaration of Independence, by the 
law of each and all the the thirteen states, 
a child born within their territory and li- 
geaope respectively, became thereby a citi- 
zen of the state of which he was a native. 

This continued unchanged to the time 
when our National Constitution went into 
full operation. There is no evidence of 
any alteration of the rule in any of the 
states during the period that int^ened; 
and the references which will be made un- 
der another head, show conclusively that 
there had been no intermediate change in 
their policy. 

3. I will next inquire whether there be 
any common law of the United States, or 
whether as a nation, we have to any extent, 
the principles of the common law in force. 

Some discrepancies in the opinion of 
learned judges, and consequent confusion, 
have arisen from the use of general lan- 
guage when speaking of this subject. For 
instance, it is said by a judge whose opinion 
is entitled to great respect, that **it is clear 
there can be no common law of the United 
States," and *^ the common law could be 
made a part of our federal system only by 
ledslative adoption." (McLean, J., in 
Wheaton v. Fetersj 8. Peters B. 691, 658.) 
He was then speaking of rights of property 
which are purely questions of state law and 
regulation, and he applied the rule which 
had long been established in the United 
States courts, that where a common law 
right was asserted, they must look to the 
state in which the controversy originated. 
Not that all possible cases, falling within 
the cognizance of those courts, must or 
could be thus determined; or that the 
principles of the common law had no appli- 
cation whatever to the people of the United 
States and their relations and government 
as a whole. 

A great and well founded jealousy on 
this point, arose soon after the adoption of 
the constitution, in consequence of the fed- 
eral courts in a few instances, assuming 
that certain crimes or offences at common 
law, might be punished as offences against 
the United States, M^ithout their being 
made criminal by act of Congress. This 
jealousy was strikingly exhibited in the 
mrtnorable debate in Congress on the judi- 
ciary-, in the session of 1801-2, when the 
judiciary act of February, 1801, was re- 
pealed. Its immediate cause was long 
since put at rest by decisions against such 



jurisdiction. ( United States r. HudmHj 7 
Cranch, 32; The same v. Caohdge^ 1 
Wheat. 415 ; 1 KenVs Camm. 339, 2d ed.) 

Before the constitution was adopted, the 
feeling was generally the other way. Thus 
in the Colonial Declaration of Rights, 
adopted unanimously on the' 14th of Octo- 
ber, 1774, the Congress declared ^^ that the 
respective colonies are entitled to the com- 
mon law of England." ( Jiwr. of Congress, 
1774, p. 27, &c.) 

In the convention of the people of Penn- 
sylvania, which was held in November, 
1787, to take into consideration the adop- 
tion of the Federal Constitution, it was ob- 
jected because the word ^ appeals " was 
used in that instrument, that the triai by 
jury was intended to be given up, and the 
civil law introduced in its stead. (See 
Wilson's Works, and 4 HalPs Amer. Xaio 
Journal 321, 423, 426.) In other sUtes, 
similar objections were made on account 
of the omission of common law safeguards 
and privileges. And this rooted partiality 
for the common law, resulted in the adding 
of the express provisions securing to the 
people the right of trial by jury, and other 
common law rights, which are to be found 
in the amendments to the Constitution of 
the United States. 

The Constitution of the United States, 
like those of all the original states, (and in 
fact« of all the states now forming the 
Union, with the exception of Louisiana,) 
presupposed the existence and authority of 
the common law. The principles of that 
law were the basis of our institutions. In 
adopting the state and national constitu- 
tions ; tnose fundamental laws which were 
to govern their political action and rela- 
tions in the new circumstances arising 
from the assumption of sovereignty, both 
local and national ; our ancestors rejected 
so much of the common law as was then 
inapplicable to their situation, and pre- 
scribed new rules for their regulation and 
government. But in so doing, they did not 
reject the body of the common law. They 
founded their respective state constitutions 
and the great national compact, upon its 
existing principles, so far as they were con- 
sistent and harmonious with the provisions 
of those constitutions. A brief reference 
to the Constitutian of the United States 
will illustrate this idea. It gives the sole 
power of impeachment to the House of Rep- 
resentatives, and the sole power of trj'ingan 
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impeachment to the Senate. Impeachment 
is tnus treated as a well-known, defined and 
established proceeding. Yet it was onlj 
known to the common law, and could be 
understood only by reference to the princi- 
ple of that law. The Congress was au- 
thorized to provide for the punishment of 
felonies committed on the nigh seas, and 
for punishing certain other crimes. The 
common law furnished the only definition 
of felonies* The trial of all crimes, except 
in cases of impeachment, was to be by jury ; 
and the constitution speaks of treason^ hri' 
heryj indictment^ cases in equity^ an uniform 
^stem of hankruptcy^ attainder^ and the writ 
^habeas corpus; all which were unknown 
even by name, to any other system of juris- 
prudence than the common law. In like 
manner, the amendments to the constitu- 
tion make provisions in reference to the 
right of petition^ -search warrants^ capital 
crimes^ grand jury, trial by jury^ baiU fines^ 
end the rules of the common law. In these 
instances, no legislative definition or expo- 
sition was apparently deemed necessary by 
the framera of the constitution. They are 
spoken of as substantial things, already ex- 
isting and established, and which will con- 
tinue to exist. And the legislation of Con- 
gress immediately following its adoption, 
and in which they proceeded to carry out 
in detail the new system of government, 
lefl most of these things to stand upon the 
same footing that they previously were, the 
principles of the unwritten or common I4W. 
It has never been deemed necessary for 
Congress to legislate upon the rules of 
pleading or eviaence, or of the construction 
of statutes or contracts, or upon any of the 
multifarious rules and principles of law and 
equity, which have been daily used and 
applied in civil cases, in the courts of the 
United States, from the year 1789 to the 
present day. So of the rules of evidence, 
and the proceedings in criminal cases. All 
these principles, rules and forms of pro- 
ceeding, have been adopted from the com- 
nion law, as a matter of course, without 
doubt or Question. The few state trials 
which we nad under our general govern- 
ment, are full of illustrations of this fact. 

In 1795, Judge Wilson, of the Supreme 
Cojirt of the United States, in delivering 
bis charge to the grand jury, in the Vir- 
ginia Circuit, went into an efeborate dis- 
sertation on the jurisdiction of the federal 
courts over crimes, and after enumerating 
2d 



such as he deemed cognizable by the cir-- 
cuit court, he continued as follows: <^In 
the foregoing catalogue, murder, man- 
slaughter, robbery, piracy, forgery, perjury, 
bribery and extortion, are mentioned as 
crimes and offences ; but they are neither 
defined nor described. For this reason we 
must refer to some pre-existing l&w for their 
definition or description. To what pre- 
existing law should this reference be made? 
This is a question of inunence importance 
and extent. It must receive an answer, 
but I cannot, in this address, assign my 
reasons for the answer which I am about 
to give. The reference should be made to 
the common law. To the common law then 
let us resort for the defim'tion or descrip- 
tion of the crimes and ^ offences which in 
the laws of the United States have been 
named, but have not been described or de- 
fined. You will in this manner, gentle- 
men, be furnished with a legal standard, 
by the judicious application of which you 
may ascertain with precision the true na- 
ture and qualities of such facts and trans- 
actions as shall become the objects of your 
consideration and reses^rch." (3 Wtlson^s 
Works, 357, 371.) And in the debates on 
the judiciary in 1802, to which I have be- 
fore alluded, Mr. Bayard, of Delaware, in 
an able speech in the House of Represen- 
tatives, said on this subject, (what was not 
disputed, so far as facts were concerned,) 
that " the judges of the United States have 
held generally that the Constitution of the 
United States was predicated upon an ex- 
isting common law. Of the soundness of 
that opinion I never had a doubt. I should 
scarcely go too far were I to say, that 
stript of the common law, there would be 
neither constitution nor government. The 
constitution is unintelligible without re- 
ference, to the common law. And were 
we to go into our courts of justice with 
the mere statutes of the United States, not 
a step could be taken, not even a contempt 
could be punished. There would be no 
form of pleading, no principles of evidence, 
no rule oT property. Without this law the 
constitution becomes a dead letter. For 
ten years it has been the doctrine of our 
courts that the common law was in force." 
' {Debates on the Judiciary, 1802, p. 372. 
! And see 1 Story^s Comm. on the Const., 140, 
I 141,; § 167, 158, and note 2; 2 ibid, 262 
to 267 ; § 794 to 797 ; Rawle on the ConsU 
[258.) 
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Mr. Du Ponceftfi, in his well reasoned 
and clear illustration of the jurisdiction of 
the federal courts, comes to the conclusion : 
**1. That the cortiinon law is the law of 
the United States in their national capacity, 
and is recognized as such in many instan- 
ces by the Constitution of the United States 
and the statutes made in pursuance of it. 
2. That those courts can derive no juris- 
diction from the common law. 3. That in 
the territories of the United States^ they 
have common law jurisdiction . " ( Du Pon- 
ceau on Jurisd., 101. And see ibid. 86, 
B8; and pp. 10, 15, of the Preface.) 

In my judgment there is no room for 
doubt, but that to a limited extent the 
common law (or the principles of the com- 
mon law, as some prefer to express the 
doctrine,) prevails in the United States as 
a system of national jurisprudence To 
what extent it is applicable, I need not 
hazard an opinion, either in general terms 
or in particular instances, beyond the case 
in hand. But it seems to be a necessary 
consequence from the laws and jurispru- 
dence of the colonies and of the United 
States under the articles of confederation ; 
that in a matter which, by the union, has 
become a national subject, to be controlled 
by a principle co-extensive with the United 
States ; in the absence of constitutional or 
congressional provision on the subject, it 
must be regulated by the principles of the 
common law, if they are pertinent and ap- 
plicable. 

The power of naturalization is one of 
the express concessions from the states to 
the United States. The right of citizen- 
ship^ aside from naturalization, was either 
a known and recognized right, as applica- 
ble to the then and future inhabitants of 
the country, or necessarily, and by the very 
act of organizing the nation, became a sub- 
ject of national law and regulation. It 
could no longer continue a state right in 
its enlarged sense as applicable to the 
United States. 

4. The Constitution of the United States 
contains no clause declaring who shall be 
deemed citizens, nor is there any act of 
Congress which applies to the case of Julia 
Lynch. The necessity for a rule or prin- 
ciple applicable to this subject, and co- 
extensive with the nation, has existed ever 
since the adoption of the constitution, and 
cases to which it is applicable, have been 
arising constantly since that period. The 



states parted with their control of the mat- 
ter to the federal government. Therefore, 
there must have been a national principle 
or rule of law, co-eval with the existence 
of the Union, governing the subject. And 
the question whether Julia L3mch was or 
was not a citizen, must be determined by 
the national unwritten law. 

5. It is a necessary consequence, from 
what I have stated, that the law which had 
prevailed on this subject, in all the states, 
became the governing principle or common 
law of the United States. Those states 
were tlie constituent parts of the United 
States, and when the union was formed, 
and further state regulation on the point 
terminated, it follows, in the absence of a 
declaration to the contrary, that the princi- - 
pie which prevailed and was the law on 
such point in all the states^ became imme- 
diately the governing principle and rule of 
law thereon in the nation formed by sach 
union. If there had been any diversify on 
the subject in the state laws, it might have 
been difficult to ascertain which of the con- 
flicting state rules was to become, or did 
become, the national principle. And if 
such diversity had existed, it is reasonable 
to believe that the framere of the constitu- 
tion would have borne in mind, and enact- 
ed a uniform rule, or authorized Congress 
to establish one. The entire silence of the 
constitution in regard to it, furnishes a 
strong confirmation, not only that the ex- 
isting law of the states was entirely uni- 
form, but that there was no intention to 
abrogate or change it. The term ciiizen^ 
was used in the constitution as a word, the 
meaning of which was already established 
and well understood. And the constitution 
itself contains a direct recognition of the 
subsisting common law principle, in the 
section which defines the qualification of 
the President. " No person except a nat- 
ural bom citizen^ or a citizen of the United 
States at the time of the adoption of this 
constitution, shall be eligible to the office 
of President," &c. Tl^ only standard 
which then existed, of a natural horn cifi- 
zeny was the rule of the common law, and 
no different standard has been adopted since. 
Suppose a person should be elected Presi- 
dent who was native bom, but of alien 
parents, could there be any reasonable 
doubt that he was eligible under the con- 
stitution? I think not. The position 
would be decisive in his favor that by the 
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mle of the common law, in force when the 
constitution was adopted, he is a citizen. 

Moreover, the absence of any avowal or 
expression in the constitution, of a design 
to affect the existing law of the country on 
this subject, is conclusive against the ex- 
istence of such design. It is inconceivable 
that the representatives of the thirteen 
sovereign states, assembled in convention 
for the purpose of framing a confederation 
and union for national purposes, should 
have intended to subvert the long estab- 
lished rule of law governing their constit- 
uents on a question of such great moment 
to them all, without solemnly providing 
for the change in the constitution; stiu 
m6rc that they should have come to that 
conclusion without even once declaring 
their object. And what is true of the dele- 
gates in the convention, b equally appli- 
cable to the designs of the states, and of 
tho people of the states, in ratifying and 
udopting the results of their labors. 

Much stress was laid in the very able 
tirgument in behalf of the complainant, on 
the rigorous and grasping character of the 
rule of the common law ; and the absurdity 
of the doctrine by which it claims as a 
subject every human being who happens 
to draw his first breath upon British soil, 
while it exacts the samo allegiance from 
the children of British subjects born in 
foreiOTi countries. And it was urged, that 
the United States, a government based 
upon perfect freedom and equality, should 
adopt, and intended to adopt and establish, 
what was called in the argument, the more 
just, rational and liberal principle of the 
intsr-national and public law. In this con- 
nection the much vexed question of the 
right of expatriation, was pressed into the 
argument; and it was urged that if we 
adopt the common law rule of allegiance 
by birth, we must also adopt that of per- 
petual allegiance, which it was said, has 
been repudiated in this country. The 
authorities in our courts are much divided 
upon that question, and many which are 
of great weight, are adverse to the right 
to expatriate. I do not intend to discuss 
that great question in any of its aspects. 
It does not stand upon the same reason or 
principle as the common law doctrine of 
allegiance by birth, and does not follow 
from the adoption of the latter. A diver- 
sity of opinion and of practice on the sub- 
ject of perpetual allegiance prevailed in 



the colonies and in the states, under the 
old confederation. 

The right to expatriate was recognized 
in Pennsylvania and Virginia, while they 
were colonies. The Constitution of Penn- 
sylvania prohibited the passage of laws re- 
straining emigration from the State; and 
Virginia enacted a law as recently as the 
year 1792, providing for expatriation and 
prescribing its forms. Kentucky, the 
daughter of Virginia, followed her doc- 
trines in this, as well as In many other 
questions of national policy. {Ahburtf v. 
HawJnnSy 9 Dana, 178.) This diversity 
prevailing in the colonies and states prior 
to 1789, would aflbrd strength to the argu- 
ment that in the national government, the 
common law rule of perpetual allegiance 
did not prevail ; while the universal pre- 
valence of the rule of allegiance by birth 
in all the colonies and states up to that 
time, would be a convincing argument that 
such rule became the national law. 

In regard to the effect of birth upon the 
right of citizenship, it is my duty not to 
establish the rule of law for the first time, 
but to ascertain a rule which has been in 
force from the era of the Federal Consti- 
tution, and which has affected the rights 
of persons and property constantly from 
that period to the present. Were this, 
however, to be determined solely on its 
intrinsic propriety and adaptation to our 
circumstances, I am not sore that any rule 
different from that of the common law, 
ought to be adopted in our country. It is 
indispensable that there should be some 
fixed, certain and intelligible rules for de- 
termining the question of alienage or citi- 
zenship. The place of nativity, furnishes 
one as plain and certain, and as readily to 
be proved, as any circumstance which can 
be mentioned. If we depart from that, 
and adopt the rule of some of the conti- 
nental nations, we have two more remote 
and difficult tests introduced. We are to 
ascertain first, by evidence of facts removed 
one generation from the time of the inquiry, 
the status or citizenship of the parents at 
the time of the birth of the propositus ; and 
next, the election or intention of the pro- 
positus himself, in reference to his adoption 
of the country where he was bom, or that 
of which his parents were citizens. And 
oftentimes, as in this case, the question 
will arise, before he attains to the age of 
election. In harmony with the certainty 
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of the common law rule respectiDg natives 
born, are our st^ttttoty provisions for the 
admission of aliens to the ri^ts of citizen- 
ship. Such admission is a judgment of a 
court of record. Thus in almost every 
instance, we have an unerring g^ide or 
test, capable of ready investigation and 
authentication. The exceptions are the 
children of ambassadors, (who are deemed 
to be bom within the allegiance of the 
sovereign represented,) and the children 
of our own citizens bom abroad. And this 
brings me to another of the oUections to 
the rule of the common law : That while 
Great Britain claims as subjects, all bom 
in her dominions, she claims the children 
born elsewhere of her own subjects ; and 
that we> holding to the common law rule, 
arc subject to great inequality in this 
grasping and selfish game, because our act 
of Congress, declaring the children of our 
citizens bom abroad to be citizens of the 
United States, is limited to the children of 
parents who were citizens when it paased, 
m 1802, and is nearly spent in its operation. 

The inconsistency of holding that Julia 
Lynch is a citizen here, when it is conceded 
on all hands that by reason of her parents 
being British subjects she is also a British 
subject ; was strongly ur^ed. The incon- 
sistency, however, is nothing but the oc- 
currence of a double allegiance^ which ex- 
ists in the tens of thousands of instances of 
our naturalized citizens, who were once 
subjects of the crown of Great Britain. 
We recognize its existence, because we 
adopt them as citizens, with full knowledge 
that by the law of their native country, 
they never can put off the allegiance which 
they owe to its government. 

With regard to the act of 1802, 1 do not 
think that the children of our citizens born 
abroad, are aliens. Not that I subscribe 
to the argument of the complainant's open- 
ing counsel, that the terms of the act itself 
embrace the children of all future citizens. 
But as at present advised, I believe it to 
have been the common law of England 
that children born abroad of English pa- 
rents, were subjects of the crown. The 
statute, 25 Edward III., St. 2, De natis ul- 
tra tnare^ appears to have been declaratory 
of the old common law. In Dper^t Repwts^ 
224, a« note, it is said to have been ad- 
judgea in the king's bench in 7th Edward 
III, that children of subjects born beyond 
the sea, in the service of the king, shall be 



inheritable : and that this was resolved io 
Parliament in the 17th Edward III. The 
fiEiCt of being in the kind's service, does not 
import bein^ in his dominions, or within his 
ligeaoce. It was Lord Bacon's opisioD 
that the act was declaratory of the old 
common law. Mr. Reeves says it was 
made to remove some doubt which was 
entertained about the denization of children 
bom of English parents out of the kingdom. 
(2 iSeevev' HUt. of the EngHik Law, 400.) 
In Bacon v. Bacon^ Cro. Car., 601, two of 
the judges, Croke and Brampton, held that 
by the common law, a clylo bom in Prus- 
sia of finglish parents, was a denizen, en* 
titled to inherit and a liege subject. B^l^- 
eley J., said it was rather by force of the 
statute 25 Edward IIL In Doe dan. Thomr 
as V. Ackland, 2 B. & C, 779, 790 to 793, 
Ch. J. Tindal says, that this was so by the 
common law, and to that effect he elites 
Hussey Justice t» 1 Bich, 3, 4. Pkrke, 
Justice, in the same case, says that the 23 
Edward III., was a declaratory act. (And 
see 22 Hen, 6, 38, per Newton^ J,) Chan- 
cellor Kent appears to entertain the same 
opinion. (2 Kent^s Comm. 50, 51, 2 ed.) 

If such were the common law, it was in 
force in the colonies, and was one of the 
rights which the citizens of the United 
States retained and still hold under the 
constitution. The provisions in the acts 
of Congress of 1790, 1795 and 1802, to se- 
cure these rights to children bora abroad, 
were in this view, a superabundant caution. 
But the circumstance of two different na- 
tional l^slatures having passed such laws, 
is strong proof that they did not suppose 
the natural or public law controlled the 
case. For the very principle of public law 
which is insisted on here to establish the 
alienage of Julia Lynch, Proles sequiiur 
sortem patenam^ would apply to the cases 
provided for in these acts m Congress. If 
the common law was ccmsidered in force 
on this subject, the national legislature 
might well act upon the doubt which pre* 
vailed as Ions ago as the time of Edward 
IIL, in regara to children bdrn abroad of 
citizen parents, and which has ever since 
prevailed. But in the dvil and public law, 
if the complainant's ground be tenable, 
there was no doubt whatever. 

In reference to the argument that the 
United States should establish a rale on 
proper principles^ and which shall be just 
to other nations, it may be said that thn is 
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purely a matter of muuicipal regulation, in 
every country. Vattel treats it as being 
legitimately within the control of each na- 
tion acting for itself. The rule of the com- 
mon law is not unjust to other nations, in 
claiming as citizens those who arc born 
here under the protection of our institu- 
tions and government. The other rule is 
more liable to the charge of injustice, vi2. : 
claiming as American citizens those born in 
Other countries of American parents. Yet 
BO one questions, that justice to our own 
citizens demands this principle. 

The monopolizing spirit of the British 
nation was alluded to. We have inherited 
a goodly portion of the Saxon and Norman 
thirst for territorial and national aggratf- 
dizement ; and we may, as we have here- 
tofore done, gratify it to the enlargement 
of the bounds of civil liberty, and of the 
happiness of mankind. And the adoption 
of both of the rules of the common law 
which I have discussed, while they pro- 
mote those noble objects, do no injustice to 
other nations. The principal foreign nation 
affected by those rules, if applied in our 
country, is Great Britain* Both rules are 
in full force there, as against our own peo- 
ple and government. And there is a moral 
certainty that their law, fastening the duty 
of allegiance upon the simple circumstance 
of nativity in their dominions, which has 
been undisturbed for centuries, will never 
be changed. Why then should the United 
States make a change, which, if it were 
ever ^o desirable, can never be reciprocal ? 

The policy of our nation has always been 
to bestow the right of citizenship freely, 
and with a liberality unknown to the old 
world. I hold tliis to be our sound and 
wise policy still, notwithstanding the reli- 
gious intolerance which partially obscured 
It in some of our colonial legislation, and 
the hostility which has occasionally pre- 
vailed against it in some parts of our coun- 
try. And 1 cannot refrain from expressing 
the more surprise at this partial relapse 
&ora the progressive and ameliorating in- 
fluence of free institutions, and of the im- 
mense increase of commercial and literary 
relations and intercourse between different 
countries, because it is contemporary with 
the passage of a law in Great Britain, 
atrongly indicative of the force of those in- 
fluences, and at a single step making greater 
progress than she has made on that subject 
for nearly 500 years. I refer to the act to 



amend the laws relating to aliens, passed 
August 6th, 1844. (Stat. 7 and 8, Vict, 
Sess. 4th, ch. 66.) An act which, in its 
concessions to aliens, £oes far beyond most 
of the existing legislation in this country. 

Some evidences of the colonial encour- 
agement to foreigners have been mention- 
ed. The same principle has animated the 
legislation of the states down to the pre^ 
sent day. In Pennsylvania and North 
Carolina, it was made in the first instance 
a constitutional proviiion. In Dlinois, the 
constitution confers on aliens the right of 
suffrage. ( Spragins v. Houghton^ 2 Scam- 
mon's R. 370.) In truth, the celebrated 
Ordinance^ passed July 13, 1787, " For the 
Government of the Territory of the United 
States, Northwest of the Ohio River," per- 
mitted alien inhabitants to vote, if they 
were freeholders. (3 Stary'^s Laws of the 
U. S. 2073-2075 ; Spragins v. Houghton^ 
2 Scam., 377, 393, 399.) The same poll- 
cy was continued throughout our national 
legislation in regard to that territory. The 
same class of aliens was authorized to vote 
for members of the conventions to form the 
state goverraent of Ohio in 1802, of Indiana 
in 1816, and Illinois in 1818. When Illi- 
nois was made a separate territory in 1812, 
aliens who paid taxes and resided a year, 
were constituted voters. And Michigan 
was admitted into the Union in 1836, with 
a constitution ^hich permitted all aliens 
then residing there to vote, and which was 
approved by Congress. (2 Story^s Latvs 
of the U. S., 869, 1250; 3 ib. 1565, 1674 j 
4 ib. 2442.) In this state, naturalized citi- 
zens are eligible to every public office, ex- 
cept that of governor. 

In most of the states, laws have been 
enacted to give aliens all or most of the 
rights of citizens, in respect of the acquir- 
ing, holding and transmission of property ; 
and I believe in all of the states, there are 
frequent instances of such laws for the 
benefit of particular aliens and classes of 
aliens ; while in several of them, the dis- 
ability to inherit lands is entirely done 
away. 

Without taking time to enumerate all 
the aditional statutory evidence of this pre- 
valent colonial and national policy which 
are before me, I will refer to our statutes 
of February 28, 1789 (2 Greenleqf's Lam 
279 ;) and of March 26, 1802, ch. 49, (3 
Kent and Rod. 46.) The statute of trea- 
son in Massachusetts in 1777. (2 Mass* 
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Laws, ed. of 1801, p. 1046 ; Act of June 
11, 1788, ch. 173, b.jin Delaware ; 2 Laws 
of Del., 921 ; Acts of March 26, 1794, and 
March 22, 1786, in South Carolina ; 4 So. 
Car. Statutes at Large 600 ; 746,) 

Our policy, in this respect, and its happy 
results, were forcibly vindicated in the con- 
vention of 1787, by Dr. Franklin, Mr. 
Madison, Gen. Hamilton and Judge Wil- 
son, (3 Madison papers, 1273, 1299 ; 1 
Wilson^s Works, 163 ; 2 ibid, 446 to 450. 
And see the Message of President Jefferson 
to Congress, Dec 8th, 1801.) 

With these various and conclusive illus- 
trations of the uniform, wise and benejficial 
policy of the United States, for nearly two 
centuries past; a policy which embraced 
every legithnate means for increasing the 
number, not merely of its inhabitants, but 
of its citizens; it is impossible to hold that 
there has been any relaxation from the 
Common law rule of citizenship by means 
of birth within our territory. 

6. Upon principle, therefore, I can en- 
tertain no doubt, but that by the law of the 
United States, every person born within 
the dominions and allegiance of the United 
States, whatever were the situation of his 
parents, is a natural bom citizen. It is 
surprising that there has been no judicial 
decision upon this question. None was 
fbiind by the counsel who argued this 
cause, and so far as I have been able to as- 
certain, it never has been expressly decided 
in any of the courts of the respective states, 
or of the United States. This circum- 
stance itself, in regard to a point which 
must have occurred so oflen in the admin- 
istration of justice, furnishes a strong infer- 
ence that there has never been any doubt 
but that the common law rule was the law 
of the land. This inference is confirmed, 
and the position made moralhr certain, by 
such legislative, judicial and legal exposi- 
tions as bear upon the question. Before re- 
ferring to those, 1 am bound to say that the 
g^eneral understanding of tiie legal profes- 
sion, and the universal impression of the pub- 
lic mind, so far as I have had the opportunity 
of knowing it, is that birth in this country 
does of itself constitute citizenship. Thus 
when at an election, the inquiry is made 
whether a person offering to vote is a citi- 
zen or an alien, if he answers that he is a 
native of this country, it is received as con- 
clusive that he is a citizen. No one in- 
quires fiuther. No one asks whether his 



parents were citizens or were foreigneis. 
It is enough that he wa9 bom here^ whatever 
were the status of his parents. I know 
that coDunon consent is sometimes only a 
coDomon error, and that jrabfic opinion is 
not any authority on a point of law. But 
this is a question whidi is more important 
and more deeply felt in reference to politi- 
cal rights, than to rights of property. The 
universality of the public sentiment in this 
instance, is a part of the historical evidence 
of the state and progress of the law on the 
subject. It indicates the strength and depth 
of the common law principle, and confirms 
the position that the adoption of the Fedr 
eral Constitution wrought no change fit 
that principle. 

The legislative expositions speak bat one 
language on this question. Thus the va- 
rious acts on the subject of naturalization 
which have been passed by Congress pre* 
suppose that all who are to be benented 
by their provisions were bom abroad. 
They abound in exjpressions of this soit, 
viz. r the country *'lrom which he came ;" 
all " persons who may arrive in the United 
States ;" the countiy whence they migrated 
is to be stated, and the Hke. This lan- 
guage is inappropriate to a person who 
was bom here, and wholly inapplicable to 
one who has always resided in the country. 
If Julia Lynch had remained here till she 
was of age, the argument in regard to her 
citizenship would he no different, because 
durin? the intervening time she would 
have neen incapable of election, in this 
state, the constitution adopted by ^e peo- 
ple in 1822, provides that no person except 
a natitfr citizen of the United States shall be 
eligible to the office of governor. JVaiive 
citizen is used as contradistinguished from 
citizens of foreign birth, and as a term per- 
fectly intelligible and definite. It is based 
upon the assumption that there was a 
known rule of law, ascertaining who were 
native citizens of the United States ; and 
as has already been shown that there was 
no «ich rule known, except that of the 
common law. In various statutes which 
have been enacted from time to time for 
more than fifty years past, to authorize 
aliens to take, purchase, hold and convey 
real estate, the expression used by the 
legislature in declaring the extent of the 
rights granted, is that they are to be as fuO 
as those of *' any natural born citizen," or 
of " natural bom citizens." {See Laws 
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oj 1806, ch. 164, § 1, 3 ; of 1807, ch. 123 ; 
of 1808, ch. 175; of 1812, ch. 240; of 
1825, ch. 310; 1 iZ«0. SiaJUy 720; and 
many others, both general and particular in 
their application^ In one atatute, passed 
April 27, 1836, Lam of 1836, ch. 200, the 
alien was to hold land as fully as if he had 
been a naturalized or natural born citizen ; 
as if those two constituted all the clases of 
citizens known to our laws. In the nu- 
merous colonial statutes of naturalization 
to which I have already referred, the ex- 
pression which is used, is ^^ natural horn 
MubjecU.^^ Both expressions awume that 
birth is a test of citizenship ; and the con- 
tinuance of the language subsequent to the 
Revolution and to the Federal Constitu- 
tion, shows that the effect of birth continued 
to be the same as it was before. 

The statutes in favor of aliens, enabling 
them to take, hold and dispose of resd 
estate, have been very general throughout 
the United States. I refer to the following 
as exhibiting the similar use of the term 
^^ natural born citizen of the United States," 
in contradistinction to aliens, or foreigners 
not naturalized. In New Jersey, the act 
of January 22, 1817. {Ebner^s Digest^ 6. ) 
In Pennsylvania, the act of February 11, 
1789; which says natural bom aitbjecta, 
instead of citizens. This act was contin- 
ued in 1792 and again in 1795. (3 Carey 
and Bioren^s Law$j 299.) In 1799, a similar 
statute, using the same language as in those 
of New York, (6 ib., 38. ) So in 1807 ; (Act 
of February 10th ;) and again March 24, 
1818. (Purdon'9 Digest, 39, 40 : Ed. 1836.) 
In Delaware, act of 1811, ch. 172 : 4 Laws 
of Delaware, 483. On the 11th of June, 
1788, a statute was enacted in Delaware, 
giving to all foreigners then or thereafter 
residing there, on taking the oath pre- 
scribed, idl the rights and privileges *<of 
natural bom subjects of this state,'^ except 
the holding of offices, to which they were 
entitled after five years residence. (2 Laws 
of Delaware, 921, ch. 174, b) For similar 
laws, using the same language — See Laws 
qf Georgia to 1820, p, 182, Act of Feb. 7, 
1785 ; Mevised Statutes of Indiana, 1838, 
p. 67; Rev. Stat, of Wisconsin, 1833-9, 
p. 179 ; Laws of 3Iichiganj ed. 1833, p. 
282,* Act of March 31, 1827. 

In Pennsylvania, the old plan or frame 
of government, adopted at the revolution, 
(sec. 42,) gave to every foreigner of good 
character who came to settle in the state, 



having first taken the oath of allegiance, 
the right to hold land, &c., and after one 
year's residence he was to be deemed a 
free denizen of the state, ^' and entitled to 
all the rights of a naiwal bom mbjecV* of 
that state. (1 Carey if Bioren^s Laws of 
Pa., 8, note a.) In a statute of that state, 
passed August 31, 1778, to validate titles, 
&e., it was enacted that heirs of persons 
not naturalized, or bom out of the allegiance 
of the crown of Great Britain, might hold, 
&c., as if the deceased had been bom in 
allegiance, &c. {Furdon'^s Digest, 38) 
Ths same assumption in regard to citizen- 
ship by birth, is to be found in the statute 
of Pennsylvania regulating elections, passed 
February 15, 1799. In order to prove his 
right to vote, the elector is to take an oath, 
1. That he is a natural bom citizen of the 
state, &c. 2. Or that he is a natural bom 
citizen of some other of the United States, 
&c. Or 3. That having been a foreigner 
or alien, he has been naturalized, &c. 
{Purdon's Dig. 223; 3 Carey if Bioren, 
340.) 

The constitution of Vermont, adopted 
July 4, 1793, (§ 39,) contained a provision 
like that of the Pennsylvania frame of gov- 
ernment, except that the limitation as to 
holding offices was restricted to the high- 
est in the state, and as to those, was ^t an 
end after two years residence. The same 
words were used to illustrate the rights 
conferred, viz : '* natural bom subjects of the 
state.^^ 

In Virginia, an act was passed in 1792, 
entitled *'an act declaring who shall be 
citizens of this commonwealth," and pro- 
viding for acquiring and relinquishing the 
right of citizenship. The first section pnH 
vides, " That all free persons bom within 
the territory of this commonwealth ; all per- 
sons no/ being natives, who have obtained 
a right of citizenship under former laws, 
and also all children, wheresoever bom, 
whose fathers or mothers are or were citi.* 
zens at the time of the birth of such chil- 
dren, shall be deemed citizens of this com- 
monwealth," &c. (1 Rev. Code of 7a., 
1819, p. 65. And see Barxizas v. Hop^ 
kins, 2 Randolph's Rep., 278, 281, 282.) 
This was a substantial re-enactment of a 
statute passed in May, 1779, ch. 55 ; (ex- 
cept that the latter was limited to free 
white persons,) another in October, 1783, 
ch 16, 17 ; and another in October,^786, 
ch. 10. These statutes in Virginia were 
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in part declaratory. They were enacted, 
because of the collusion aiid doubts on the 
subject growing oat of the revolution, and 
the adherence of some of the colonists to 
the British, government, their subseiuent 
return in some instances, and that of their 
children in others. 

In South Carolina, the act of 1721, pre- 
scribing the qualification of members of the 
assembly, required them to be ''*Jree bem 
gubjecis*^ of the British dominions. (3 <S. 
Car. StaHUeg at Large, 137, § 8th.) 

In Tennessee a statute passed in 1819, 
recites that the policy of the United States 
has always been to encourage emigration 
from fOTeign countries, to increase their 
population and strength, and that the act 
enables aliens to take by descent. The 
first section commences thus : ^* All per- 
sons not having been bom in the Uniied 
StateSj or otherwise citizens thereof.'' &c., 
as if they had been ^^ naiive citizens^ of the 
United States. {Statute Laws of Tenn.^ 
by CanUhers amd Nicholson, ed. of 1836, p. 
87.) 

These instances from the constitutions 
and statutes of the various states might be 
multiplied to a great extenl. Those al- 
ready given, will suffice to show that the 
universal understanding of the representa- 
tives of the people of the states in estab- 
lishing their fundamental and statutory 
laws, was that every person bom within 
their territory, was by that circumstance 
alone, a citizen ; and in some of the states, 
the recognition of the doctrine is express. 

I find an illustration of the point by neg- 
ative testimony, in the state papers which 
grew out of the memorable and atrocious 
outrage ccnnmitted bv the British ship 
Leopard on the U. S. frieate Chesapeake, 
in June, 1807. It was tdleged that three 
of the seamen taken from the Chesapeake, 
were American citizens. Not that their 
national character made any difierence in 
the p];pciple involved in that affair, but it 
aggravatea the atrocity of the conduct of 
the British commander. The proofe of the 
&ct of citizenship which were reported by 
the committee of the House of Representa- 
tives, and which were famished to the 
British government, consisted of evidence 
oi the birth and subsequent lives of the 
seamen, one of whom was bom in 1784. 
Nothing was stated in regard to the con- 
dition or allegiance of their parents, in any 
cf the reports or correspondence on the 



subject. It was evidently taken for want- 
ed that birth in one of ^be states, without 
regard to parentage, constituted those sea- 
men, citizens of the U. States. ( Waii^s 
American State Papers^ 1806« 1808, paga 
197, 200, 220, 225, &c.) And see the cor- 
respondence between Mr. Madison and 
Mr. Monroe; Mr. Monroe and Mr. Can- 
ning; and Mr: Madison and Mr. Rose, 
(lb. 284, 301, 349.) 

I will next recur to other legal and ju- 
dicial authorities on this subject. 

Chancellor Kent follows Biackstone in 
his divisios of the inhabitants of our coun- 
try into aliens and natites. And he says : 
'* Natives are all persons bom within the 
jurisdiction of the United States;'^ and 
^^ an alien is a person bom out of the jaris- 
diction of the United States.'' The excep- 
tions which he makes, do not affect the 
present question. (2 Rentes Comrn., 39, 
49, 2d ed.) 

Judee Wilson, in his law lectares, de- 
livered soon after our national goveroment 
was organized, says that an alien, accord- 
ing to the notion commonly received as 
law, is one borne in a strcmge country^ and 
in a foreign society, to wmch he is pre- 
sumed to have a natural and a necessary 
allegiance. He also says, that between a 
subject natural, and a subject naturalized, 
the distinction as to private rights is mere- 
ly nominal: on one they are devolved by 
his birthj on the other by the consent of 
the nation. (2 Wilson^s Worksj 448, 449.) 
Speaking of the Elnglish rule of law against 
expatriation and its applicability, he says, 
'* the reasons in favor of it are, that every 
citizen as soon as he is bom, is under the 
protection of die state, and is enticed to 
all the advantages arising from that protec- 
tion; he, therefore, owes obedience -to that 
power, ftom which the protection which he 
enjoys is, derived. But while he continues 
in infancy and non-age, he cannot perform 
the duties of obedience. The performance 
of them must be respited, until he arrive 
at the years of discretion and maturity. 
When he arrives at those years, he owes 
obedience, not only for the protection which 
he then enjoys, but also for that which 
ftom his birth, he has enjoyed." (1 WU~ 
son's Works, 313.) 

Judge Tucker says, that ^ aliens in the 
United States are at present of two kinds — 
aliens by birth and by election. First. 
Aliens by birth are all persoins bom out of 
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the donuiiioDS of the United States, iince 
the 4th dsy of July, 1776, with aome few 
exeeptions, as childien of oitaaeDs born 
abroad, and persons naturalised by aots of 
Congress," frc. His second class of aliens, 
are those made by Yokintary explitnation, 
which be insists is nsasenableb ( 1 TWittr's 
Biachtime^ Piut 2, Appendix, 101.) 

Mr. Dane says, ^' An alien owes a local 
aUegiance while in the country, and is tiiere 
protected; amd he i$ one born wider a foreign 
oHogiance.^^ (4 Doae'i Abr. 695. Esiaie 
by AHene^ ch. 131, art 1.) To the same 
effect, see Buer^s (hUlineM of ike Conei^, 168, 
§632. 

IMDr. Rawle says explicitly : *^ Every per- 
son bom wUkin ike united Siategf its terri- 
tories or districts whether the parenie are 
ciHxens or oHens is a natural bom ctluen, 
within the sense of the constitution, and 
entitled to all the rights and privfleges ap- 
pertaininr to that capacity." {Kawle^e 
View of the ConetUutiom^the United States, 

Other authorities to the same point are, 
1 Soulier's Law Dictionary, title Alien, p. 
98, and Allegiance, pw 99. He says natural 
mllegiance is such as is due from all men 
bom within the United States; and an 
alien is oae bom out of the jurisdiction of 
the United States, if ho has not sinee been 
natuialized under their constitution and 
laws. So in Dr. Lieb^'s Encyclopedia 
Americana, title Alien, it is said that by 
the laws of England and the United States, 
an alien may be defined to be a person bom 
out of the jurisdiction of the country, and 
not having acquired the rights of a citizen 
by naturalization. The exceptions made 
in these books, need not be repeated. 

In the case of The United States v. leaae 
WUHamSy (4 Hall's Amer. Law Journid, 
361,) on an indictment tried in the U. S. 
Circuit Court in Connecticut, September, 
1799, Chief Justice Ellsworth, speaking of 
another branch of this subject, expatriation, 
says, 'Hhe common law of this country 
remains the same as it was before the 
Revolution." He then applies it to the 
case before him, as to which case I need 
make no remark. 

In TTie United Stateer. GilUee^ (1 Pe* 
ters' C. C. R., 159,) the same subject 
eame before Judge Washington, in the U. 
S. Circuit Court, in 1815, and he expressed 
his qpinion strongly against the right to 
^patriate. He siud, a citizen of the United 



States may obtain a foreigi^ domicil which 
will impress upon him a national character 
for conunercial purposes, &c., <« but he does 
not <m this account lose his original chai^ 
acter, or cease to be a subject 6r citizen 
of the country where he was bora, and to 
which his perpetual all^iance is due." 

In 3ScCreery v. SomermUej (9 Wheaton, 
354,) the question arose on the ri^t of 
three daughters of R. McCteeiy, an alien 
not naturiwxed, to inherit as heirs of their 
deceased uncle, W. McCreery. The case 
stated the daughters to be native born citi- 
zens of the United States, and the argu- 
ment and judgment proceeded on that as- 
sumption. It was, therefore, a conceded 
point by the counsel and the court, that 
the children born here, of. alien parents, 
are native bom citizens. 

Mr. Justice Story, in his opinion in In- 
gUe V. The Sailor^s Snug Harbor, (3 Pe- 
teiB, 155,) says, ** Allegiance by birth, is 
that which arises bv being bom within the 
dominions, and under the protection of a 
particular sovereign. Two thin^ usually 
concur to citizenship; first, birSi locally 
within the dominions of the sovereign, and 
secondly, birth within the protection and 
obedience, or in other words, within the 
ligeance of the sovereign." 

The judgment of Cmef Justice Parsons, 
in Aine&e v. Martin, (9 Mass. R., 456, 457, 
&c.,) is full of instraction on this subject 
He says : '' Our statutes recognize alienage 
and its efiects, but hav^e not defined it. 
We must therefore look to the common 
law for its definition. By this law, to 
make a man an alien, he must be bom 
without the allegiance of the common- 
wealth ; although persons may be natura- 
lized or expatriated by statute, or have the 
privileges of subjects conferred or secured 
by a national compact," 

Again, speaking of the colonies renounc- 
ing their allegiance to the king, he says : 
'' Until that renunciation, the people of the 
Province of Massachusetts Bay considered 
themselves as constituting a political cor- 
poration, which possessed exclusively the 
powers of legislation, which acknowledged 
the King of Great Britain as sovereign, 
possessingjdl the rights, privileges and jpre- 
rogatives of sovereignty; among which 
was the right of daiming the allegiance of 
all persons born vrithin the territory of 
which he was sovereign." That the peo- 
ple, in the union with those of the other 
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colonies, considered the aggresrions of 
their sovereign on their enential rights, as 
amounting to an abdication of his sore- 
reigntj. ; And thereupon the people as- 
sumed to themsdyes, as a nation, d^ sore- 
reign power^with all its rights and pre- 
rogatives. Thus the government became 
a repablic, possessing all the rights vested 
in tne former sovereira ; among which 
was the right to the allegiance of all per- 
sons barffwiihin the territory o£ ibe Province 
of Massachusetts Baj. 

The Chief Justice fimher sajs : ^* It was 
therefore then considered the law of the 
land, that all persons bom within the ter- 
ritories of the government and people, al- 
though before the declaration of independ- 
ence, were bom within the allegiance of 
the same government and people, as the 
successor of the former sovereign, who had 
abdicated his throne." '* And as the inhab- 
itants of England, bom in the reign of die 
second James, were considered as bom 
within the allegiance ofhis successor, Wil- 
liam the Third ; because bom in the terri- 
tory of which he was the sovereign, he hav- 
ing succeeded bj parliamentaiy designation; 
so all persons bom within the territories of 
the Province of Massachusetts Baj during 
the reign of the late King, are considered as 
bora within the allegiance of the common- 
wealth of Massachusetts, as his lawful suc- 
cessor," 

The Chief Justice further says ; " From 
the preceding observations, it is very clear, 
that the common law, which was in force, 
had superseded the necessity of defining by 
statute, alienage or allegiance. And from 
the definitions of alienage and allegiance, 
the nature and efiect of naturalization and 
of expatriation are manifest. We now have 
legal principles, to direct us in pleading 
alienage. The plea of alien friend, must 
allege that the supposed alien was bom 
without the allegiance of the common- 
wealth." " This claim of the common- 
wealth to the allegiance of all persons bom 
within its territories, may subject some per- 
sons who, adhering to their former sovereign 
and residing within his dominions, are re- 
cognized by him as his subjects, to great in- 
convenience, especially in time of war, 
when two opposing sovereigns may claim 
their aUegiance. But the inconvenience 
cannot alter the law of the hind. If they 
return to the countiy of their birth, they 
will be protected as subjects." 



Many of the obsermtions of the learned 
Chief Justice, were of course inlraided only 
for the case then before him, which wss 
one of the Atde^NaHf bora there before the 
Revt^ution ; bat the clear position is main- 
tained, that the common law still foraishes 
the ndes of alienage and aUegiance, and 
that one bom within the state, is a dtiMa 
of the state, without reforence to any other 
circumstance. And see on this point of set. 
ting up alienage by plea. Cox v. GuHckf (5 
Halsted's N. J. Rep., 828,) where it is held 
that the plea must aver as at common law, 
that the person was an alien, and that he 
was bom out of the allegiance of the state^ 
and within the aUegiance of a foreign state. 
The same (onn is pursued in this stale. 
{Clarke v. ATorey, 10 Johns. W; Bell v. 
Chapmanj ibid 188.) 

In 2 Fickermg^s R^ 904, note, is an 
opinion of the Supreme Court of Massadio- 
setts, drawn up by Chief Justice Paifeer, 
upon a question submitted to them by the 
senate of that state, relative to the citiien^ 
ship of George Phipps, in which they daim 
that upon the Revolution the state succeeded 
to the sovereign power, and aU who wers 
bom within her limits, owed aUegiance to 
her as their sovereign. 

In Barxizas v. Hopkint^ (2 Rand. R., 
278, 281,) in the Court of Appeals of Vir- 
ginia, Green, Justice, says, ** the plaee of 
birth, it is true, in general determines the 
allegiance.*' 

In 7%e State v. Manuek (4 Dev. and 
Battle's Law Rep., 25,) Judge Gaston, in 
delivering the judgment of the Supreme 
Court of North Carolina, declares tlmt ac- 
cordmg to the laws of that state, aU human 
beings within it who are not slaves, foil 
within one of two classes, to wit, aliens and 
citizens ; and aU free persons bom within 
the state, are bom citizens of the state. 

In the face of all these legislative expres- 
sions, and these opinions of great and learn- 
ed judges and authors in various parts of 
the Union, and in all periods of our national 
career ; some of whom were contemporary 
with the revolution, and many of them con- 
temporary with the sages who established 
our national government, and at least one 
participated in that immortal work ; it would 
be presumptuous in me, even if my own 
views had inclined the other way, to hold 
that the biitb of Julia Lynch within our do- 
minions did not confer upon her the nghts 
of a citizen of the United States. 



THE NEW YORK LEGAL OBSERVER. 



t55 



In Cbaoceiy— Lynch t. Clttke and Lynch. 



7. Before perUng with the sabject, I will 
examine finther the grounds on which the 
eitizenship of Julia Lynch was denied. 

It WEsanramed te be an indisputable om* 
position, that by the international or public 
law, she was an alien ; for that by the pub- 
lie law, the child follows the political con- 
dition of the parent. It is evident th^t this 
rule, without very important qualifications, 
might lead to the perpetuation of a race of 
aliens ; for if no one of the successive fath- 
ers effected hb naturalization during the 
minority of the next in succession, genera- 
tion after generation would continue in a 
state of alienage. Accordingly, the diffi- 
culty is sought to be obviated, by giving to 
the child bom of alien parents, the election, 
on arriving at maturity, to become a citizen, 
either of the state where he was bom, or 
of the state of which his fother was a mem- 
ber. In eflbct, this brings us back to the 
theory of the formation of states and gov- 
emments, by voluntary compact of their 
inhabitants ; and yiekb to every man, the 
unqoalified right of throwing off allegiance 
by birth, whenever he becomes of age, and 
attaching himself to any community which 
pleases him. And if he may do it when he 
attains his full age, why may he not exer- 
eiee the same natural right, every succes- 
sive year ef his life ? And with these notions 
of all^paace fuUy established, a state, with 
a well appointed army of its citizens in the 
field Unday, nnght to-morrow, find itself 
wiyiout cidzens, and its troops in the full 
fruition <^a new allegiance, in the ranks of 
its enemy. 

Waiving these considerations, what, in a 
ease like Uiat of Julia Lynch, is to be her 
polities quality and condition, until the pe- 
riod of her right to elect shall have arrived? 
In her caee, (and it will often happen in 
aimUar cases,} important events occurred 
in the meantime, and rights accrued, which 
nrast be detenmned by the state of things 
thm existing. • Is it not unwise in the state, 
attd unjust to the in&nt to withhold the quai- 
ls of the okizen, or keep it in abeyance, 
untU the yean of discretion are attained 7 
Even with the rights of election established, 
these must be seme fixed rule determining 
the allegiance, until the period for making 
the electioa arrives. Shall that rule be 
founded upon the (^ace of birth, or the place 
of the parents birth ; upon their allegiance 
at the time of the birth of the pr€pa$Uu$9 or 
^M>n their domicil at that time| or during 
the subsequent period ? 



The difikulty of answering these in- 
quiries satisfactorily, strikingly exhibits the 
impracticability of the principle sought to 
be applied to this case. 

I do not find that the rule derived from 
the public law, is so clearly in fovor of the 
complainant, as was contended by him.— 
Mr. Justice Story, who is familiar with the 
Continental writers upon public law, says 
^* that certain principles (rehitive to nation- 
al domicil) have been generally recognized 
by tribunals administering the public law 
or the law of nations, as of unquestionable 
authority. Firsts Persons who are bom in 
a oountnr, are generally deemed to be cid- 
zens and subjects of that country. A rea- 
sonable qualification of the rule would seem 
to be, that it should not apply to the chil- 
dren of parents, who were ni iiinere in the 
country, or who were abiding there for tern- 
ponuy purposes, as for health, or curiosity, 
or occasional business. It would be diffi- 
cult, however, to assert, that in the present 
state of public law, such a qualification is 
universally established.'' (Siory^s ConJHei 
ofLawSf 47, § 46.) 

Thus, the learned commentator sets out 
with the common law principle ; and while 
he suggests certain modifications of the gen- 
eral mle, which might be deemed reasona- 
ble, but which are unknown to the common 
law ; he does not consider them as folly es- 
tablished, even in the public law. 

The rule contended for, is one confined 
to countries which derived their jurispra- 
dence from the civil law, and is more prop- 
eriy a rule of the civil law, than one of the 
public law, or law of nations. Thus in the 
Digest, ** Filius civitatem, ex qua pater ejus 
naturalem originem ducit ; non domicilium 
sequitur. (Ligegt: Lib. 10, Tit. I., Ad 
Municipalem ; et de incolis, 1. 6, 6 1, and 
Md 17, § 11.) And it recognized me right 
of the son, notwithstanding, to establish his 
own domicil. {See note 25 lo § 11, last 
cited, and ibid, 1, 27.) 

So in France, following the rule of the 
civil law, they hold that every child bora of 
a Frenchman, in a foreign country, is 
French. Their code also provides for ex< 
patriation, and for an election to become 
jPrenchmen, in behalf of those bom ia 
France of a foreigner. ( Code Napoleon B. 
1., tit. 1, ch. 1, § 10 ; also § 0, and ch. 2.) 
And such was the law of France three cen- 
turies ago, (JenL Cent* Co. 5 Ceni. Case. 
91.) 
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In Spain, however, ivhere the Visigoths 
nominally excluded the civil law, and really 
adopted its principles almost in mass, the 
law concedes the rights of a natural bom 
•ul^ct, to all persons bom in the kingdom, 
and to cbildron bom elsewhere whose &- 
ther was a native of Spain. (De Fartidatj 
4| 21/. 24, Law 2/ Novigima Recopilacian 
d» las Leyes de JStpanOy lAb* 1, Ti/ 14, X. 
7. InstUutes of the Civil Laws of Spmh by 
Doctors D, Ignatius Jordan de Asso Y Del 
Bio^ and 2>. Miguel de Manuel Y. Rodri^ 
qiuis, Book 1, TU. 5, Cap. 1, and §1.* 

The writers on public law, are by no 
means agreed upon the question before me ; 
although they were strongly imbued, by 
their studies and habits, with the spirit of 
the civil law. 

Vattel says, the natives, or indigenes^ are 
those bom in the country, of parents who 
are citizens. That in order to be of the 
country, it is necessary that a person be 
born of a father who is a citizen, ibr if he is 
bom there of a stranger, it will be only the 
place of his birth, and not his country. ( Vat- 
tePs Lato of Nations, B. 1, ch, 16, § 212.) 
He further says, in reference to the inquiry 
whether children born of citizens in a for- 
eign country, are citizens, that the laws 
have decided the question in several coun- 
tries, and it is necessary to follow their reg- 
ulations. That in England, being bom in 
the country, naturalizes the children of a 
foreigner. That by the law of nature alone, 
children follow the condition of their Withers 
and enter into all their rights. But he puts 
forth that opinion, on the supposition, that 
the fath^er has not entirely quitted his coun- 
try in order to settle elsewhere. If he has 
fixed his abode in a foreign country, he is 
become a member of another society, at 
least as a perpetual inhabitant, and his chil- 
dren are so too. (Ibid § 214, 215. And 
ue § 216.) Thus the rule of Vattel, is con- 
trolle d by the intention with which the fa- 

• Since writine this opinion, I have been inform- 
ed by a- friend who examined the subject recently 
whiie in Europe, (the Hon. John A. Dix :) that 
these proviuoDs relative to citizenship, ^re em- 
braced in the new Constitution of Spain. The 
Constitution provides further, that foreigners who 
establish their permanent residence in Spain, shall 
be entitled to the rights of natural born subjects. 

He also informs me, that by the last Constitution 
sdoDted in Portugal, (that oi 1837,) children born 
in trftit kingdom of alien parents are native born 
subjects, and the same rig-hts are conferred on chil- 
dren bora abroad, whose father was a native of Por- 
togaL 



ther takes up his abode in the foxeiga coun* 
try. 

Pufendorf, who is also cited in support of 
the civil law rule, says that all thoae who 
are bom of a citizani are deemed by that 
circumstance alone, to submit themselves 
to the sovereign power on wUck their pa^- 
rents depend. He however « does not speak 
of children bora of citizens in foreign coun- 
tries ; and from, the context, as well as the 
residue of the section referred to» it is prob- 
able that his observations were intended to 
be limited to the children bom in the state, 
who were the descendants of those who in 
theory first formed the civil goveinment* 
(2 Fu/endorf by Barbeyrac, 303; Lw. 7, 
ch. 2, § 20.) 

Schmier, another wxiter on ]iublie law, is 
more explicit* He says: ** Ccutinuativ 
subjectio, nativitate ; natus emm ex suhdilo 
vel cive, fit subditus «c civis illios civitatis^ 
cujus pater est membrum et pars,'' And he 
cites to the same e0ect, Uertius, De Mods 
Constit. et Civit., vok 1, § 1, sobd. 7.— 
(Schmier Jurisprud. PubticOf Lib. 5, cap. 1« 
§3, 42. And see Boekmer^ Jmirodueiiis m 
Jtf«. Digestorumt Germamoy IM ^ ch* L, 
§ 15. 2 Rutherforth's Institutes ^ Natm^al 
Law, 41, B. 2, ch. 2, § 6.) 

On the other hand, IKomat says : ^'Stratt- 
gers who are likewise called aliens, ate 
those wkp, being bom in another ooimlry, 
and subjects of another kingdosi than that 
of which they are inhabitants, have not been 
naturalized." And again: ^^The diildren 
of strangers bom in a kingdom in which 
their father was an alien, having their ori* 
gin in that kingdom, sae sid^ects thereof; 
and they have in it the rights of naturalisu 
tion, as if their father had been naturalised 
a subject of it, and they suceeed to him, sd* 
though ho dies an alien." (2 Dmai's Civil 
Lawj by Dr. Strahan, 376. Tide, Fub»e 
Law, B. 1, tiU 6, § 4, subd. 2 dt d. 

Burlamaqui, who places the ri^ts of siab- 
jection and protection in the esse of children^ 
upon mutual consent, says, ibat am their at- 
taining to the years of discretion, their re. 
maining in their native countiy is deemed 
a submission to its goTamn^Bti and ibey 
are then members of the stale. (2 Bmi^ 
31, Frinc^ks s/ FukHc Law, Bart 1, eh. 5 
§ 10, 11, 13.) He does not atato the nilo 
as to those bom of foreign paienftsy sad it 
is evident that he would leave thsm to tlna 
same electka which lie gives to those bosm 
ofciliBens, 
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In 6 Hall's Amer* Law Journal, 30, 37, 
in to be tanmd : Discussions on the question 
whether inhi^itants of the United States, 
bom there before the Indeoendence, are on 
eoming to this .kingdem* (England,) to be 
considered as natural bora subjects. Bj a 
Barrittor. December 9, 1610. The wri- 
ter was John Reeves, Esq., the author of 
the Historj ofthe English Law. His con- 
clusion on that question, was not in accord- 
ance with the subsequent decisions, either 
there or here. I cite the work because of 
bis argument on the objection to the incon- 
eistency of Americans being citizens of the 
United States while here, and being Brit- 
ish bom suljects when there. He says, 
^ this is not a noTeky, nor is it peculiar to 
Americans. It may happen to any British 
flubject, and it is allowable in our law, which 
Tecognixes this double character of a person, 
being as was before shown, ad fidem utrus- 
qoe regb**' And he asks, '* Do not British 
subjects become citizens of the United 
States ? Some persons are bom to such 
double character ; children and grand-chil- 
dren, bora of British parents in foreign 
countries, are British born subjects, yet 
tbese, no doubt, by the laws of the respec- 
live foreign countries, are also deemed nat. 
oral bora subjects there.'' 

These references show that the rule 
which the complainant derives from the 
writers on public, law is not even in theory, 
clearly defined or uniformly held. That 
the most approved authorities, do not deviate 
from the rule of the common law, any far- 
ther than Judge Story has suggested that it 
is reasonable to deviate; and to establish 
such a departure, would involve the whole 
fabject, as it respects the children of foreign- 
ers, in the obscurity ever attendant upon 
evidence of intention, the animug manendi^ 
npon a change of residence ; an obscurity 
the greater in these cases, '^because the 
question generally arises after the lapse of 
many years* The advantages to resuk 
from a resort to such an uncertain and fluc- 
tuating rule, are more ideal than substan- 
tial ; and are completely over borne by its 
inconveniences, when contrasted with the 
simple and plain rule of the common law. 
Tiie qualifications mentioned by Judge Sto- 
ry, and whksh are not universally established 
in the public law, are certainly unknown to 
the common law in England, and as estab* 
Kshed in the United States. There is no 
MUhority, and unless Mr. Dane's Abridge 



roent be an exception, not a single work on 
American law, that asserts the existence of 
either of those qualifications. 

In 4 Dane's Abridgement, 701, ch. 181 ; 
art. 2, § 8, he says : " And now, if an Amer- 
ican citizen goes abroad and marries an 
alien wife, and have a child by her in a for- 
eign country, that child is not alien, but 
may inherit his estate in the United States* 
But if an Ameriean woman, a citizen, go 
abroad and marry an alien husband, and 
have a child by him so born, that child is an 
alien, and cannot inherit her estate in the 
United States. And upon the same princi- 
pie, if an English subject comes into the 
United States, and marries an American 
wife, and has a child by her bam here^ it 
cannot inherit her estate here, because this 
child follows the allegiance of its father^ and 
may inherit his estate in England.^* Mani- 
festly a non seqtdtur, because in the case 
first put, the chud, if born in England of an 
American fether, unquestionably owes alle- 
giance in England, is a subject of that coun- 
try, and may inherit there. Yet he is, as 
the author says, a citizen of the United 
States also. And by the same rale, the ^ 
child born here of the English fether, is a 
citizen here, and may inherit here as well 
as in England. In short, both are cases of 
tlat double allegiance, which is efiected by 
the rule ofthe common law, and which Mr* 
Reeves says is not a novelty, nor peculiar 
to that law. 

With these remarks, I dismiss the argu- 
ment feunded on the rale ofthe public law, 
its fitness and adaption to the spirit of our 
institutions. 

The provisions ofthe naturalization laws 
enacted by Congress, are urged as decisive, 
that children born here, of alien parents 
wei*e not citizens. The act of 1802, § 4, 
declares that the children of persons duly 
naturalized under any of the laws of the 
United States, or who, previous to the pass- 
ing of any law on that subject by the gov. 
emmcnt of the United States, may have 
become citizens of any one of the states, 
under the laws thereof, being under the age 
of twenty-one years at the time of their 
parents being so naturalized or admitted to 
the rights of citizenship, shall, if dwelling 
in the United States, be considered as citi- 
zens ofthe United States. (2 Story^s Laws 
of V. S.f 852, 3.) A similar provision was 
enacted in the acts of 1790 and 1795. And 
the second section of the act of 1804, pra- 
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vided tluU when any alien who had declared 
his intention dec., should die before he was 
actually naturalized, his widow and children 
should be consider^ as citizens, and enti- 
tled to all the rights and privileges as such, 
upon taking the oaths prescribed by law. 
(2 i6«, 943.) This section was repealed in 
1828, (cA. 106.) The acto make no dis- 
tinction between children bom here, and 
those born abroad, and it is said, this shows 
that none existed. That i( in fact, there 
had been any difference, the statutes would 
hare provided only for the latter class. 

The general words used, do not prove 
that general words were necessary. The 
statutes were necessary, and every part of 
them is fulfilled, although children bom here 
were already citizens. They operate on 
the much larger class of the children of 
aliens, viz : those who were bom abroad. 
With a law which admits aliens to natural- 
ization after five years residence, the chil- 
dren that are born to them in the five years, 
will usually bear but a small proportion, to 
the number who come with their parents 
from abroad. It was just as necessary in 
the act of 1604, to have distinguished be- 
tween widows who were already citizens, 
and those who came here with their alien 
husbands* For a great many adult aliens 
come here single men, and marry citizen^. 
Probably as great a proportion of the wid- 
ows who are provided for in the general 
words of the act of 1604, are native citzens, 
as the proportion of the whole number of 
children embraced by both acts, who are 
born here; yet no distinction respecting 
widows who are citizens, is made in the 
act of 1804. And on this omission, the 
same argument urged relative to the chil- 
dren, will prove that all the widows of aliened 
must of necessity be aliens. 

Upon the whole, the implication claimed 
from these statutes, is not a necessary one, 
and cannot be raised to overturn an estab- 
lished legal principle. 

The difficulty in reference to citizens of 
Louisiana, where the civil law prevails, is 
readily answered. When the Territory of 
Louisiana was ceded to this country, our 
national law was extended over it, in all 
matters affecting its connection with the 
nation at large ; and when the State of Lou- 
isiana was erected and brought into the 
Union ; as one of the consequences of that 
act, she relinquished to the rule of the na- 
tional hiw which was then in force, the fu- 



ture regulation and control of the subject of 
citizenship within her territory, at least ia 
its primary and national sense. And al- 
though before that event, the law in the 
Louisiana territoiy may have been soch, 
that children bom there of alien parents 
were aliens, (as to which I express no 
opinion); yet afler she became a state, 
children born there of alien parents, ^irouki 
undoubtedly be citizens of the United States. 
And thus no clashing or incongruity could 
ensue, in the case of Louisiana, firom the 
existence of the national common law rule, 
and the provisions of the Constitution con- 
ferring upon citizens of each State, the priv- 
ileges of citizens in all the states. 

The case of IngHi v. Th^ SaUor^s Smiff 
Harbor, (3 Peters, 99, d£c.,) was cited as 
having been decided on the principle of 
public law, that the national character of an 
infant followed the condition of his father* 
I do not so understand the decision. The 
infant in that case, was born in tlie city of 
New York, before the 4th July, 1776. He 
remained there with his father (who was a 
royalist), while the British held possession 
of the city. When they e\^cuated it, the 
father left the country, taking the infant with 
him. The latter never returned to the 
United States ; and in process of time, be- 
came a bishop in the established church, in 
England, and was domiciled in Nova Scotia* 
The decision of the Supreme Court of the 
United States was, that he was bom a BriU 
ish subject, and that he continued to be an 
alien in regard to this country. This, and 
the case next cited, together with several 
in the courts of the states, and some in Eng- 
land, hereafler mentioned, were decided 
upon the novel and peculiar circumstances 
growing out of the American Revolution, 
and the dismemberment of the British Gm* 
pire thereby. 

The doctrine settled by these authorities 
is, that on the separation of the colon ies, 
the United States and Great Britain became 
respectively entitled, as against each other^ 
to the allegiance of all persons who were 
at that time adhering to the governmenta 
respectively; and that those persons be* 
came aliens in respect to the government 
to which they did not adhere. 

In our decisions, the time fixed for the 
application of the rule, is the Declaration 
of Independence. In the British authori-> 
ties, it is applied at the date of the Treaty 
of Peace in 1783. (2 Kent's Comm^ 2 ed.. 
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SO ; IngKa Cate^ 3 Peters, 121, per Thomp- 
son, J. ; Shanka v. BuponU 3 Peters, 242 ; 
McHvaine v* Coxe^a Lessee^ 4 Cranch 209 ; 
JKilham v. Wardf 2 Mass. 236 ; Gardner v. 
Wardy ibid 244 ; Fhipps' case, 2 Pick., 394 
note ; Chapman's casCj 1 Dallas, 53 ; He- 
bron V. Colchester^ 5 Day. 169 ; Jackson ex. 
dem. Russell v. WkUej 20 Johns., 313; Doe^ 
dem, Thomas v. Ackland^ 2 Bam. and Cress, 
779 ; Doe v. Mulcasterj 6 ibid, 771 ; The 
Providence^ Stewart's Vice. Adm. Rep. 186.) 
On this principle, it is manifest that Bishop 
Inglis, who at his birth was a British sub- 
ject, who never adhered to this country, 
and never, after he became old enough to 
exercise a discretion, manifested any inten- 
tion to return here, was an alien in 1783, 
and continued to be an alien thereafter. He 
never owed allegiance to this state, or to 
the confederati<Mi. He was not a person - 
abiding within this state on the 16th July,' 
1776, within the meaning of the ordinance 
of the convention of this state. (Jackson v. 
Whitey 20 Johns. 313, 326.) If Bishop In- 
glis had been born after July 4, 1776, and 
before the 15th of September, when the 
British army took possession of the city of 
New York, (which was one aspect in which 
this case was considered,) he would have 
either owed an allegiance to this sftite, or, 
being an infant, and the country in a state 
of revolution, his 5fa/u5 would have been in- 
determinate until the treaty of peace, and 
then controlled by the principle of his adhe. 
rence to the one country or the other. As- 
suming that he owed allegiance to New 
York, then the events of the Revolution 
having rendered the application of a new 
principle necessary to his and the like cases 
In both countries, it would be reasonable for 
the courts to hold that on his attaining a 
tuiCable age to decide, he might determine 
fi>r himsetf as to his ftiture citizenship, and 
in the meantime, that his father's election 
should be considered as his own. Such a 
decision would not be an adoption of the 
entire doctrine of the civil law as to alien- 
age, nor an abandonment of any of the well 
settled rules of the common law. It would 
be merely the resort to first principles in a 
new case. No case has gone to this extent, 
if, as I understand the report of the &cts in 
IngHs V. The Sailor'^s Snua Harhory the 
flaintlff was born before the Declaration 
of Independence. In TMmbles v. Harrison^ 
(1 B. Monroe's Law and Eq. Rep., 140, 
146, Kentucky,) the decision was like that 



in Bishop Inglis' case, on the alienage of 
one bom here before the Revolution. 

In Shanks v. Dupoaty (3 Peters, 242, a 
lady bom in South Carolina, (v^ose father 
adhered to the United States and died in 
1782,) married a British officer in Charles* 
ton in 1781, that city being then in posses* 
sion of the enemy. In 1782 she went with 
her husband to England, and lived there till 
her death, in 1801. It was held that at the 
treaty of Peace in 1783, she was a British 
subject, within the meaning of the provision 
of the treaty. That her removal was a voL 
untary dissolution of her allegiance, and it 
became fixed to the British Crown by the 
treaty of Peace. Judge Story, in his opin- 
ion, rested upon the grounds that she was 
not incapacitated by coverture from deter- 
mining her allegiance on the Revolution in 
the government, and her removal and the 
treaty, efiTected a dissolution of the allegi- 
ance to the State of South <]larolina. Mr. 
Justice Johnson dissented, on the ground 
that the common law disallowed of expatri- 
ation, and it was in that respect the law of 
South Carolina. 

These cases, growing out of the anoroa* 
lous state of allegiance produced by the 
Revolution, cannot with propriety, be deem- 
ed authorities against well established prin- 
ciples, as applicable to the ordinary ques- 
tions of alienage and allegiance. In the 
one, the new principle applied to an unpre- 
cedented case, happens to be analogous to 
principles which the civil law applied to all 
the children of foreigners. It does not, 
therefore, follow that the Supreme Court of 
the United States thought the civil law to 
be right, and the common law wrong, in 
respect to the citizenship of such children. 
In the other case, the common law rule as 
to expatriation was departed froip, because 
the separation of the countries by a revolu- 
tion, and the construction of the treaty, were 
supposed to require it. It does not follow 
that the rule of the common law was there- 
fore abandoned in all cases of expatriation, 
much less in its application to citizenship 
by the place of nativity. 

In conclusion, I entertain no doubt but 
that Julia Lynch was a citizen of the United 
States when Thomas Lynch died. She 
therefore inherited the property in contro- 
versy, if Thomas Lynch had any estate 
therein, to the entire exclusion of the com- 
pkiinant, who was then an alien, and inca« 
pable of takiiTg by descent. 
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It IB uimeceflsarj, in this view of the caact 
to examine the right of Thomas Lynch to 
the premises in question. 

The complainants bill must be dismissed. 
The question which I have discussed and 
decided, was new in our courts. For this 
reason, and others that arise upon the mer* 
its of the case^ I will give no costs to tiie 
defendants. 



IN ADMIRAIiTF: 



U. S. DISTRICT COURT FOR THE SOUTH- 
ERN DISTRICT OF NEW YORK. 



Before the Hon. SAMUEL R. BETTS, D. J. 

The Mutual Satett Insurance Ck>M- 
PANT, The American Insurance Com- 
pany AND The Jackson Marine Insu- 
rance Company t. The Cargo of the 
Ship George, and the Proceeds there- 
op — Reyer & ScHLicK, op Trieste, Jo- 
si ah Mact & Son, and Barclay k 
Livingston. 

contribution. 

The ship Geor^» which was insured by three sev- 
eral CompameB, sailed in May, 1841, from New 
Orleans for Trieste with a Cargo of Cotton, 
conaigned to R. & S. When she had been out 
a few days she met with heavy weather and 
sprung a leak. The leak increased and the Cap- 
tain after a firnitleas attempt to make the harbor 
of Nassau, in order to save the Cargo from found- 
ering, ran her ashore on a Reef. The vessel and 
freieht were lost, and after abandonment to the 
Underwriters, a total loss was paid them. A 
large portion of the Cotton was saved, and the 
proceeds came to the hands of M & Son, as the 
Agents of R & S. On a libel filed on the ground 
that the proceeds of the Cargo were bound to con- 
tribute, neld, that tlie Underwriters by abandon- 
ment became clothed with all the rights of the 
insured in respect to the general average, that a 
court of admiralty would enforce the lien, and 
th^t the proceeds of the Cargo might be pursued 
by libel or petition to recover general average. 

The voluntary stranding of a vessel by the master 
to save the Caigo, is ground for a general aver- 
age. 

The United States Courts in commercial and mari- 
time cases are governed by the general and not the 
local law. 

The owners of the ship so lost arc entitled to con- 
tribution on the freight as well as the Cargo. 

The adjustment of average in case of sale of the 
goods at the place of disaster before reaching the 
port of destination may be in relation to the sale 
price. 

This was a libel filed to recover the 
ahare of general average alleged to be du^ 
by certain cargo shipped on board the 



Qt^ree on account of a voluntaiy stniid- 
ing of the vessel to sftve it horn foundering 
in consequence of a leak at sea. The un- 
derwriters had paid a total loss oo the ves- 
sel and freight, and received an abandon- 
ment. 

The facts are as follows : 

The Greorge being insured by the libel- 
lants, (aU the three companies having un- 
derwritten the vessel to the valued amount 
of twelve thousand doUan — ^four thousand 
dollars each, and the Mutual Safety Insu- 
rance Company having underwritten the 
freight to the amount of $4400, on a valu- 
ation of $6800,) suled in May, 1841, from 
New Orleans for Trieste, with a cargo of 
cotton consignecLto the Respondents Reyer 
& Schlick. When about m. dajs out the 
vessel met with heavy weather, and sprung 
a leak. The leak increased, and the cap- 
lain after making a fruitless attempt to 
make the harbor of Nassau, finally, in order 
to save the vessel and cargo from founder- 
ing ran the Gcoige on shore on a reef about 
three quarter of a mile from the shore at 
the West End of the Grand Bahamas. 

The vessel and fireight were wholly lost, 
and after abandonment to the underwriten 
a total loss was paid by them. 

A large portion of the cotton was saved, 
and the proceeds came to the hands of the 
Defendants Macy & Son, as Agents of 
Reyer & Schlick. 

This libel was now filed on the ground 
that the proceeds of the cargo were bound 
to contribute in general average to the loss 
of the vessel and freight. 

A foreign attachment was (nrayed for 
against the Defendants, Reyer & Schlick. 

There was little dispute on the facts. 

The answer of Barclay & Livingston, 
the Agents of Reyer & Schlick, insisted 
that ihe vessel was run on shore to save 
the lives of the master and crew, and that 
the most expedient course had not been 
pursued in running the vessel on shore. 
The answer of J. Macy & Son admitted 
the fund in their hands. 

The only witness examined was Thos. 
S. Minott, Master of the George. He 
testified that between the 17th and 220d of 
May the leak had averaged from 200 to 
1200 strokes per hour, that the water 
was four feet in the hold, and increasing, 
when he determined on the 28th to run her 
ashore. The wiud was light with little 
sea. He testified positively that he ran 
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the Teasel ashore to save ressel and cargo, 
ftiid that he did not consider any life in 
danger, as they had good boats and the 
weather was moderate. That if the carco 
had been thrown overboard the leak might 
have been stopped, if it was in the upper 
works, but he did not know where it was. 
That he thoueht there was a chance, al- 
though a small one, of keeping the vessel 
free, oven without running her ashore or 
throwing over cargo. Tnat he selected 
the place of running her ashore with the 
Tiew, and in the hope of saving both ship 
and cargo. 

An average statement had been made up 
by an adjuster and was submitted to the 
court by the libellants as the basis of its 
decree. 

Theodore Sedgwick^ for libellants. 

L This libel is filed by insurers on a 
▼essel voluntarily stranded for the benefit 
of all concerned, and her freight on which 
a total loss has been paid, to subject the 
eaigo to a contribution in general average. 
Col Ins. Co. V. A$hley, 13 Peters 33L 

The ship George, in May 1841, being at 
sea was found leaking, and could not be 
kept free by the pumps. The condition 
of the vessel was not desperate, but no at- 
tempt could be made to stop the leak with- 
out throwing the cargo overboard, and as 
it was more valuable than the vessel the 
captain thought it most for the benefit of all 
concerned to run the vessel ashore. The 
caieo was thus saved — the vessel lost. 

IL By reason of the volantary stranding 
and sacrifice of the vessel and freight for 
the general benefit, the cargo became lia- 
ble to the owners of the ship for a contri- 
bution in the nature of general average. 

in. Hie owners of the r.essel and freight 
being insured by the libellants, made aban- 
donment and received payment of a total 
loss. The general average contribution is, 
therefore, due to the libellants. 

IV. The claim is founded on the implied 
maritime contract bv which the vessel and 
cargo are reciprocally bound to each other 
to contribute to all sacrifices made for the 
common benefit of that contract — ^this court 
has of course jurisdiction. . 

V. The court can either order a reference 
to the clerk to adjust the account or act 
definitely on the average statement already 
made, if no errors are shown to exist in it. 

VI. The admiralty has jurisdiction of a 
q;iM8tion of general aven^^e. 2 FkUBps 



Insufwmce 580 ; Browne^s Aduu Law ; De 
Loxfia V. Boit^ 3 Talleson 398. 

VII. The master has a /ten on the cargo 
for its share of contribution towards a gen- 
eral average. Curtis on the Biahts and lAties 
of Merchant Seamen 217 ; Abbott on Ship- 
pingy part 3, ch« 8, § 17 ; Simonds v. WhUe^ 
2 B. & C. 805 ; Scarpe v. ToUn^ 3 B. & 
A. 523 ; TU Bojjntmg, 6 Rob. Adm. R. 
383 ; Stevens on Average^ p. 50 ; U* S, y. 
Wildery 3 Sum. R. 308. 

VIII. The doctrine that the admiralty 
has no jurisdiction over accountSj means ac" 
counts in the original sense of the term, i. e. 
disputed merchants accounts. Dunlaps^ Adm. 
Practice, p. 16. Ordinance of 1648. 

^' The court of admiralty shall not hold 
pleas or admit actions upon any bills of ex- 
change, or accounts betwixt merchants sxA 
merchants or their factors." The John^ 3 
Rob. Am. Ed. 234. 

^< The account is of too general and tm- 
settled a nature to entitle the party to this 
remedy." Dunlaps Adm. Pr. p. 29. 

'^ A copartner or part owner of a ship 
cannot institute a suit for accounts in the 
admiralty in England." 

IX. The result is, that this court has 
jurisdiction of the case, both as one of 
maritime contract, and one of mariiime Hen^ 
and that it does not come within the excep* 
tion of disputed merchant's accounts. 

Danl' Lord, Jr., for respondents. 

I. The libeUants are mere assignees of a 
choie in action, and as such, cannot sue in 
admiralty. 

II. The vessel being a marine vessel, the 
underwriters residing in New York, the 
ship bound for Louisiana, to Austria, and 
the respondants being citizens of the latter 
country, there is no sufiicient evidence 
that, either by the laws of MainOt New 
York, Louisiana, Austria or England, 
general average is due in a case like 
this. We insist, that in New York^ 
where the contract was made, it is set- 
tled in a similar case, that no contribution 
in the nature of a general average is due. 
Bradhurst and Al y. Col Ins. Co,; 9 T. jR,^ 
p. 9 ; 1 Parise on Ins. 280 ; ch. 7, Crcn/. 
Average § 2 ; PhilHps on Ins. 102. 

III. Even if a general aven^ contnfou- 
tion were due, the court of admiralty has no 
jurisdiction to state the account befweea ' 
the parties. 2 Haggard Rep; 3 Rob. 
Rep. 288. 

iV. If any average were due, and this 
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coart is competent to make it, Bermuda 
is the proper place of adjustment, and 
there is no evidence of the hiw there. 
(The learned counsel commented at length 
on the statement which had been ma^e, 
citing: 2 PkUHpa 141 to 167.) 

Betts, D. J.* — The undersigners, by the 
abandonment, became clothed with all the 
rights of the insured, in respect to contribu- 
tion in general average. (2 Pkil Ins. 322.) 

The cargo is bound to the vessel to sat- 
isfy such contribution, and courts of ad- 
miralty will enforce the lien, it being of a 
maritime character. The proceeds of car- 
go may be pursued by libel or petition to 
recover general average. ( Stevens on Av. 
26; Dtmlapj p. 67, 4 Wash. R. 99, 100.) 

As a general rule, when admiralty has 
jurisdiction in rem, or over the subject 
matter, it can be exercised against what- 
ever represents the thing, or to which h 
may be changed or converted ; and is ex- 
ercised by monition, &c., gainst those 
who hold the proceeds. (5 Peters 675.) 

The voluntary stranding of a vessel by 
the master, to save the car]|o, is ground for 
a general average, although the vessel be 
totally lost. {Abbott 349, note 1; 3 
Wash, a C. R. 398 ; 13 Poers 331.) 

The rule adopted by the state court, 
(9 John R. 9,) does not control here. 

In commercial and maritime cases, the 
U. S. Courts, are not governed by the lo- 
cal law, but administer the general law. 
(16 Peiers 1.) 

The owners of the ship so lost are en- 
titled to contribution on the freight as well 
as the car^o. (13 Peters 344.) 

The adjustment of average, in case of 
sale of the goods at the place of disaster, 
and before reaching the port of destination, 
may be in relation to the sale price. 
{Beneeke 289.) General rule of adjustment 
is explained. (Stevens 122, 167; 3 Kent 
343; AM>ott, 3677. [Other points in the 
case were noticed by the court, and dis- 
posed of in the decree.] 

/IHE rOLLOWiNO DBCREK WAS MADE BY THE 
COURT. 

This case having been heard upon the 
pleadings and proob, and havmg been ar- 
gued by Mr. Sedrwick for the libeUants, 
and by Mr. Lora for the claimants, and 
due deliberation beins had in the premises, 
it is considered by tne court, that the li- 
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bellants are entitled to recover againat the 
claimants, and against the proceeds of the 
cargo owned by them, and assred from 
the wreck of the ship George a contribu- 
tory part on g^ieral average in the pro- 
portion the value of the cargo aared, bore 
to the cargo on board paying freight. 

And it is further considered by the court, 
that the libellants, for the purpose of such 
contribution, are entitled to have the ship 
and freight valued at the sums respectively 
named in the policies in the pleadings 
mentioned, deducting in respect to the 
ship a reasonable allowance for tear and 
wear on the voyage up to the time of the 
disaster, and idl sums received on sale 
thereof, or any part of her tackle or ap- 
parel, at the place of wreck or elsewhere. 

And it is further considered by the 
court, that the goods of the claimants 
saved, pay contribution accordii^ to the 
prices at which ^e same were sold at 
Nassau, deductii^ therefrom, salvage and 
other necessary charges, and if it be fofuud 
that such prices are below the average in« 
voice prices of said goods, or the valuation 
thereof in the policies of insurance, that, 
then the residue of the cargo paying freight 
be valued for the purpose of adjusting tne 
average contribution, at the same rate or 
proportion. 

And it is ordered by the court, that it 
be referred to the clerk, (or to an anditor 
to be named and designated by consent of 
the proct(N:s of the respective parties,) to 
adjust and state the averaee oontribution 
against the daimants, eonmrmably to the 
principles of this decree, and that on such 
reference, the testimony used ia this cause, 
and such other evidence as may be perti- 
nent and competent, may be c^red by 
either party, subject to all legal objections. 

IN BANKRUPTCnr. 
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Before the Hon. SAMUEL PRENTISS, D. J. 

In the Matter of TmoxHT Resd, a 
Bankrupt.— Octo&er Term, 1844. 

ATTACHMENT ON MESNE PROCESS. 

An attachment on mesne proceas gives the creditor 
a lien on the property attached and is within the 
saWng cUoae of the Bankrupt Act 

The doctrine of KUtredge r. Emsrsoth (inte p. 
107,) affirmed. 

This was an applioation by TimoUiy 
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Seed, a bankrupt, for a discharse^ The 
facts in the case, as well as the objections 
filed by the opposing creditors, will suffi- 
ciently appear from the opinion delivered 
by the court. 

Prentiss, J. — ^Three objections are in- 
terposed to the allowance of a discharge to 
the bankrupt. The firtft alleges a fraudu- 
lent concealment of property, by wilfully 
omitting to insert in his schedule several 
articles of personal property particularly 
enumerated and specified. This objection 
requires no further notice than to say, that 
it IS not supported by the proo& 

The second and third objections may be 
considered together ; the one alleging va- 
rious fraudulent conveyances and transfers, 
without any adequate or valid considera- 
tion, to ceitain inctividuals named in the 
objections, of real and personal estate to a 
large amount, within the second clause of 
the second section of the bankrupt act ; 
the other allegine; the giving of fraudulent 
preferences to me same persons, by the 
conveyances and transfers of the same 
property, within the first clause of the 
same section of the act. 

It should be observed here, for the sake 
of proper discrimination and distinctness, 
that much of the testimony taken in the 
case, which, by-the-by, is quite volumin- 
ous and presents a variety of transactions, 
has no direct application to anv of the ques- 
tions arising out of either of the objections. 
The inquiry, by the rules and practice of 
the court, is limited to such transactions 
as are embraced in the objections, and to 
them the testimony should, regularly and 
properly, have been confined. At any 
rate, all beyond, if not wholly irrelevant to 
the matter in issue, cannot be considered 
as having any other purpose or effect, than 
the general one, to show the state ana con- 
dition of the bankrupt's affairs at the time 
the conveyances ana transfers were made 
-which form the stated grounds of objection. 

Passing by, then, such of the testimony 
as appears to have no direct bearing upon 
the objections, the material facts, necessa- 
ry to be adverted to, are these : On the 10th 
of January, 1842, after the bankrupt law 
was passed, but before it went into opera- 
tion, the several persons mentioned in the 
objections, being creditors of the bankrupt, 
instituted suits on their respective debts, 
and attached all the real and personal estate 



of the bankrupt, being the same estate al- 
leged in the objections to have been con- 
veyed and transferred to them. The suits 
were instituted for the joint benefit of the 
several attaching creditors, under an un- 
derstanding that the avails of the property 
attached ^ould be divided among them in 
proportion to their respective debts ; and 
without, as some of the creditSrs who have 
been examined as witnesses say, the pro- 
curement of the bankrupt,^or any concert 
whatever with him. The personal property, 
thus attached, consisted of horses, cattle, 
sheep, hay, grain, and fanning utensils, 
and was sold by the attaching officer at 
public auction, after being regularly adver- 
tised, on the 27th of January, before judg- 
ment, with the consent of the bankrupt and 
the creditors in writing ; and the avails of 
the property so sold were afterwards appor- 
tioned among the several creditors accord- 
ing to the understanding existing betwean 
them, jud^ents being obtained for the 
debts in suit by confession. The bankrupt, 
on application of the creditors, quitclaimed 
to them all his interest in tlie real estate 
attached, consisting of an equity of redemp- 
tion, worth, according to the estimate madf , 
about $186. 

The testimony is very full to show, that 
jthe attaching creditors were bona fide credi- 
tors to an amount greatly exceeding both the 
proceeds of the personal property and the 
value of the interest in the real estate ; and 
from the facts proved, there can be no 
doubt of the integrity or fairness of the 
transactions, consiaered independent of the 
bankrupt law, although the creditors there- 
by obtained a preference. Whether the 
transactions constitute such a preference M 
the law forbids, is the question which re- 
mains to be considered. 

As the bankrupt, at the time of the at- 
tachments, was deeply insolvent, his real 
estate being incumbered by mortgaffes to a 
heavy amount, and owing, as he did, other 
debts far beyond his means of payment, the 
case would be a clear one against him, if 
there was any evidence of a collusion W 
tween him and the attaching creditors, or 
such collusion could be fairly inferred from 
the transactions themselves. But instead 
of there being any such evidence, or ai^ 
such inference being allowable, the testi- 
mony shows that the attachments were 
wholly and exclusively at the instance of 
the creditors, and that the proceeding Qp 
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their part was reallj and altogether adverse. 
We hare only to coflsider, then, the nature 
and extent of the right acquired by the 
creditors bj virtue of the attachments, and 
the e^ct of the bankrupt's consent to the 
sale of the personal property before judg- 
ment, and of his quitclaim of his interest 
in the real ^state, connected with the fact 
of his confessions of judgment in the suit. 

I have no disposition to enter into any 
further discussion of the question, whether 
an attachment is a lien within the saving 
clause of the bankrupt act. The question 
has been already sufficiently discussed by 
the courts of the United States, here and 
elsewhere, and must be considered as set- 
tled, in this district at least, by the cases 
of Downer v. Bracketty 5 Law Reporter, 
392 ; Haughion v. Eustitj 5 Law Reporter, 
505 ; and tne matter of Rowell^ 6 Law Re- 
porter, 298. These decisions have been 
followed up by a decision of the supreme 
court of this state to the same effect, made 
in December last, but not yet reported; 
and by a corresponding determination of 
the Supreme Court of r^ew Hampshire in 
the case of EittTedge v. Warren^ 7 Law 
Reporter, 77. The concurrence in these 
•two states of their highest courts upon the 
same question, composed, as the court in 
each state is, of judges of large experience, 
sound judicial discretion, and acknowledged 
learning and ability, whose opinions are 
entitled to great weight upon any question, 
and especially upon one depending mainly 
upon local law, such as the nature and ef- 
fect of an attachment, would seem to be 
confirmation, quite sufficient, of the deci- 
sion first made upon the question in this 
court and afterwards affirmed in the circuit 
court. Still, however unnecessary or un- 
called for it may be, iVill advert in a very 
few words to one or two isolated points, 
intending by no means to go into the gen- 
eral argument. 

It is said that an attachment is a condi- 
tional contingent lien, dependent on the 
judgment in the action; and being thus 
conditional and contingent, it is not a lien 
within the meaning of the bankrupt law. 
It is true that an attachment is dependent 
for its final efifect on the result of the suit 
and other proceedings to be had ; and so 
far, and in that sense, the lien is conditional 
and contingent. But it is not on that ac- 
count any the less an absolute and fixed 
lien. By the term abtohUBy I do not mean 



that the lien is unconditional, but that it is 
complete and perfect as a lien, during its 
continuance, as much so as a lien by judg- 
ment or any other lien. It is created uj 
the attachment, and derives its force and 
efficacy from the attachment It exists an- 
terior to, distinct firom, and independent of 
the judgment, and is for the express and 
specific purpose of giving to the creditor a 
security for nb debt in advance of the judg- 
ment. A judgment, to be sure, is neces- 
sary to enable the creditor to avail himself 
of the benefit of the lien, and so is an exe- 
cution ; but the lien is created and exists 
anterior to either, and is perfect and valid 
as a lien or security ab initio, and must re- 
main so until the creditor has failed to oh- 
tain judgment, or to levy his execution 
within the time prescribed by law, or the 
judgment is satisfied by payment. No lien 
whatever upon property is an absolute in- 
defeasible interest in the property, but all 
liens are in their nature defeasible. A 
mortgage is a conditional lien or security, 
defeasible by payment. So a lien bj M- 
tomrtiis in the highest sense conditional and 
contingent, being dependent for its eSkct on 
the return of the ship. If the ship retamS| 
the lien becomes effectual ; if the ship &ils 
to return, the lien is inefiectual. It is ad- 
mitted by all that the lien by bottomry is 
within the saving provision of the bankrupt 
act ; and yet it is not only conditional, but 
requires, as a mortgage also does, the aid 
of a judicial decree and process to enforce 
it. 

In the matter of Cook^ 6 Law Reporter, 
443, a distinction is assumed to exist, be- 
tween the case of a lien by attachment be- 
fore judgment, and the case of a lien fay at- 
tachment after judgment It is there held, 
that where judgment has been obtained be- 
fore the commencement of the proceeding 
in bankruptcy, the lien is valid, and unsa- 
fected by the bankruptcy. But how can 
that be, unless the lien, as a lien, is saved 
by the act ; and if it be saved, it is quite 
immaterial whether the judgment is recov- 
ered before pending or after the proceed- 
ings in banlnuptcy. It seems to be sup- 
posed, and indeed is distinctly asserted by 
the court, that by the judgment the nature 
of the lien is altered and changed, so that 
the right of the creditor under the attach- 
ment, from being conditional and contin- 
gent, becomes, by operation of the judg- 
ment fixed and absolute ; that is, as I UQ^ 
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dentand it, mieottditioiMl, oertom and seU 
tied. Now, I am unable to see whjr the 
lien is not conditional and cotangent aa 
well after judgment aa beloro* The judg^ 
ment, it ia true, aacertaina the debt, but tinte 
judgment is oolj one atep in the proceed- 
ings. The lien ia atill dependent for ulti- 
mate effect on another and iiirther condi- 
tion. The execution must be taken out 
nnd levied upon the property, if personal 
estate, within thirty dayB,and if real estate, 
within five calendar months after judgment ; 
and unleas it is so levied the attachment is 
disserved* It can make no (y^ference, 
therefore, that judgment has been reoover^ 
ed, if the execution is not levied before the 
fil^g of the petition in bankruptcv ; for in 
such caae, the execution upon the judg- 
ment may be set aaide, when the certificate 
of discharge is granted, on the application 
of the bankrupt or the assignee, unless the 
attachment, of itself, irrespective of the 
judgment, is held to be a lien which is 
aaved and protected by the act. If the at- 
tachment DC not such a lien, then nothing 
short of a levy of the execution on the 
property attached, b^ore the filing of the 
petition in bankrupcy, would give the credi- 
tor any absolute or valid right ; and the 
result woiUd be, that the attachment is of 
no efficacy whatever, since a levy of exe- 
cution wiuiout a previous attachment would 
be just as bene&ial to the creditor as a 
levy with. 

But %11 the reasoning founded on the aa- 
aumed conditional contmgant nature of the 
lien by attachment, aa well aa upon the 
property being merely in the custody of the 
Uiw, is fully answered, as it appears to me, 
' by the observations of the court in the case 
cf Audi^ V. ^o/My, Cro. Car. 148^ In 
that case it was held, that gooda taken 
upon an extent sued out upon a statute 
ataple, before the bankruptcy of the debtor, 
though the goods are not delivered to the 
creditor by uke aheriff upon a liberate until 
lifter the bankruptcy, may be held by the 
creditor against the commissioners under 
the bankruptcy. The court said, that the 
goods, being extended, are quad in cuitodia 
Mott, so as the debtor has not any power to 

Eye, sell, or dispose of them ; and although 
f the extent the creditor has no absolute 
interest or pronerty in them until the de- 
livery by the Koerate on appraisement, and 
at tlie return of the writ may refuse them 
for being overvalued, yet that is for the 



advantage of the creditor ; for they are as 
ffoods gaged or distrained, which cannot be 
forfeitra by outlawry, or taken in execu* 
tion from the party who haa them in gage^ 
or by way of distieas, without payment of 
the money; for the goods are bound by the 
teete of the writ o? extent or executioa 
sued. 

Now, is not most of what is said in the 
case just cited a^^iicable to an attachment? 
By the extent upon a statute ataple, the 
goods are seised mto the hands bf the king, 
or, in oAier words, taken into the ousto^ 
<tf the law, and remain in tihat stale untfl 
there is another award of the court, viz. t 
a Hberaief ^riuch is a conditional writ, or- 
dering Ae aheriff to cause the goods to be 
af^raised, and to deliver them to ^ credi* 
tor, if he will accept them on the valua^ 
tion, which he may do or not at his elec- 
tion. The extent haa no more absdute 
operation than an attachment, and each is 
dependent for final ei^t on after proceed- 
ings. Under both, the goods seised are a 
pledge or security for the debt, equally 
perfect and valid in the first instance, and 
the after proceedinga have rdation to the 
first seizure so as to overreadi and avoid all 
intermediate claims by odiem under the 
debtor. 

It has been observed by a learned judges 
by way of apology for the absence of £^- 
lish authorities on the subject, that since t& 
statute 21, Jac. 1. c. 19, the question as la 
the ^Sfect of an attachment could not arise 
in EbD^knd. That is true, because it waa 
provided by that statute, and so continued 
until a very recent and very material modi* 
fication of the enactment, that creditors 
having their debts secured by judgment, 
statute, or recognizance, or having made 
an attachment according to the custom of 
London, where no execution or extent is 
served or executed before the debtor b^ 
came bankrupt, ahall not be relieved for 
more than a ratable part of their just 
debt But how did the law stand be^- 
fore that statute ? That is a material in- 
quiry. It has been supposed that there is 
no authority to answer this inquiry; but 
that seems to be a mistake. In the case 
of Audl^ V. Habe^j already cited, the 
court referred to the provivon in the stat- 
ute 21 Jac. 1, and said that ti&e provision 
proved, that after the bankrupt act of the 
13 Eliz. c. 7, until the statute of James, 
the commissionem in bankruptcy had go 
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power to meddle with goods taken apoD a 
foreign attachment ; yet, added the court, 
the goods are but aa a ^edge to draw the 
pariT to answer, and if he apoear, the 
foreign attachment is discharged. What 
was this bat saying, that independent of 
the provision of the statute of James, the 
right acquired by a creditor under a foreign 
attachment, thcmgh conditional and con- 
tingent in the fullest sense, would remain 
Talid and effectual notwithstanding the 
bankruptcy of the defendant. Now, it is 
worthy of qpecial notice, that our bankrupt 
act is not only without any such provision 
as that of the sUtute of 21 Jac. 1, but ex- 
pressly and positively saves and preserves 
all hens, mortg^es, and other securities 
on property, real or personal, which are 
valid by the laws of the respective states. 

But it is said that where tl^ bankruptcy 
of the debtor intervenes after an attachment, 
and while the suit is pending, followed up 
by a certificate of dischaige, no judgment 
can be recovered in the suit so as to . give 
effect to the lien ; because the act makes 
the certificate of discharge a discharge of 
the debt. This, in my opinion, to use a 
scholastic phrase, is begging the question. 
Whether the certificate is a bar to a recov- 
ery of judgment, depends upon the decision 
of a previous question, whether the attach- 
ment is a lien or security valid bylhe Uws of 
the State, and so within the saving provision 
of the act? If it be such a lien or security, 
then by the very words of the provbion, 
the certificate of discharge cannot in any 
way annul, destroy, or impair it. It is ex- 
eepted from the opemtion of the certificate, 
lUce a mortgage or any other lien or secur- 
ity which is saved; and a judgment, or 
whatever else may be necessary to give 
e^ct to the lien may be had of course. 

The act declares in general terms, that 
Ae discharge and certificate shall ^ be deem- 
ed a fijll and complete discharge of all debts, 
contracts, and other engagements of the 
bankrupt, which are provable under the 
act, and shall and may be pleaded as a full 
and complete bar to aU suits brought in any 
court of judicature whatever.'' It is to be 
observed, that the act makes the certificate 
of discharge, not a discharge of the person 
of the bankrupt merely, but a discharge of 
the debt itself^ and declare's that it may be 
pleaded as a full and complete bar to all 
suits whatever. Upon the words of the act, 
there is no foundation for a distinction be- 



tween a suit m rem and a suit in per$amaau 
Taking the provision by itself and giving 
it a literal effect, there could be no remedy 
even upon a mortgage; fi>r, if the deb^ 
which is the prindpal, is extinguished or 
dischaiged, all remedy upon the mortgage, 
which is the incident, is discharged uid 
gone also. But we are to look to all paits 
of the act, and give it such a construction 
as the whole taken together appears to re- 
quire. On recurring to other dauses, we 
find k provided, not only that the certificate 
of dischaige shall not annul, destroy, or im- 
pair any Hen, mortgage, or other security 
on property, but that it shall not extend to 
trust or fiduciary debts, or release or dtM- 
chaige any partner, joint-contractor, endois* 
er, or sure^, liable for the same debt.— 
Thus, in these several particulars, the pro- 
vision prescribing the general efifect of the 
certificate of discSouige is necessarily qualj. 
fied and restrained by other distinct savior 
provisions of the act. It is admitted byal^ 
as it must be, that the provision is so fiur 
qualified and restrained, that a judgment in 
an action in rem upon a mortgage, or in an 
action ta per$oiuim upon a trost or fidudaiy 
debt, though both debts are provable under 
the act, may be recovered notwithstanding 
the discharge and certificate ; and why may 
it not be so in the case of a lien by attadi* 
ment ? The form of the proceeding, wh^k- 
er in rem or in personam^ is immaterial ; the 
substance is the thing to be regarded. If 
the whole object and operation of tte judg- 
ment is merely to enforce the lien, and give 
the creditor the benefit of the property at- 
tached, and nothing more, the proceeding 
though in form inpersona$ny is in substance 
and efilect a proceeding in rem. 

But it is unnecessary to pursue the sub* 
ject further ; for the whole matter, after all 
that may be said, lies within veiy narrow 
limits, and may be summed up in a very fow 
words. If an attachment is a lien valid by 
the laws of the state, and so excepted out of 
the bankrupt act, the act has no operation 
upon it. Existing under and by virtue of 
the state laws, and being unaffected by the 
bankrupt law, it must have such validity 
and effect as the state laws give it ; and the 
proceedings in the suit must necessarily be 
the same, quoad hoc^ as though no l^nk- 
ruptcy had occurred or no bankrupt law was 
in existence. On the other hand, if the at- 
tachment be not a lien within the saving 
clause <^ the act, then the decree of bank- 
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niptey, ip^ factor avoids k in all 
whatever, incltidiiig cases both of tort and 
contract where the daixn is not provable 
under the act as well as where it is ; and 
the property attached, by force and from the 
time of the decree, before a certificate of 
discharge is or can be obtained, passes, 
ficed fiom the attachment, with the other 
property of the bankrupt, to and vests in the 
assignee. We are inevitably driven to one 
or the other of these conclusions ; for there 
is no middle ground that can be taken and 
SQStained, in ray opinion, by an> sound ar- 
gument w just legal reasoning. The latter 
conclusion, I am quite sure, will never be 
adopted or held as the established law. 

Considering, then, the attachment as 
valid and efiectual to hold the property at. 
tached, the only question is, there being no 
collusion between the bankrupt and the at- 
taching creditors, is the case in any way 
eflfected by the consent of the bankrupt to 
the sale of the personal property before 
judgment, his quitclaim of his interest in 
the real estate, or his confessions of jodg- 
ment in the suits ? In England, as proper- 
ty cannot be taken before judgment, and an 
execution is the first process by which it 
can be seised, the giving a veanant of attor- 
liey without presure to a creditor, with 
power to issue immediate execution, if done 
• in contemplation of bankruptcy, is held to 
be a fraudulent preference on the part of 
tlie debtor. Here a voluntary confession of 
judgment, under similar circumstances, with- 
out an adverse antecedent attachment, would 
undoubtedly have the same efllect. But as 
property, here, may be taken by attachment 
before judgment, where it is so taken, as it 
was in this case, I think the principle does 
not apply. 

And certainly, the voluntary consent to 
the sale of property attached, before judg- 
ment, ought not to be viewed in a more un- 
fiivorable light, than the voluntary confes- 
sion of jud^ent with the right to take the 
property attached immediately in execution. 
The property in the present case being 
bound by the attachments, it cannot be of 
any importance whether it was sold under 
the attachments before judgment, or on ex- 
ecutioB after the judgments were obtained. 
By the law of this state, goods and chattels 
attached on mane proeeas may be sold by 
the attachhig ofiioer, with the consent in 
writing of the debtor and the attaching cred- 
lion, befofe judgment, in the ssmo manner 



that property may be sold on execution. — 
Indeed, the property in this case being of 
such a description that it could not be kept 
without expense, the creditors might, under 
another provision of the state law, have 
compelled a sale of the property before 
judgment, against the will of the bankrupt 
At any rate, as the sale was a regular, le- 
gally authorized proceeding, giving the 
creditors no undue advantage, or any great- 
er rieht than they already possessed, and 
was beneficial to all parties, working no 
injury to any one, it is difficult to see how 
the bankrupt's consent to it can on any 
principle, any more than his confessions of 
judgment, afifect his right to a discharge. 

As to the quitclaim to the attaching cred- 
itors of all the real estate attached, it ap- 
pears, as we have before seen, that the 
interest of the bankrupt in the estate con- 
sisted of an equity of redemption, worth at 
the most only $186. It may be veiy ques- 
tionable whether, the estate being incum- 
bered to so large an amount, approaching 
so very near to its actual value, the equity 
of redemption could have been sold for any- 
thing at all. But however that may be, 
the creditors by their attachments, had se- 
cured to themselves all the right and inter, 
est the bankrupt had in the estate ; and if 
he had not quitclaimed his interest to them, 
they might have gone on and set it ofiTupon 
execution. The quitclaim was given on 
application of the creditors, probably with 
a view of saving costs and expense ; and 
by it the interest in the estate was trans- 
ferred to them in the form of conveyances, 
instead of bemg transferred, as it would or 
might have been, by levy and appraisement 
on writs of execution. The creditors ob- 
tained nothing more than what they had a 
right to under their attachments ; and what 
they obtained the bankrupt could not have 
deprived them of if he had been disposed to 
do so. I see nothing in this transaction, 
any more than in that of giving consent to 
the sale of the personal property, that 
amounts to a fraudulent prethrence on the 
part of the bankrupt ; and die result of the 
whole is, that none of the objections being 
sustained, they must be overruled, and a 
discharge granted. 
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PRINCIPLES OF EQUITY.* 
xierrAKB. 
Although equity will relieve against a 
plain mistake or against ignorance of title, 
it will not interpose if the fact were from its 
nature doubtful, or at the time of the agree- 
ment equally unknown to both parties. This 
relief does not extend to supplyinf any cir- 
cumstance for the want of which the instru- 
ment is void, as, for instance, where the 
necessary stamp is wanting. Equity will 
supply defects in the execution of powers, 
but not the nonexecution, unless the power 
were coupled with a trust. Mistakes in the 
execution of powers by will have been 
remedied by a peculiar construction. Hence 
the doctrine of cypres^ which applies only 
to real estate. For instance, under a power 
to appoint to children an appointment by a 
will to a child for life, remainder to her 
children is not valid — ^the excess (the re- 
mainder to the children) is void ; but die 
court will appoint it ofpresj L e., as near 
as possible to the intention of the giver 
of the power, and consider the child as 
taking an estate tail. Under this head the 
student will meet with the maxim, Ignoran- 
Ha /acH exeusai^ ignorantia juris wm excu- 
•0/. If this maxim be retained, the student 
will probably remember the reasons govern- 
ing the authorities decided upon it. 

ACCOUZIT. 

Thjb^ jurisdiction of equity over matters 
of account arose from the action of account 
at law not affording a complete remedy. 
Mutual demands, and the existence of sev- 
eral items to be investigated, are generally 
essential to sustain a bill for an account. 
The fi>llowing transactions may be the sub- 
ject qS equitable account: Dealings be- 
tween tradesmen and customers, compli- 
cated transactions between landlord and 
tenant, factors and agents. If an heir state 
an impediment to his recovery at law, he 
may obtain an account, but not as nmehivr; 
in partnership dealings, a partner will not 
be allowed an account unless the partner- 
ship be dissolved, or he pray for a dissolu- 
tion, otherwise a bill might be filed annu- 
ally for an account. An exception to this 
rule exists in the case of joint stock com- 
panies, finr the mutual confidence between 



* We copy these notes from a distinguished lec- 
tDNr— they will not faU to be read with interest 
by the student 



the paitnera ;vhick is the fiiundatioB of an 
ofdinaiy partnership is not esaential to the 
■lanagemeBt of a jomt stock company. It 
is reoemmended to the student to master 
the subject of paitnership as perfectly as 
possible, especially to nurk the interest 
which each partner possesses in the stock, 
and the peeiUiar operation of the statute of 
limitations on different sorts of account. 

spscinc psnFOBJKANOB or AeBSEMSnT. 
Tkb maxim, ** Equity looks on that as 
done whixA is agreed to be done," is the 
groundwork of this branch of equity. For 
whilst at law (with some exceptioas) dam- 
ages and not the thing itself are lecovetred, 
in equity a decree may be made that the 
plaintiff have a specific performance of the 
agreement, and generally the coats of the 
suit. The student will observe of what 
agreements a specific performances will or 
will not be decreed, with the reasoD in e9ck 
case ; the student should always endeavw 
to understand the reoion of a Mng^ for then 
there is agreater chance of its being remem- 
bered. Those agreements will be decraed 
to be performed which are, according to the 
forms prescribed by law, made between 
parties capable of contracthig, and of which 
the terms are certain and ec^iL Put per- 
formance of some parol agreements will be 
sufficient to obtain a specif peifonnance. • 



NSW WORK. 

P0PU1.AB LscTumxi oir ScnsMOK amd A»t, de- 
liyered in the principal cities and towns of tbe 
United States. By Dionyaiua lardner. Doctor 
of Civil Law, Fellow of the Royal Societies of 
London and Endinbuigh^-of the Royal bisk 
Academy, Member of the principal Enrapean 
Societies for the advancement of Scienee, and 
formerly Professor of Astronomy and Natural 
Philoaophy in the University of London. New 
York : Greeley & McElrath, Tribune Buildings, 
(opposite the City Hall,) 1845. 

Ws are pleased to find that these ynlua^ 
ble lectures are at leneth pnblidied, and at 
an expense that pnta tnem within the reach 
of all classes. There has not been, of late, 
any work of this kind pnblished which can 
for a moment be compared to these lec- 
tures*— they are not less to be admired for 
their easjr fomiliar style, than for the ah* 
seme of anj scholastic pedantiy — for om^ 
selves we can say, that, although we heard 
most of them delivered, we here read tliem 
with mingled fedings of pLeasnie and in- 
siraetion. We doubt not but their sale will 
fiiliyeompenaatetheentecpriaingpaUifibeia. 
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PRESUMPTION OF SURVIVORSHIP. 

D£CIl»IO:98 OF THE ENGLISH C0UET8 OF 

LAW Ain> xauiTY. 

Having in an antecedent paper on this 
subject stated the effect of the decisions in 
the English Ecclesiastical Courts, we pro- 
copd nuw to the Temporal, 

The first case that of Mason v. Mason^ 
1 Mor. 309, which was heard by Sir Wil- 
/tarn Grantj is remarkably similar to those 
of Goods of Selwyn and Wrioht v. Nether-- 
tcood, A father made a will bequeathing 
property to all his children **who should 
be living at his death." The father and 
^one of his sons perished together by ship- 
■wreck, and the question of course was, 
-whether the son was *• living at his father's 
death." Sir William Grant (after observ- 
ing that he thought the stress of argument 
in General Stanivix^s case was in favor of 
the flithcr's representatives, because there 
•were two chances in their favor, namely, 
of the father surviving, and of both father 
and daughter dying at the same time, and 
only one against them, namely, of the 
daughter surv*iving,) addressing himself to 
the counsel for the plaintifr, who were the 
representatives of the deceased son, said ; 
" In the present case, I (h not see what 
prc«timption is to be rais M ; and since it is 
impossible yon should demonstrate, I think 
that if it tccre sent to an issue you must fail 
for trant of proof J*^ However, the plain- 
tifTs counsel still pressing for an issue, an 
issiie was accordingly directed by his honor, 
the result of which has nut transpired. 

The relative ages of tlie father and son 
•do not appear in the report of the above 
case, nor does the proportion of their respec- 
tive bodily powers. The grand principle 
pervading the decisions in the ecclesiastical 
courts, was here applied by Sir William 
Grant ; that learned judge most clearly in- 
timating, that it would be for the plaintiff's, 
the representatives of the party, who never 
had any interest in the property in dispute 
unless he was the survivor, to prove the fact 
30 



of the survivorship, and he, at the same 
time, avoided the confiision into which tho 
ecclesiastical judges had betrayed them- 
selves, as above pointed out, by saying, he 
did not see what presumption wai to be raised^ 

The remaining authority is a case of 
Sillick V. Booth, recently decided by Vice 
Chancellor Kmght Bbucs. Two brothers 
were lost in the same vessel on their voj* 
age from Demerara, the one aged twenty- 
nine, the other twenty. His honor said : 
^'I think the court need not necessarily 
presume that they both died at the sams 
time, but that evidence may be admitted to 
shew which of them died first. From the 
evidence before the master, it appears, that 
James was an older, more robust, and ex* 
pcrienced mariner than Charles^ and having 
regard to that evidence, I am of opinion 
that the master was right in coming to the 
conclusion that James survived his brother." 

It seems to have been, in this case, really 
unnecessary to determine the question ; tho 
property in litigation had been bequeathed 
to the two brothers, and their sister, and a 
grandchild of tho testator, with benefit of 
survivorship among thorn, as expressed in 
the will, and the court decided, upon the 
constniction of the clause of accruer, that 
the sister was entitled to the whole as last 
survivor: the Vice Chancellor^ however, de^ 
livercd judgment upon both questions ; a 
circumstance which is, perhaps, to be re- 
gretted* His honor seemed justly repug- 
nant to adopting the unreasonaJile supposi- 
tion, that both brothers died at the same 
moment ; he, however, omitted to take no- 
tice of the principle mainly established by 
the cases in the ecclesiastical courts, and 
corroborated by the great authority of Sir 
Vl^iUiam Grant, and which bad, iji fact, 
been long ago approvingly suggested by 
Lord Hardwicke, in Hkchcook v. Beftrdsley^ 
West. Ca. Temp. Hardw. 445, of throwing 
the onus of proof on the representatives of 
the party to whom the debateable property 
did not originally belong. Now, though the 
decisions in the ecclesiastical courts were 
certainly not binding on Sir iT. Brute^ yet 
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being pronounced upon questions as to 
which they have common jurisdiction with 
the temporal, and which seem almost ne- 
cessarily to require a uniform rule in both 
courts, they were, it should seem, entitled 
to much attention and respect. It must, 
however, be observ«l that neither Goods 
of Murray nor Satterthwaite t. Powell was 
cited. 

It is well worthy of remark that in all the 
cases of this nature which have yet occurred, 
it was wholly unnecessary if the principle 
of the ecclesiastical courts were correct, to 
determine which of the sufierers was the 
survivor ; that principle being alone suffi- 
cient to guide the decisions of the courts ; 
by its application to the perplexing question 
— the question that can never be satisfac- 
torly solved— which mocks the ingenuity of 
man — is avoided ; it is, therefore, matter 
of surprise, that a judge should reject a rule 
so simple, so reasonable, and, to a legal 
mind, so familiar, for the purpose of having 
recourse to vague and unsafe presumptions. 
It is apprehended that, independently of ex- 
press authority, the principles that a party 
must recover by the strength of his own 
title, and that the affirmative, and not the 
negative, is to be proved, are so generally 
difiused throughout the whole English law 
relating to conflicting claims, that the ap- 
plication of them to the cases in question, 
was not only prudent, but even peremptori- 
ly required. .The representatives of B., 
the deceased quasi-claimant, insist that he 
was next of kin of A. (the owner of proper- 
ty,) inmiediately afler the death of A. The 
affirmative of the issue between the parties, 
correctly understood, is, that B. survived A., 
and unless the truth of this affirmative can 
be established the court must pronounce in 
&vQr of those next of kin as to whose sur- 
vivorship there is no doubt, and whose claim 
can be rebutted only by proof of a superior. 
On the other hand, for the doctrine of pre- 
sumption, it must be confessed by reason of 
the isolated nature of the subject, that no ana- 
logical authority is to be found in the English 
law ; and though the civil law acknowledges 
the doctrine, yet even there it is found to be 
but concurrent with the other principle : 
and it must be noticed that in Mason v. 
Mason, Sir WilHam Grant said, that though 
there M'ere many instances in which the 
principles of law had been adopted from the 
civilians by the English courts, there were 
nowB 'A«^ **^ l^ew ofy in which they had adopt- 



ed preswaiptwM of facts from the rules of the 
civil law. 

Passing by, however, the mere legal na- 
ture of the principle adopted by the eccle- 
siastical courts, let us compare the abstract 
merits of the two doctrines : on the one side 
we have a rule which is just, simple, and 
easy of application ; on the other^ a course 
of presumption of endless variety based up5n 
neither justice, reasoning, nor common 
sense, and oflen almost incapable of use. 
The mind of the arbiter, would it is im- 
agined, hesitates but little in a competition 
between such rivals. The preceedlbg o}f» 
servations are applicable, it is true, to those 
cases only which can be disposed by recur- 
ring to the principle above preferred ; there 
may be cases to which that princi|^e may 
at first sight seem inapplicable^ jet it is ap- 
prehended, that upon a closer observation 
of their nature, all will be found capable of 
being subjected to it. Suppose a bequest 
to the survivor of A. and B. and they were 
drowned together in the same ship ; here it is 
true, that if the conflict were between tiie 
representatives of A. and B. alone, the pria- 
ciple above mentioned could not be applied,, 
neither of them being the original owner 
of the property ; but inasmuch as the inten* 
tion of the donor was that the object of his 
bounty should be the survivor of the two, it 
behoves those who claim the benefit of the 
gifl, to make out their title by proving that 
A. or B., through whom they claim, sur- 
vived the other, and, as neither can produce 
such proof^ both claimants must fiiil, and the 
bequest must lapse ; a result, it is conceived, 
which would be no less consistent with jus- 
tice than with the intention of the testator. 
Again, suppose that A. and B. were joint 
tenants ; here the question would seem 
more difficult, still it is apprehended, the 
same principle might with correctness be 
applied, for as the heir of neither could 
prove that his ancestor had survived hh 
companion, he could not be entitled to claim 
against the heir of the other, the share of 
which that other died seized, and yet, as the 
heir of each was, by common right, entitled, 
to the interest of which his ancestor died 
seized, he could not, except by the asserter 
of a superior paramount right, be deprived 
of that interest. Upon this latter example, . 
happily, a valuable opinion is recorded. 
In Bradshaw v. Toulminj 2 Dick. 633, 
Lord Thurlow said : *' If two persons, be- 
ing joint tenants, perish by one blow, the 
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estate will remaio in jpint tenancy in their 
xespective heirs." Whether the heirs of 
the two deceased would hold in jami Utumcy 
together, as intimated here, might admit of 
jnuch curious argument : it is, howerer, 
highly satisfiictory to be possessed of the 
al^ve opinion from so great a judge as 
Lord Thurhw. 

•Supposing, however, that there may be 
cases which cannot be governed by the 
principle above advocated, would it not be 
expedient to adopt some other, or others, 
which wotdd include them, as necessity 
may arise, (Cor experience and reflection 
prove that the excepted cases must be ex- 
tremely rare ?) Or, if such a course be 
4iislifccd, ought not the legislature to inter- 
vene and relieve courts of justice from the 
vain tasks in which the inquiries under con- 
flideiation must engage them? It seems, 
indeed, unworthy of the liberal and enlight- 
jBtted spirit, both judicial and legislative, 
which, in this age, has prevailed to suffer 
the ownership of property to be dependent 
upon such bare sumnaes — surmises to the 
result of which the unsuccessful party will 
never respectfully and contentedly accede — 
jnrmtses the declaration of which must al- 
ways inflict natural pain upon the loser, 
when he sees by how slight a force his lot 
was swayed from opulence to beggary. In 
the reign of Elizabeth, a father and son were 
iMuiged in one cart, but because the son, by 
ntniggling longest, ''shaking his legs," was 
supposed to have been the survivor, his 
widow was held entitled to dower, Brougk- 
ion V. Randall^ Cro. Eltz. 503« Now, is 
there, in the nineteenth century, any civi- 
lised man, any lawyer who would not be 
lieartiiy disgusted with the present promul- 
gation of such jurisprudence as this ? Yet, 
though bearing in itself a more ludicrous 
absurdity, is it in truth more intrinsically 
irrational than the doctrine above assailed ? 
It certainly afibrded more abundant ground 
for the presumption made. 



» PRACTICAL POINTS. 

BILL 07 nfTBBFLEADEB — ^IN WHAT CASE IT 
LIES. 

LoBD Rbdbsdale (Treat* Plead. 48, 
4th. ed.) speaking of a bill of interpleader, 
says : " Where two or more persons (An- 
gell v. Hodden, 15 Ves. 244,) claim (2 Ves. 
Jm. 107 ; 15 id. 145 ; 2 Ves. ^ B. 407 ; 



2 Meriv. 107,) the same thing by different 
or separate interests (though one by a legal, 
and the other an equitable claim, Coop. R. 
56 ; 2 Ves. 4- B. 412 ; 2 Menv. 107,) and 
another person not knowing to which of the 
claimants he ought of right to render a debt 
or duty (1 Eq. Co. Abr. 80 ; 2 Ves. Jun. 
310,) or to deliver property in bis custody, 
fears he may be hurt by some of them (1 
Eq. Ca. Abr. 60,) he may exhibit a bill of 
interpleader against them (2 Eq. Ca. Abr. 
173 ; Cooper v. Chitlv, 1 Burr. 20, 37 ; 
Pract. Reg. 78, Wy. Ed.) In this biU he 
must state his own rights, and their several 
claims ; and pray that they may interplead, 
so that the court may adjudge to whom the 
thing belongs, and he may be indemnified." 
At page 141 he says : '' It has been men- 
tioned that where two or more persons 
claim the same thing by different titles, and 
another person is in danger of injury from 
ignorance of the real title to the subject in 
dispute, courts of equity will assume a juris- 
diction to protect him ; and that tho bill ex- 
hibited for this purpose is termed a bill of 
interpleader, the object of it being to com- 
pel the claimant to interplead, so that the 
court may adjudge to whom the property 
belongs, and the plaintifl* may be indemni- 
fied." 

In two recent cases these propositions of 
Lord Redesdale have been referred to. In 
the first case, Biqnold v. Andiandj 11 Sim. 
23, A. having in his hands a sum of money, 
which B. and C. claimed adversely to each 
other, filed a bill against them, praying that 
they might interplead respecting the sum. 
The bill also sought the decision of the 
court as to a claim made by B. to interest on 
the sum, and raised a question as to the 
costs of an action which B. had brought to 
recover the sum. Held, that the bill was 
not sustainable as a bill of interpleader, and 
that it was not multifarious. Tiie vice 
chancellor said : *' The question in this 
cause seems to be, first of all, is this a bill 
of interpleader or not 1" He then quoted 
what Lord Redesdale at page 41 of his 
Treatise on Pleading says as to interpleader, 
which we have extracted above. He then 
continues : ^* And I observe that the lan- 
guage of the fourth edition of the same 
work is indentically the same. Sir John 
Leach takes the same view of the subject 
in Mitchell r. Hayne^ 2 Sim« de Stu. 63. 
In that case the auctioneer had sold an 
estate for <me of the defendants ; and the 
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other defendant, who was the purchaser, 
had commenced an action against him for 
the deposit. The auctioneer then filed a 
bill of Interpleader against the vendor and 
the purchaser, and prayed for an injunction 
to restrain the action* Sir J. Leach made 
this observation on that case : ^ Inter- 
pleader is where the plaintiff is the holder 
of a stake which is equally contested by the 
defendants, as to which the plaintiff is 
wholly indifierent between the parties, and 
the right to which will be fully settled by 
interpleader between the defendants. That 
is not this case. * * * The plaintiff is 
not, therefore, an indiflerent stakeholder, 
but has a personal question to maintain with 
the defendant, the purchaser; and if he 
seeks an injunction, roust obtain it, not 
upon the principle of interpleader, but on 
an order for time, or upon the answer.' 
* * * It is obvious that the plaintiff 
here has an adverse claim in respect of the 
subject matter of his bill. Therefore, ac- 
cording to Lord Redesdale's definition and 
the judgment of Sir John Leach, he has 
plainly shown that this is not a case of in- 
terpleader." 

In Glyn v. Duesbitry, 11 Sim. 139, A., an 
architect and surveyor, brought an action 
against B., his employer, fur £155, the 
amount of a running account between them, 
one item of which was J£76, which A. had 
paid to D. by the direction of C. to whom 
it was due for plumber's work done for B. — 
C. having taken the benefit of the Insolvent 
Debtors' Act, his assignee denmndcd the 
£16 of B. insisting that the payment to D. 
was invalid. B. paid into the conn, in the 
action, ^297, being the i^l55, minus i^TO. 
A. took the i;79 out of court, and proceeded 
with his action. B. then tiled a hill of in- 
terpleader against A. and C>. apwignee, re- 
specting the £1Q. Held, that the bill was 
not sustainable. The vice chancellor said : 
*I am not sorry there has been this dis- 
cussion ; because it may serve to make 
clear the law of interpleader. In the case 
of Crawshay v. Thornton^ 7 Sim. 391 ; 2 
My. dc Cr. 1, S. C, the lord chancellor, 
speaking of the law of interpleader, uses 
this language : * In equity, it is defined to 
be, where two or more persons claim the 
same debt or duty.' It is obvious that 
there may bo a case of interpleader where 
no debt or duty is claimed. Lord Redes- 
dale, in his Treatise on Pleading, twiee as- 
serts the proposition, diat where two or 



more persons claim the same thing by diil 
ferent or separate interests, and another 
person, not knowing to which of the claim. / 
ants he ought, of right, to render a debt or 
duty, or to deliver goods in. his custody,* 
fears he may be hurt by some of them, hej 
may exhibit a bill of interpleader against 
them, page 48, 4th edition ; and again, at 
page 141, he says, that where two or n>ore 
persons claim the same thing by di^reoC 
titles, and another person is in danger of 
injury from ignorance of the real title to 
the subject in dispute, courts of equity will 
assume a jurisdiction to protect iiim. A 
case of interpleader then arises where the 
same subject, whether debt, duty, or thing, 
is claimed. Now, when the subject in dis> 
pute has a bodily existence, no difficulty 
can arise on the ground of identity ; for no 
dispute can arise as to identity of matter. 
Qut where the subject in dispute is a diio$e 
in action which has no bodily existence, it 
becomes necessary to detennine what con- 
stitutes identity. Where the claims made 
by the defendants are of diflerent amounted 
they never can be identical ; but where 
they are the same in amount, that cirena* 
stance goes far to determine their identity. 
The amount may not, however, be sufficient, 
of itself, to determine the identity ; £oit the 
amount may be the same, and the debt taaif 
bedifierent. * * * The matter, I think, 
must depend on the original nature and 
constitution of the debt ; and when the debt 
to A. arose in respect of acts done by hint 
in his character of architect «nd surveyor to 
B., and the debt to D. in respect of wsoik 
and labor done, I do not see how the two 
debts can be the same. It seems to ne 
that they are originally and substantinliy 
different in their nature ; and, therefive, 
that they cannot be properly made the sub- 
ject of a bill of interpleader." 

IN CHANCERY. 



Before the Hon. REUBEN H. WALWORTH, 
Chancellor of the State of New York. 

William H. Risskll v. William H. Pop- 
ham. — March 4, 1845. 

A CCAL YARD IS NOT A PUBLIC NUISANCE 

PRELmiNARY INJUNCTION. 

A preliminary injunction will not be granted to 
restrain a person from occupying a lot adjoining 
a dwelling house, to be used as a coal yard, un- 
less the eompteiiiant eiCabllih by a suit at law. 
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that tho deposit of coal upon the adjoining pre- 
niisea, U a substantial and continaiiig injury to 

> such premises. 
-A coal yard is not prima facte a nuisance, thouch 
it may be so used as to make it noxious to the 

* public. 

The circumstances of this case appear 
la his honoris opinion. 

J. Prescott Hall, for appellant. 
Gerardas Clarke, for respondents. 

The Chancellor. — This is an appeal 
from a decision of the vice chancellor of 
the first circuit, denying the complainant's 
application for an injunction restraining 
the defendants from occupj-ing a lot in the 
city of New York, adjoining the com- 
plainant's dwelling house, as a coal yard. 
The vice chancellor was right in supposing 
that this was not a pro|)er case for a pre- 
liminary injunction. A coal yard prima 
facicy is not a public nuisance, though it is 
possible so to use it as to make it noxious 
to the public. But if the affidavits on the 
part of the defendant are true, this yard is 
not 80 conducted as to be a public nui- 
sance. The alleged injury to the com- 
'. plainant's house by the deposit of coal 
upon the adljoiaing lot may be such a pri- 
i vate nuisance as to entitle the complainant 
; to the interference of this court, after he 
has established the fact that it is a real and 
substantial and continuing injury to his 
premises, in a suit at law. It would, how- 
ever» be going much further than this court 
has heretofore considered itself as justified 
in going, to interfere by a preliminary in- 
junction upon the state of facts presented 
to the vice chancellor upon the complai- 
nant's bill, and the affidavits in opposition 
thereto. 

The order appealed from must therefore 
be affirmed, with costs. 

Henrt Guild, Executor^ J^'c.<, v. Ira Peck, 
and others.^^ih Marchy 1845. 

TIME FOR APPEALING ALLOWED BY THE 
;, STATUTE AGAINST DECREE OF SURROGATE 
"'-' ACCOUNTING BEFORE SURROGATE. 

\ To entitle a party to appeal from the decree of a 
^ surrogate, the appeal must be entered, and the 
v' bond required by the statute must be given 
/ f within lhirt>' days after the decree was made. 
• Mode of accounting by executors or administrators 
before surrogate. 

This was an application to dismiss an 
appeal £i:om the sentence or decree of the 



surrogate of the county of Saratoga, upon 
the ground that such appeal had not been 
brought within the time allowed by the 
statute for appealing. 

JR. W, Peckham, for appellant. 

G. W. JKirtiand, for respondent. 

The Chancellor. — ^The statute contem- 
plates two modes of rendering accounts 
before the surrogate, by executors and ad- 
ministrators, and of having such accounts 
adjusted. One of these is called the final 
settlement of the account. The other is 
more properly an adjustment of the ac- 
count as between the executor or adminis- 
trator, and a particular creditor or legatee 
for the purpose of determining their nghts 
as between themselves, than a final settle- 
ment of the account ; though the decree 
of the surrogate may be final as between 
the parties litigating the matter before him, 
so fiir as his decision professes to go. 

Thus a creditor or legatee may apply to 
the surrogate, under the provisions of the 
eighteenth section of the title of the revised 
statutes relative to the rights aftd liabilities 
of executors and administrators, 2 jR. S 
116. And if the executor or administra 
tor does not admit that he has sufficient in 
his hands to pay all the debts, in the one 
case, or all the debts and legacies in the 
other, the surrogate must necessarily en- 
quire and ascertain the amount of assets 
in the hihds of the executor or adminis- 
trator before he can decree payment. A 
similar enquiry may be necessary where a 
creditor who has obtained a judgment at 
law against the personal representative of 
the decedent, applies to the surrogate for 
leave to take out execution on such judg- 
ment, 2 R. S. 116, § 20, 21. An adjust- 
ment of the account between the parties 
litigant is indispensible where one of the 
residuary legatees or next of kin applies 
for his distributive share of the estate ; as 
authorized by the eighteenth section of the 
title of the revised statutes before referred 
to. And in all of these cases, if eighteen 
months have expired after the granting of 
letters testamentary or of administration, 
the creditor, legatee or next of kin, in his 
petition to the surrogate for the payment 
of his debt or legacy, or his distributive 
share of the estate, or for leave to take out 
execution upon a judgment at law, may 
also insert a prayer that the executor or 
administrator, render an account of his pro* 
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ceedings to the surrogate. Any creditor, 
legatee, or next of kin of the decedent, 
yrho has a claim against the estate, after 
the expiration of eighteen months, may 
also apply for an account of the proceed- 
ings of the executor or administrator, al- 
though he does not then seek for the im- 
mediate payment of his debt or legacy, or 
distributive share of the estate ; or the sur- 
rogate may, ex officio direct such an ac- 
count to be rendered to him. 

But in none of these cases can there be 
a final settlement of the account of the ex- 
ecutor or the administrator, within the 
meaning of the provisions of the revised 
statutes on that subject, unless the execu- 
tor or administrator thinks proper to cite 
all the creditors, legatees and next of kin 
of the decedent who are not already parties 
to the proceedings, to attend the final set- 
tlement of his account ; as he is authorized 
to do, either under the sixtieth or seven- 
tieth sections of the article of revised stat- 
utes, relative to the duties of executors 
and administrators in rendering an account, 
and in making distribution to the next of 
kin, 2 R. S. 93, 95. Where such a cita- 
tion is issued and served, or duly published, 
as directed by the statute, the surrogate is 
authorized to proceed and make a final set- 
tlement of the account of the executor or 
administrator, and to settle the rights of all 
persons having claims upon the estate as 
creditors, or legatees, or next oi kin, so 
far as such rights can be ascertained, and 
to decree distribution of the estate accord- 
ingly ; whether such creditors, legatees, or 
next of kin, do or do not attend before 
him upon such accounting. 

But in those cases where the necessary 
steps have not been taken by the executors 
or administrators, the account and the de- 
cree founded thereon is only settled so as 
to be binding upon those persons who were 
actual parties to the litigation before the 
surrogate ; although the rights and claims 
of other persons incidentally came in ques- 
tion and were decided by the surrogate in 
adjusting the claims of the parties who 
were properly before him. And where 
either of the parties to such a decree, which 
is not upon the face of the proceedings 
binding and conclusive upon all the crem- 
tors, legatees and next of kin of the dece- 
dent as a final settlement of the accounts 
of the executor or administrator, is dissat- 
isfied with the decision of the surrogate 



and wishes to appeal from such decree, or 
from any part thereof, he must enter his 
appeal, and give the bond required by law^ 
within thirty days after such decree was 
made by the surrogate. 

The appeal not having been brought 
within the time allowed by law for appeal- 
ing must be dismissed; with costs, to be 
taxed. 

John Jewett, et al v. Charles Beldeic et 
al—May6y 1846. 

exceptions fob impertinence. 

When exceptions for impertinence will prevent the 
dissolution of an injunction. 

This was an appeal from an order of the 
Vice Chancellor of the First Circuit, refu- 
sing to dissolve an injunction restraiaing' 
the defendants from proceedins m a sni't at 
law brought by them against the complain- 
ants. The injunction was granted upon a 
mere bill of discovery to aid the complain- 
ants in their defence in the suit at law; 
and the application to dissolve the injunc- 
tion was denied upon the ground that ex- 
ceptions had been filed to the answer for 
impertinence. 
• P. P. Nashj for the appellants: 
JB, W. Bonneyf for the respondents. 

The Chancellor. — In the case of Zwu 
ingston v. Livingston^ (4 Pai. R. Ill,) this 
court decided that exceptions to an answer 
for impertinence merely, or for scandal and 
impertinence, were not sufficient to prerent 
the dissolution of an injunction where the 
bill was fblly answered. And I can see no 
good reason for applying a different rule to 
a case of a bill of discovery in aid of a de- 
fence at law. It is true the answer must 
be used together as an entirely, if it is used 
as evidence in the action at law before the 
exceptions are disposed of, and the imper^ 
tinent matter, if any, has been expungedL 
But the complainant, in a bill of discovery, 
is not entitled to call for the discovery of a 
mere insulated fact in aid of his defence, 
and to deprive his adversary of the benefit 
of a full answer, showing that in reality no 
valid defence to the acti(Hi at law exists. 

The complainant, therefore, must state 
in his bill the nature and substance of his 
defence to the action at law ; and nothing 
contained in the answer can be deemed 
impertinent which tends to disprove the 
existence of such a defence as is stated in 
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the bill of discovery. The complainants, 
therefore, must show that some actual in- 
justice or injury will result to him, from 
impertinent matter inserted in the answer to 
his bill of discovery, to entitle him to retain 
the injunction until the exceptions to the 
answer have been disposed of by this courL 
It is difhcult to ascertain from the bill in 
this case what is the precise nature of the 
defence which the complainants expect to 
establish by the particular discovery called 
-for by the bill ; and upon the necessity of 
which discovery their claim to an injunc- 
tion was based. I think, therefore, that an 
injunction should not have been granted 
upon this bill originally. The refusal to 
dissolve it after a full answer, and when no 
technical rule of the court required its con- 
tinuance until these exceptions for imper- 
tinence were deposed of, was of course er- 
Toneous. The order appealed from must, 
lor these reasons, be reversed with costs : 
and the injunction is dissolved. 

. Alexander E. Hosack et al ex*rs v. Ne- 
^ HEMiAH Rogers et al, 

' JlTTAGKMfiNTS FOR C0ZIT£MPT TO ENFORCE 
! CIVIL REM£DIE.<»— SEQUESTRATION WHEN 

\ PROPER ^WHAT MAY BE REACHED BT 

•f SEQUESTRATION ^WHEN NOT ALLOWED. 

A party cannot evade the non-imprisonment act by 
resorting to an attachment for contempt, or a 
precept to commit the defendant to prison upon 
a decree for the payment of money only, in a 
case where the legislature has prohibited his im- 
prisonment by execution on such decree. It is 
other^vi9c in respect to a mere interlocutory order 
of the court directing a trustee who admits trust 
funds to be in his possession or under his control 
to bring the same into court fur safe keeping. 
The performance of other decrees may be enforced 
by process of sequestration where an attachment 
cannot be served, or when the defendant chooses 
to he in prison after his comiaitment for con- 
tempt of the court. 
Choses in action under circumstances may be 
. reached by sequestration although they cannot be 
' seized and sold by the sheriff upon execution. 
A. sequestration will not be allowed where the de- 
fendant cannot be imprisoned. 

/f This was an appeal hj the' complainants 
'. from a decision of the Vice Chancellor of the 
i First Circuit denying an application for an 
4 attachment and sequestration against the 
3 defendant, N. Rogers, to compel the per- 
' formance of decree ; an execution having 

been issued upon the decree and returned 

unsatisfied. 

J. BhuUy for appellants. 

A. G. Rogers and A, Taber^ for retp'tfl 



The Chancellor. — ^This court will not 
allow a party to evade the non-imprison- 
ment act by resorting to an attachment 
for a contempt or a precept to commii the 
defendant to prison upon a decree for the 
payment of money only, in a case where 
the legislature has prohibited his inriprison- 
ment by execution upon such decree. It 
seems, however, that the case would be 
different in respect to a mere interlocutory 
order of the court directing a trustee, who 
admitted the trust funds to be actually in 
his possession or under his control to bring 
the same into court for safe keeping. 

The process of sequestration may be re- 
sorted to as a means of enforcing the per- 
formance of other decrees where an at- 
tachment cannot be served, or where the 
defendant chooses to lie in prison after his 
commitment for contempt of the court. 
Choses in action, under certain circum- 
stances, may be effectually reached by se- 
questration, although they cannot be seized 
and sold by the sheriff upon execution. 

The Chancellor also decided that a se- 
questration cannot be granted where by the 
non-imprisonment act a party cannot be 
committed, upon execution, or by attach- 
ment for not paying the money due upon a 
decree in a suit founded upon a contract. 

Order appealed from affirmed with costs ; 
with liberty to appellants to set off such 
costs against the amount due upon the de- 
cree : provided they elect to do so within 
sixty days. 

COURT OP APPEALS, 

FLORIDA. 



Before the Hon. D. JOURDAN. 

John Hardin, Admniatrator^ Sfc. v. Es- 
ther Patterson, and others. 

marriage settlement LI>nTATI0N TO 

WIFE FOR LIFE PERPETUITY. 

By a deed of Settlement executed in South Caroli- 
na, in 1807, personal estate was conveyed to A. 
and B. upon the following trusts : 1st. To the 
use of E. until her marriage. 2nd. To hold du- 
ring the marriage for the use of the husband, 
but that the husband should not dispose of the 
same and that the creditors of the husband should 
not reach the same. Srd. After the terminatioa 
of the marriage, if the husband survived without 
issue then the trustees to re-convey to him " ac- 
quitted and dischara^ed" of the trust 4th. If 
the wife sonrived file husband without itmie, 
then the trustees to re^omvcry to her ** acquitted 
and discharged" of the trust in like maimer as if 
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the husband had survived without issue. 5th. 
If the husband surrived with issue thai the trus* 
tees to hold for him and ntch ia$uej as tenants in 
common and not to rc-convey to tJiem. 6th. If 
the wife survived with issue, then the trustees 
X(\ hold for her axid such issue as tenants in com- 
mon and not to re-convey to them in like man- 
ner as if the husband had survived with issue. 
Shortly after the execution of the Settlement E. 
married W. who died. She aftenvards married 
F. who also died. She then married P. who also 
p died leaving a son. The trustees also died with- 
out having conveyed. After P*8. death his ad- 
ministrator and creditors proceeded to sell part 
of the settled property, whereupon E. filed a bill 
enjoining the creditors of P. from proceeding in 
such sale insisting that she and her son were en- 
titled to the property in question according to the 
terms of the Settlement. 

It was held, that by the limitations of the Deed 
of Settlement, a trust was created to continue 
longer than the first marriage and that E. was, 
therefore, entitled to an undjvided moiety of the 
settled property for her separate use as tenant in 
common with her son. 

It was also held, that althous:h the settlement con- 
templated the continuance of the trust beyond 
the first marriage or during the life of the wife 
she surviving, such a limitation was valid and did 
not tend to a perpetuity. 

The bill in this case was filed in the 
Jackson Superior Court, in the spring of 

♦ 3840, by Esther Patterson, against the ad- 
ministrator and creditors of her deceased 
husband, William Patterson. The object of 
the bill was to enjoin the creditors of Patter- 
son from selling certain slaves for his debts, 
which complamant claims to have been 
secured to her and her child, as tenants in 
common, by a deed of marriage settlement 
executed and duly recorded in the State of 
South Carolina, in the year 1807, prior to 
her first marriage, Patterson being her third 
husband. This deed is exhibited with the 
bill. A general demurrer is filed, and two 
questions are presented for consideration 
to this court. The first is, whether the 
deed, upon its face and according to its 
terms, creates a trust to continue longer 
than the first marriage, or during the life 
of the- wife, she surviving ? The second is, 
whether admitting the terms of the deed to 
contemplate the continuance of the trust 
beyond the marriage in contemplation of 

r which it was made, or during the life of the 
wife, she surviving, is such a trust valid in 
law, a& tending to a perpetuity ? If a fair 
and reasonable construction of the terms 
of the deed shows that the parties only de- 
signed to create a trust to continue during 
the marriage with the first husband, Wood- 
ward, and merely to protect the property 



from his creditors, or from his improvidence, 
then the bill is totally without equity, and 
must be dismissed, whether the law would 
have allowed and enforced such a trust, if 
created, or not. It is equally true, tliat. 
however clearly the terms of the deed may 
create a trust to continue beyond the cover- , 
ture, yet if such a continuing trust is void^' 
in law, as tending too much to a perpetuity, 
the bill must be dismissed. For in such a 
case equity must follow the law. 

In order to determine the first question, 
then, it is proper to carefully examine the 
several provisions of the deed o( seiilement. 
There are six distinct objects or contin- 
gencies provided for in the deed. The 
property is conveyed to Samuel Smith and 
Isaac Course, and the survivor of them, as 
trustees, to hold : 1st. For the use of the 
wife until the marriage. 2nd. To hold du^ 
ring the marriage for the use of the husband, 
but that husband shall not dispose of the 
same, nor shall his creditors reach the 
property. 3rd. After the termination of 
the marriage, if the husband survive with' 
out issue, then trustees to re-convey to him, 
^' acquitted and discharged " of the trust. 
4th. If the wife survive the husband, with' ' 
out iasue^ then trustees to re-convey to her 
^ acquitted and disdiarged " of the trust in ' 
like manner as if the husband had survived | 
without issue. 5th. If husband survive 
with issue, then the trustees to hold for him 
and such issue^ as tenants in common, and 
not to re-convey to them. 6th. If wife 
survive tcith issue, th^n trustees to hold for 
her and such issue, as tenants in common, 
and not to re-convey to them, in like man- 
ner as if husband had survived with issue. 

These are all the provisions of the deed. 
The trustees never have re-conveyed. The 
husband died in 1810, leaving a child. 
That child and the mother are still alive. 
The trustees are now dead. After the 
death of Woodward, the first husband, the 
wife married Fey, who died, and then she 
msmried Patterson, who having also died, 
his creditors seek to subject uie property 
conveyed in trust to the payment of his . 
debts. She resists this by her bill, and, as 
the trustees are dead, insists that the trust . 
has devolved on the court of chancery, to 
which she appeals to enforce the trust in 
her favor, and to secure her in the use of a 
moiety of the property during her life, at 
least. Is she entitled to the protection. 
which she claims ? It is conceded by Pat- 
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tenon's creditors, that if any trast remain- 
ed in the trustees at their death, •* unac- 
quitted and discharged," the same devolved 
, on the court of chancery, and ought to be 
: enforced. It is also admitted by Patter- 
son's creditors, that there was originally a 
; trust resting in the trustees, which, how- 
ever, they contend the deed did not intend 
should remain longer than the iirst cover- 
ture. If it be true that the deed itself has 
limited the continu^ce of the trust to the 
continuance of the marriage, there must be 
some expression in the deed to that efiect 
iNone have been pointed out as tending to 
show such an intention of the parties. 
The only reason suggested on this point, is 
that suj^sed to be deducible from the 
£BLCt that the trust was created in contem- 
plation of marriage. To my mind, this 
circumstance, if it bould have any weight 
at all, is very fully rebutted and negatived 
by the express language of the deed. 
There are two express contingent trusts 
provided for by the deed, which were to 
commence afUr the termination of the mar- 
riage. To pretend that the deed upon its 
&ce contemplated a termination of the trust 
upon the death of the husband or wife, is 
' directly in opposition to the two contingen- 
. ' cies contemplated after that event. If hus- 
band hx wife shall survive without issue, 
then the trustees were required to re-con- 
vey to such survivor immediately, and 
^^ acquit and discharge " the trust. If, 
therefore, no child had been born, and 
either husband or wife had died, and the 
trustees had either neglected or refused to 
re-convey to the survivor, a court of equity 
-would have compelled them to have done 
so, or have regarded it as already done, be- 
cause equity regards that as having been 
done which ought to have been done. 
^Neither of these contingencies occurred. 
A child was born before the husband's 
death. The birth of the child, however, 
did not terminate the existing, and create 
the new trust* If it had died before either 
of the parents, it would have taken nothing 
by the deed. The child was only to take 
in case it and one of the parents survived 
, the other, and then as a tenant in common 
, with such surviving parents. This contin- 
gency did happen by the death of Wood« 
. ward, the &ther. Then the trust for the 
xxK>ther and child was to commence, and 
the trustees were not required to re-convey 
the property to them as tenants in conunon, 



'^ acquitted and discharged" of the trust. 
On the contrary, in that event or contin- 
gency, the trustees and the survior of them, 
his executors, &c., should '' stand possessed"^^ 
of the slaves for the use and benefit of the 
mother and child. This trust could not 
have been more expressly declared. If the 
trustees had refused to stand possessed for 
the use of mother and child, but had re- 
conveyed the property, " acquitted and 
discharged " of the trust, would they have 
acted as the deed directed ? Would they 
not have been guilty of a breach of trust ? 
Trustees ought not to violate the express 
injunctions of the deeds under which they 
hold. These trustees ought not to have 
re-conveyed or acquitted and discharged 
the property of the trust, therefore equity 
cannot regard it as having been done, it 
not having been done in fact. This is too 
obvious for illustration. The language of 
the deed is most apt and explicit to convey 
this meaning, and the good sense and moral 
propriety of the provisions of the deed are 
sufficiently striking. The fieither was a 
party to the deed. It is natural that he 
should desire the property secured to his 
widow, beyond all accidents, during her 
life, and that his infant child's part should 
remain in common with the mother. The 
mother, who originally owned the property 
herself, would most naturally desire to se- 
cure it for her own use during her life, and 
not to provide for her own destitution in 
her old and helpless a^o. If, then, this 
trust terminated with the marriage, it is 
not by the provisions of the deed, but in 
oppasition to its plain language, and the 
good sense and moral propriety of the case, 
in obedience to some harsh and stubborn 
rule of law. And this brings us to ih4 se- 
cond proposition. 

Aside from the intention of the parties, 
as expressed in the deed, two objections to 
the continuance of this trust beyond the 
marriage, in contemplation of which it was 
made, are offered. Both of these objec- 
tions are entitled to serious examination. 
If either of them are valid, this bill must 
be dismissed, however clear may be the 
meaning of the deed to the contrary. The 
first objection urged in argument is, that 
the law forbids and holds invalid all trusts 
in marriage settlements, intended to take 
efiect and operate after the tennination of 
the marriage ; because it is allied that 
such trusts tend too mach to perpetuitien 
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to be consistent with the policy of the law. 
To my mind, it will be difficult to establish 
this proposition. To say that a convey- 
ance in trust to continue during the Itfe of 
the cestui que trusty without limitation over 
of any kind, tends to create a perpetuity, 
is an idea certainly fallacious. In the case 
Bt bar, this argument is inconsistent with 
with itself; for it is fully admitted that the 
trust in favor of the child, unborn at the 
execution of the deed, is no perpetuity, 
but is valid ; and yet, that the trust for 
that part of the mother's life in which she 
should have the use of the property after 
her husband's death, tends so much to 
render property inalienable as to be void ! 
The case of Beahle v. Dodd, (1 Term. Rep. 
193.) is a case in which a bequest to a 
married woman, to her separate use, was 
held not to go to her second or any future 
husband, the testator's intention being 
clear. The intention of parties as contain- 
ed in the instrument creating the trust, and 
not any rule of law to the contrary, was 
held to create a trust for the separate use 
of the wife during life, without regard to 
the continuance of the coverture, hi the 
cases of Hartley v. Hnrl^ (5 Ves. Jun. 540,) 
Dixon V. OlmiuSy (2 Cox's Rep. 414,) the 
doctrine is fully expressed. (See also 2 
R&per on Husband and l^Vtfe, 161-2; 1 
Jtoper, 163 ; 2 Bro. Ch, Rep., 346.) Chan- 
cellor Kent in his commentaries, expressly 
declares that the intention of the parties, as 
expressed in the deed or will, must in all 
cases alike prevail. (2 Kent*s Com.) 

The same rule of construction must ap- 
ply to marriage settlements that is applied 
to wills — the intention must prevail. Per- 
petuities are equally repugnant to the law 
and equally void, whether created by deed 
or will. There has not been, nor can he, 
I apprehend, any case found showing a 
distinction in this respect. In the case of 
Mobinson^s Administrators v. Brock, (2 Hen. 
and Mun. 212,) the following is the mar- 
^nal note, hec verba : *' By a marriage set- 
tlement certain slaves are conveyed in 
trust, for the use of the husband and wife 
for life, and for the H/e of the survivior and 
after the death of both, for the use of the 
children of the marriage ; and if there be 
no child, a part of said slaves for the use 
of the heirs of the husband, or of such per- 
sons as he shall appoint and direct; and 
another part for the use of the heirs of the 
"Wife, or to be disposed of as she shall ap- 



point and direct. The wife dies in the life* 
time of the husband without any will, and 
the husband dies, having all the slaves in 
his possession, no appointment having been 
made. The heirs of the husband shall not 
take those conveyed to the use of the heirs 
of the wife, but they shall go to her next 
of' kin," according to the deed. Of this 
case it may be said, that the trust and set- 
tlement did not expire with the marriage, 
in contemplation of which it was made, 
nor with the lives of the parties who made 
it ; but the heirs of both husband and wife 
held under the settlement by purchase, af- 
ter both parents were dead. If this deed 
of settlement was held valid, how can it be 
pretended that in the case at bar, a trust to 
continue during the life of the wife, who 
originally owned the property, is void as 
tending to a perpetuity ? 

But a case still more in point, was ruled 
by the Supreme Court of Virginia. Tahb 
and others v. Archer and others, (3 Hen. 
and Mun, 400,) In this case, which seetns 
to have been very fully and ably discussed, 
** it having been agreed by marriage arti- 
cles that all the estate, real and persona), 
of the wife, should remain in her right and 
possession during the marriage, and that 
the profits only should be applied to the 
support of the husband and wife, anil their 
issue, if any ; and it having Been further 
agreed that the husband should never seQ 
or dispose of any part of said estate, but 
that the same should always be held as an 
inviolable fund for the support of the said 
husband and wife, and their issue, if any 
there should be. The first clause was con- 
strued as containing a declaration of the 
uses of the estate during the coverture 
only ; and the second clause as declairing 
the uses afterwards. The husband, there- 
fore, as well as the wife, was adjudged to 
be entitled to the benefit of these uses for 
life.'*'* In this case no trustee was inter- 
posed. The legal and equitable estate 
were in the same persons from the begin- 
ning, and yet they never merged so as to 
vest the use for the wife in the husband, 
nor was the deed held to be void as tending . 
to a perpetuity. In this case it is also ex- . 
pressly declared that neither of the parties, 
during their lives, could dispose of the . 
property, but could only enjoy its use. Let * 
these cases be compared to that at bar, and 
it will be seen that they go much further 
in principle and circumstance than eom-* 
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plainant claims to go. If these two Vir- 
ginia cases are of any authority, their appli- 
cation to the case under consideration is too 
direct to be avoided. According to these 
authorities it is too plain to admit of cavel, 
that Mrs. Patterson is entitled to an undi- 
vided moiety of the property, to her separ- 
ate use, as a tenant in common with her 
son. I am unable, therefore, to allow this 
first objection any weight whatever, and 
will proceed to examine the second. 

The second objection to the continuance 
of this trust beyond the marriage, in con- 
templation of which it was created, is stat- 
ed in these words : " On the death of the 
husband, the widow and infant became 
invested with the legal estate by act and 
operation of law ; being personal property, 
no re-conveyance was necessary, and pos- 
session having been surrounded by the 
trustees, there was no necessity to go into 
a court of equity to obtain it, or to perfect 
their title." This position is taken on the 
supposition that the language of the deed 
creates a continuing trust, and is meant to 
assert that by ^^ act and operation of law" 
merely, the trust is terminated on the death 
of the husband, although the deed declares 
it shall continue. If the law does so act 
and operate against the intention of the 
parties and the language of the deed, it is 
very important to enquire on what princi- 
ple it so unceremoniously acts and ope- 
rates. Two reasons are given for this op- 
eration of law ; the one, that the property 
being personal and not real, i^o re-convey- 
ance was necessary ; and the other reason 
ofiered is, that the trustees surrendered 
the possession of the slaves to the mother 
and child. The argument intended to be 
deduced from these two reasons is, that 
the possession having passed from the trus- 
tees to the wife and child, was equivalent 
to a re-conveyance of the legal estate in- 
vested in them by the deed ; and that the 
possession, (or legal title,) and the use 
meeting in the same person — ^to wit, the 
wife — ^perfected her title, and fully acquit- 
ted and discharged the trust," which the 
deed had vested in the trustees without 
limitation.* If this be the way the law acts 
and operates, what can be said of the case 
in 2 Hen. v. Mtm/ordj above quoted, where 
the possession and the use were in the 
person from the first, and where no trustee 
was interposed? The case in 3 Hen. and 
Mmnford is equally in point ; for in both 



these cases the cestui que trust had the pos- 
sei^ion of the slaves until they died, and 
that possession was declared only to be 
consistent with the deed. The law did 
not in either of those cases, in the opinion 
of the Supreme Court of Virginia, " by act 
and operation,** turn the possession of the 
cestui ^ue trusts into absolute estates. In- 
deed, It must have escaped the notice of 
the author of this objection, that this trust 
never did or could commence at all; for 
such would be the '^ act and operation*' of 
the position assumed, if it be true. The 
deed itself declares that at the time it waH 
executed, the slaves were in the possession 
of the cestui que trusty and that they were 
to remain in her possession and for her 
use, until the marriage, as in fact they did. 
According to the position under examina- 
tion, then, the possession being with the 
cestui que trust, her title, was absolute and 
perfect, when she /narried Woodward. If 
such was the character of her title, then 
the trust never existed; and Woodward, 
upon marriage, became absolute owner of 
the property and the whole settlement waiJ 
a nullity ; and all our grave argumentation 
as to whether the trust continued beyond 
the coverture is idle. This reasoning can- 
not be escaped ; for, if it be true that at 
one tijne a trust is dissolved and turned into 
an absolute estate by the possession com- 
ing to the cestid que trusty it must be so at 
all other times. But the expression is 
used, in the proposition we are examining, 
that the trustees having surrendered the 
possession. If by this mode of expression 
it is meant that the trustees ever had pos- 
session, and that when Woodward died, 
they surrendered that possession as a mode 
of " acquitting and discharging the trust*' 
reposed in them by the deed, then it is a 
mistake of fact, as abundantly appears 
from the complainant's bill ; all the state- 
ments in which, are to be taken as true, 
the same being demurred to. If the cor- 
rectness of the proposition, therefore, in 
any degree, depends upon the su{)posed 
fact that the trustees had the possession of 
the negroes and starendered that possession, 
the whole must fail, that fact not existing. 
A moment's reflection must satisfy any^ 
mind that no trust, deed or marriage set- 
tlement could ever be made, if the posses- 
sion of personal property cannot remain 
with the person who is to enjoy its use* 
If such be the **act and operation of law,", 
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then every marriage settlement of personal 
property that has been made, without ex- 
ception, would be anniliilated by this "act 
and operation of the law." 

The case <rf Pringle r. Men, (1 Hill's 
Chanc'y Rep. 135,) and Forclier v, Sarah 
B^ GUty reported in a newspaper, have 
been cited to support the position, that 
where the possession and the use of per- 
sonal property meet in the same person, 
the trust is extinguished, and the estate 
made absolute by "act and operation of 
law." In my judgment, neither of these 
cases, whatever may be their merits in 
other respects, have any leaning toward 
the doctrine to sustain which they are 
cited. The case in 1 Hill 135, is where a 
deed conveys property to husband and wife 
for life, and to the use of the survivor, with 
a limitation over; it was held that upon 
the death of the husband, such an estate 
vested in the wife for life as was subject 
to levy and execution for her deblSy the 
purchaser giving bond and security for the 
forthcoming of the negroes at the termina- 
tion of the life estate. The property was 
for her use during her life. Her husband 
was dead. She had, as a feme sole, con- 
tracted debts, and the court held that the 
sale of the property to pay her own debt, 
was literally applying it to her separate 
use, consistently • witn the deed. So far 
from the court having held that the trust 
w^as extinquished by the death of the hus- 
band, the precaution is taken to secure the 
remainder interest created by the deed. 
The newspaper case is said by Judge 
Johnson to " run on all fours" with this. 
Indeed, a cestui que trust would come into 
a court of chancery with but a poor grace 
to ask that her separate property be pro- 
tected from her separate debts. Separate 
property is created to pay just such debts. 
In such a case she makes her property 
liable by her contract for her separate use, 
and she would come into a court of equity 
with unclean hands if she came to seek 
the aid of the court to violate her own 
contract, and defraud an honest creditor. 
These cases have been pointedly referred 
to as South Carolina decisions, the state 
iirhere this deed was made, and as indicat- 
ing the rule by which the case at bar ought 
to be decided. I am not aware that the 
law in this respect is different in South 
Carolina from the law in England or in 
Virgixua. Whenever Mrs. Patterson shall 



ask the aid of this court to screen her from 
the payment of her own debts, then it will 
be time enough to talk of South Carolina 
law, and to cite the case in HilPs C H^., 
and that in the newspaper. They certain- 
ly have no application to the present case. 
The case of Hays and wife v. Cheshire^ (1 
McCord's Chan. Rep. 233,) is also a South. 
Carolina decision. In that case it is de- 
cided that the statute of uses and trusts is 
to be construed as in England, and that it 
does not execute a use <:^ a chatted inter- 
est. The husband procured the w^ife to 
join with him in executing a note, upou 
which a joint judgment was obtained 
against them. An execution was i^aed 
and levied upon land conveyed to a trustee 
for the separate use of the wife, and all the 
interest of the husband sold under the exe- 
cution. The purchaser sued the husband 
for the land, and as the husband could not 
set up an outstanding title to protect his 
possession, a court of equity interposed by 
injunction to restrain the purchaser from 
proceeding at law for the possession of the 
land, so settled on the wife for her separate 
use. This case strongly corroborates the 
Virginia and the English cases. From 
these considerations, 1 am constrained to 
conclude that the second objection to the 
continuance of the trust in the case at bar 
beyond the existence of the marriage i» 
wholly inconsistent with itself and with 
reason, and utterly unsupported by au- 
thority. 

From every view in which this case has 
been presented, the same result has been 
produced on my mind. Suppose that the 
trustees in this case had been executors, 
and the negroes mentioned in the deed of 
trust had been bequeathed, by will, to Mrs. 
Patterson and her son, one moiety to one 
by value, and the other moiety to the other 
by name, so as to make them specific lega* 
cies, it is clear from authorities, that until 
the executors assented to the bequests, the 
right of either to the legacies would not 
attach at law so as to vest the property in 
either, notwithstanding they were in pos- 
session, and the legacies are specific, (IX ^ 
Com. Dig,) f 

Now, I ask, in what consists the dif- 
ference in situation between the executors 
and trustees } The manner of their crea^- 
tion is different. The executors are tras* 
tees for creditors as well as legatees. Thi» 
we imagine ia the only coAceirabte dif* 
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ference. But this is a stronger case, be- 
cause the interest of Mrs. Patterson and 
hex son in the trust property is not specific, 
but it is in common — and if the trustees 
\7ere executors, no assent to the bequest 
could be implied until they, the executors, 
made a division of the property between 
them, because until a division, there is yet 
something for the executors to do. The 
cases in Noti ^ McCord and in 2 Ran- 
dolph^ abundantly prove this. If, then, no 
distinction can be found between the trus- 
teos and executors in the case I have sup- 
posed, where is the reason to be found for 
saying that Mrs. Woodward's interest in 
this case vested in her third husband, Pat- 
terson .? It is not like the cases cited from 
Nott Sf McCord, and Randolph. There 
the legacies and distributive portion of the 
wife had not been set off to her — ^yet the 
husband being in possession of the whole 
property, as in tiiis case, did not have such 
possession as made it his. There the hus- 
band was administrator, and it might have 
been argued with some plausibility, that as 
administrator, he had the legal, and as hus- 
band, he had the equitable estate to his 
wife's moiety — and that the two interests 
being united in his person, and also having 
the actual possession, the estate became his 
in hfe life time. But because the property 
Tvas undivided, no interest vested in the 
husband. We have here a much stronger 
case. The husband is not the trustee. He 
has possession of his wife's equity only. 
There is no union of the legal and equitable 
interests in his person, if the cases cited 
be law, can it be possible that Patterson's 
possession of his wife's undivided equity 
made the negroes his, which would upon a 
division belong to her ? 

It cannot be argued that this trust was 
terminated by the death of Woodward, 
without doing violence to the English lan- 
guage used by the parties in framing the 
declaration of the trusts. In two events 
M'hieh did not happen, ^ey are directed to 
re-convey to the parties provided for by 
the deed, discharged of the ^^Irtw/." In 
the event which did happen, they are di- 
rected to bold on, o& stand seized for the 
use of the surviving parent and issue. But 
^lat the sake of argament, suppose it be ad- 
mitted that upon the death of the husband, 
(VYoodward,) the iegid estate passed out 
of the triisteeS) and that the le^l and 
equitable «at«le veiled in tke mfe apd 



child, as tenants in cocamon, and as such, 
was in the possession of the wife at the 
time Patterson married her. What would 
be the legal effect of this supposition? 
The property being undivided^ and one un- 
divided moiety belonging to an infant, the ' 
mother's possession of the whole would 
create a resulting trust in the mother in 
favor of the child ; and as the property is 
undividedy the child's interest attached to 
every separate piece of property ; the trust 
would also attach to every separate piece 
of property. Her possession would then 
be the possession of a trustee for her own 
use, to one half the property, and for the 
child's use for the other half of the profits 
thereof Patterson, then, by virtue of his 
marriage became a trustee in right of his 
wife, and was entitled to all the benefits 
and incurred the same responsibilities to 
which the wife, at the marriage, was en- 
tilled, and under which she rested. He 
never caused his wife's interest to be sepa- 
rated from that of the child, and therefore 
never took possession of the property dur- 
ing his .life, in any other than a trust ca- 
pacity. Therefore, after his death, his 
representatives could not have reached the 
same, nor can his creditors. (See 2 Nott 
Sf McCord Rep, 147,) {American Jurist 
No. 62, 473.) 

Much more forcibly does this doctrine 
apply when we remember that trustees 
held the legal title. In that case the wife 
was holding as the agent of the trustees, 
and her possession must be consistent to 
that agency. The case would be just such 
as that created by settlement of stock and 
funds for the separate use and trade of a 
wife to trustees. It is said, (2 Roper on 
Husband and JVtfe 88,) " The law consid- 
ers the wife as the agent of the trustee and 
her possession as his possession. Upon the 
application of these principles, the goods 
assigned and in the possession of the wife 
will be protected for her." Patterson, 
then assumed the same mere agency, and 
acquired the mere use of the property, as 
his wife's was. Hence, as the legal estate 
was never divested out of the trustees, 
either by limitation on the face of the deed, 
or by actual conveyance, and as the prop- 
erty was never legally divided during his 
life, it cannot be said that he acquired any- 
other interest than that held by his wife 
when he married her. 
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IN BANKRUPTCY: 



U. S. DISTRICT COURT FOR THE NORTH- 
ERN DISTRICT OF NEW YORK. 

Before the Hon. ALFRED CONKLING. 

Sakvel Hall and others v. Levi J. 
Cooley a2*d Samuel H. Maxwell. 

TRADING. 

lavery-Stable-keepers, as such, arc not liable to be 
proceeded against on the petition of creditors, 
under the late Bankrupt Act, as " persons being 
merchants, or using the trade of merchandize, or 
retailers of merchandize." 

The owner of timber lands who cuts down his trees 
and manufactures them into lumber for sale, 
merely as a means of deriving profit for his real 
estate, as such, does not thereby constitute him- 
self a merchant or trader within the act. But 
if he carries on this business upon a large scale, 
substantially and independently as a trade, the 
course of decision in the English courts strongly 
favoi-s the conclusion that this would be sufficient 
to bring him within the act ; and if it further ap- 
pears that he has from time to time bought tim- 
ber lands, for the express purpose of manufac- 
turing, and does manufacture lumber from the 
trees growing thereon, for sale, and in one in- 
stance erected a saw-mill on the land purchased, 
and in another instance, in connection with the 

' purchase of timber land, also purchased a large 
lot of sawed lumber for sale ; the case is clear. 

This was a petition for a compulsory de- 
cree of bankniptcj, and came before the 
court for hearing on the petition, answer 
and depositions. Several other questions 
arising in the case, having already, in the 
earlier stages of the controversy, been dis- 
posed of, the main, and in fact the only 
contested question now was, whether the 
respondents were <' merchants, or persons 
using the trade of merchandize, or retailers 
of merchandize," in the sense in which 
these terms are used in the first section of 
the bankrupt act. 

The state of the case with respect to this 
question was substantially as follows : 

The petitioners allege that the respond- 
ents, at the times of committing the several 
acts of bankruptcy charged against them, 
(the most important of which was committed 
on the 4th of January, 1843,) were " lum- 
ber merchants, and using the trade of pur- 
chasing lumber and logs, and manufacturing, 
shipping and selling lumber at wholesale 
and retail," and that they were ^ engaged 
in the purchase and exchange of horses and 
carriages, and in the purchase of hay and 
provender, in the keeping of said horses, 
and in letting horses and carriages for hire." 



The respondents in their answer admit that 
on the 4th of Januaoy, 1843, and for more 
than a year previous thereto, they ^' were 
the owners of a certain saw-mill with the 
appurtenances, and were interested as 
owners in certain timber lands in the town 
of Caton, Steuben county, upon which lauds 
said mill was situated, and were interested 
as part owners of two other saw mills in 
Jackson, Tioga county, Pennsylvania, and 
in about three hundred and My acres of 
timber land, upon a part of which said mills 
are situate." And they Anther admit that 
they cut down trees on these lands, and, at 
their mills, manufactured the logs into lum- 
ber, to the extent of about .400,000 feet ; 
of which they shipped and sold at wholesale 
about 250,000, and sold the residue at re- 
tail at Ehnira, where they resided and kept 
a lumber yard. And they deny that they 
were in any other manner lumber mer- 
chants. 

The respondents in their answer further 
admit that on the said fomrth day of Januaiy, 
1843, and for more than a year previous 
thereto, they were the '' owners of several 
horses and carriages which were kept by 
them and let by them for hire — thut when 
a horse or carriage became worn out or 
otherwise rendered unfit for use, they sold 
and disposed of the said horse or carriage, 
or exchanged the same for a horse §t ibr 
use in their said business; and that they 
occasionally purchased a horse, or a pair 
of horses and carriage, to use in said busi- 
ness and let to hire." And they deny that 
they in any other manner were dealers in 
horses or carriages. 

The depositions show that ^^in the spnn^ 
of 1841, the respondents and one James 
Miller purchased of one Shepherd some 
timber land with a saw-mill thereon, to- 
gether with over 100,000 feet of pine boaids 
-and plank. This was called the '<Cydes- 
der mill." They afterwards became inter- 
ested jointly with Miller in two other saw- 
mills on the same stream, one called **Frind's 
mill," and the other ^'Mitchell's mill." 
These mills were managed and worked by 
Miller. The business consisted in sawing 
logs out on the land bought oi Shepherd, 
and in custom wofk. The wttaess Stowel 
who run the Chidosder mill testifies thaf 
Miller sometimes bought lumher-of custom- 
ers after it was sacmd. The testimony 
further shows that in the fail of 1841 the re 
spondents bought a kt of IfHuber land with 
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a steam saw mill thereon in the town of El- 
mira ; that afler keepnig the mill in opera* 
tion at Elmira from Octoi^r 1841 to March 
1842, they removed it to the town of Caton 
in the county of Steuben, and there set it 
up in June or July 1842, and put it in oper- 
ation in September of that year. 

The evidence in regard to the business 
of the respondents as livery-stahie«keepers 
is in substantial accordance with their an* 
swer, except that one of the witnesses 
swears to the sale of several horses ; which 
in his opinion were fit for their business as 
livery-stable-keepers ; one of which he states 
was sold soon after it was purchased, at an 
advance of thirty dollars. 

The amount of capital employed in this 
business was about $4000, and they usually 
had on hand from 15 to 20 horses, and from 
12 to 15 carriages of various descriptions. 

It is further shown by the evidence that 
previous to June 1841, they were extensive- 
ly concerned in contracts for the transpor- 
tation of the mail, and received from the 
government about $10,000 a year for this 
service. For the purpose of carrying on 
this business, and that of conveying passen- 
gers, they kept a large additional number 
of horses — about 80 in all. Their stage 
business ceased, except as to one route, in 
June 1841. At that time they had a large 
quantity of oats on hand, which they sold, 
and had a sign up inviting purchasers. 
Oats were at that time dear ; after harvest, 
when oats were cheap, they began again to 
purchase for their livery horses. 

In the prosecution of their business as 
stage proprietors and livery-stable-keepers, 
they were obliged to piircliase large quan- 
titles of hay and oats, for which they some- 
tiroes paid cash, and at other times gave 
their notes payable at a future day. 

Between the 24th of February 1838, and 
the Slst of December 1842, the respondents 
obtained loans, on aceoinmodation notes, 
from the Chemung Canal Bank, amounting 
in the aggregate to $21)241. 

p. G, Clarke for petitioners. 

W. H, Sewardf for respondents. 

CoNKUKG, J. — ^The case turns upon the 
question whether the re[>ondents, at the 
date of the several acts of bankruptcy 
charged against them, were, in the language 
of the late bankrupt act, ^^ persons being 
m^fchants, or uaing the trade of )nerohan- 
diK^y-or retaiiefs.of meidtfutfiize." Look- 



ing in a general and summary way at their 
extensive and diversified business, and the 
manner in which it was conducted, it is dif- 
ficult for a mind familiar with the policy of 
the compulsory provisions of the act, to re- 
sist the conviction that it was at least in- 
tended to embrace cases like this. But 
whether it does so in fact, is a question 
juris pontivij and depends upon the just con- 
struction of the terms of the act. The policy 
of the compulsory branch of the American 
act is in accordance with that of the corres- 
pondent provisions of the English bankrupt 
laws. The preamble of the first English 
bankrupt statute (34 Wen, 8 c. 4,) recites 
that, ** divers persons craftily obtaining into 
their hands great substance of other men's 
goods, do suddenly fly to parts unknown, or 
keep their houses, not minding to pay oi- 
restore to any of their creditors, their debts 
and duties, but at their own wiUs and plea- 
sures consume their substance obtained by 
credit of other men." The statute of 21 
James 1. c. 19, (differing in this respect but 
little from other intermediate acts,) provides 
that all persons who ** use the trade of mer- 
chandize by way of bargaining, exchange, 
bartry, chevizance, or otherwise in gross or 
by retail, or seeking his, her, or their trade 
of -living by buying and selling, upon com- 
mitting acts of bankruptcy, shall be account- 
ed and adjudged bankrupts." The first of 
these extracts from the English bankrupt 
act indicates their principle — the second, 
(so far the largest class of persons em- 
braced by them, and so far as the present 
questions are concerned,) defines their 
scope. In this court, and, it is believed 
also, in the other national courts, the deci- 
sions of the English courts' illustrative of this 
principle, and tending to show who are to 
he considered as belonging to the denomi- 
nation of persons who ^' use the trade of 
merchandize," have been regarded as appli- 
cable to cases of this character arising 
under our o\ini act. To this test, therefore, 
I propose to subject the present case. 

1. Prior to the act of 6 Geo. 4. c. 16, 
(passed in 1825,) by which the scope of the 
antecedent acts, interpreted by the courts, 
was defined and to some extent enlarged, 
and which, in addition to those embraced in 
tho previous acts, designates *^ persons who 
seek their living by buying and letting for 
hire," livery- stable-keepers, as such, do not 
appear ever to have been considered subject 
to-tach liability. > It was only by adjudging 
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them to be fxersons '^ using the trade of mer- 
chandize," or, as such pecsons are usually 
styled in the English courts, '* traders," that 
they could have been brought within the 
earlier acts. But to constitute a trader, 
selling as well as buying was always held 
to be indispensible ; and it was justly con- 
side red that the occasional sale of horses 
and carriages that had become unfit for use, 
was but a necessary incident to the main 
bui:iiness of letting for hire, and did not con- 
stitute the trade of merchandize. If, there- 
fore, they are liable to be decreed bankrupts 
on account of their course of dealing in the 
prosecution of this branch of their business, 
it must be on the ground of their having 
transcended its ordinary and just limits in 
selling horses and oats. But the just infer- 
ence from the evidence is that their sales 
of korses were at most only occasional and 
rare, and that they did not intend to deal 
generally, or hold themselves out as dealers, 
in horses, except so far as the exigencies 
of their other business required. And such 
occasional acts by persons not in a line of 
life to subject them to the bankrupt laws, 
have been held insufficient for this purpose, 
as being only ancillary to their main busi- 
ness. VVith respect to their sales of oats, 
it appears that these oats had been pur- 
chased by them to be consumed in the pro- 
secution of their business as stage proprie- 
tors and mail contractors, and that the sales 
were made in consequence of their aban- 
donment of this business; and it has re- 
peatedly been decided in the English courts 
that a sale of surplus commodities not pur- 
chased with a view to sale, was not such a 
dealing as would render the vendor liable 
to prosecution as a bankrupt. The fact 
relied on by the counsel for the petitioners 
of the respondents having been obliged to 
purchase oats again after harvest for their 
livery horses, I am of opinion ought to 
make no difference. At the time of the 
sale they had a large surplus, and they had 
a right to dispose of it. That they were 
able then to obtain a high price, and after- 
wards to purchase at a lower rate was but a 
fortunate accident. Upon the whole, there- 
fore, my opinion is that the respondents arc 
not liable to be decreed bankrupts in this 
compulsory proceeding, as dealers in horses, 
carriages or provender. 

To prevent misapprehension, it may not 
be amiss to notice the case of Martin v. 
Nightingale, (3 Bing. 421,) cited and ro- 



lled on at the argument by the counsel for 
the petitioners, in which a liveiy-stable- 
keeper was subjected to the bankrupt law. 
Thia case was decided in 1826, which was 
the next year afler the passage of the act 
of Geo. 4, already referred to. The only 
report of it I have it in my power to con- 
sult, is a mere statement of the point de- 
cided, in 17 Com* L, Rep. 33. Neither 
from this imperfect report, nor from the 
citations of the case I have met with in 
elementary works, does it satisfactorily ap- 
pear what were the precise grounds of the 
decision. But the tenor of antecedent de- 
cisions clearly infers either that this case 
arose afler and was governed by the new 
act, or that it turned on the fact stated, that 
the party ^* occasionally sold horses to cus- 
tomers." 

That the provision of the act of Geo. 4, 
by which all those who seek their living by 
buying and letting for hire were subjected 
to its operation, was intended to bring in. 
an additional class of persons, does not ad- 
mit of a doubt. Such is unhesitatingly as- 
sumed to have been its design and effect by 
Mr. Sanders, in his treatise on the Law of 
Pleading and Evidence, vol. I. p. 218, 
where, speaking of this clause of the new 
act, he remarks that **this provision will 
include a large class of persons, such as 
job-masters, Hverystable^eepers, hacknej- 
men, fumiture-brokers, &c.," and in sup- 
port of his position he cites, Deacon 27. 
Congress not having seen fit to adopt this 
provision, it is entirely clear that any de- 
cisions founded on it are inapplicable here. 

2. It remains therefore to be decided, 
whether the respondents are liable as lum- 
ber merchants. Their liability on this 
ground was denied by their counsel, be- 
cause, as he insisted, the lumber sold by' 
them was manufactured from trees which 
had grown on their own lands. That the 
manufacture and sale, by a person, of the 
produce of his own land does not constitute 
such person a trader within the purview of 
the English bankrupt law, as a general 
proposition, is true. But it is a proposition 
subject to exceptions. "This question," 
says Lord Henley, (formerly Mr. Eden,) in 
the last edition of his Digest of the Bank- 
rupt Law, " whether a person making bricks 
for sale is liable to the bankrupt law, was 
formerly much and most unsatisfkctorily 
discussed. * The point has since come un- 
der conskienitioii, aad the genera! doctrine 
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as extracted from the modem cases, may 
now be stated as follows : When the busi- 
ness of brick-making is carried on as a mode 
of enjoying the profits of a real estate, it 
( will not make the party liable to the bank- 
rupt law ; but where it is carried on substan- 
tially and independently as a trade, it will 
do so ; and there is no difference whether 
the party is a termer or entitled to the free- 
hold. The same general doctrine applies 
to the case of a person manufacturing al- 
um, burning lime, or selling minerals from 
his own quarry." 

I have carefully examined all the cases 
within my reach, cited by this writer on this 
point, and such others as 1 have been able 
to find. I abstain however fr*>m attempting 
a particular analysis of them, because I am 
of opinion that the present case does not 
require so elaborate an undertaking. Suf- 
fice it to say, that although there is some 
apparent discrepancy among them, they 
aeem to me to warrant the inference drawn 
from them by Lord Henley. It will be ob- 
served he does not mention the case of the 
manufacture of lumber. Indeed, that case 
%vould seem to be in one respect distin- 
^ishable from most if not all of the cases 
Mentioned by him, on the ground that in 
these, other materials are to be bought and 
mixed with the produce of the land ; and in 
order to constitute a using of the trade of 
merchandize, there must be a buying of 
some commodity, and a selling of the same 
commodity, either in the same or in an al- 
tered state. But be this as it may, it can- 
not be doubted that the purchase of trees, 
'whether felled or standing, and the manu- 
facture and sale of lumber therefrom, would 
be equivalent to the purchase and sale of 
iumber already manufactured by anotheV; 
«or that a liunber merchant is as much 
subject to the bankrupt law, as a merchant 
•of any other description. This was dis- 
^tinctly decided in the case of Holroyd and 
others V. Gvsynne^ (2 Taunt. 186.) In that 
■case the bankrupt had purchased 347 oaks, 
and 11 ash trees, standing, which he con- 
-verted into timber, laths, <Scc., a part of 
-which he had sold. It was proved also that 
iie attended public auctions of timber, and 
that he subsequently bought, but did not pay 
for, another parcel. The court considered 
it a clear case of trading. It is true the 
bankrupt in that case purchased only the 
timber, and that in the present oase the re- 
spondents purchased the lands as well as 
31 



the timber growing thereon. And it is true 
also as a general principle that dealings in 
real estate do not make a man a trader. 
But whether the respondents can claim ex- 
emption on this ground, may well be doubt- 
ed. It is the duty of courts to regard not 
so much the mere forms as the substance 
of things. The respondents were exten- 
sively engaged in the manufacture and sale 
of lumber. They obtained the raw ma- 
terial chiefly by successive purchases of 
timber lands, in different places, remote 
from the place of their residence, and which 
they do not appear to have used, or con- 
templated using, for any other purpose. It 
was virtually therefore by the purchase of 
growing trees ; and if it was necessary to 
decide the question, I should feel much hes- 
itation, notwithstanding the old case o^ Part 
V. Turtm, (2 Wils. 169,) relied on by the 
counsel for the respondents, in adopting the 
conclusion that the character of their trans- 
actions was essentially changed by the fact 
of their having also acquired a title to tho 
lands, on which the timber was growing. 
But what in my judgment places the case 
beyond all reasonable doubt is the fact that 
they also purchased and sold lumber already 
sawed. To say nothing of the evidence of 
other purchases, they in partnership with 
Miller, in the spring of 1841, bought of 
Shepherd 100,000 feet of pine boards and 
plank. This purchase alone would bring 
them directly within the case of Holroyd 
and others v. Gwynne, and stamp them with 
the character of lumber merchants. Sev- 
eral minor purchases were also made by 
their partner, Miller, who had charge of the 
mills in which the three were jointly inter- 
ested, and ahhough it does not expressly 
appear that the respondents knew of these 
purchases at the time, yet, as Miller was 
their agent as well as partner, and as there 
is no evidence of dissent on their part, I 
think they are legally responsible for his 
acts. It was insisted also with considera- 
ble plausibility by the counsel for the pe- 
titioner, that the evidence shows a large 
excess of sales during tho season of 1842, 
over the quantity of lumber manufactured, 
and that this excess can in no otherwise bo 
satisfactorily accounted for, than by the sup- 
position that considerable purchases were 
in fact made of which no particular account 
is given. 

The idea that the range of inquire as to 
the transactions of the respondents was by 
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the terms of the order limited to the period 
of three months next preceding the 4th of 
January, 1843, was wholly faUacious. The 
nature of the respondents* occupation at 
that date, could be satisfactorily determined 
only by ascertaining what it had been du- 
ring a considerable period before. If they 
had in fact abandoned their business as 
lumber merchants, they had a right to show 
it. But there being no such evidence, the 
law will presume its continuance — ^aiid in- 
deed, the evidence clearly shows that it 
was continued. 

Upon the whole, therefore, while I con- 
cede the general principles laid down by 
the counsel for the respondents, in his 
learned and able argument, I am of opinion 
that a decree of bankruptcy ought to be 
entered against the respondents. 

The strenuous and persevering opposition 
which has been made to this petition, under 
the circumstances of the case, and on the 
grounds assumed, would seem to infer an 
impression on the part of the respondents 
that preferences given in direct contraven- 
tion of the second section of the bankrupt 
act, and which it expressly declares to be 
fraudulent and void, can be so declared 
only when brought directly under the cog- 
nizance of the national courts, by a pro- 
ceeding either voluntary or compulsory un- 
der the act. For such an impression no 
sufficient color is afibrded either by judicial 
decisions, so far as they have come to my 
knowledge, or by any just view of the policy 
of the act. The provisions to which I have 
referred, are in terms unlimited as to per- 
sons, and being the supreme law of the 
land, are obligatory alike upon the state 
and national courts. 



U. S. DISTRICT COURT, PORTLAND, ME. 

Before the Hon. A. WARE. 

Sz parte Dolb. In the matter of Albebt 

Marwick.— 31 May, 1845. 

Whether under the bankrupt act the creditors of a 
partnership can be allowed to prove claims 
against the se[)arate estate of one of the (partners 
to receive dividends, in concurrence with the 
separate creditors of the partner, when tliere is 
no joint estate and no living solvent partner. 

If there be any joint fund however small, such 
proof cannot be allowed, although such fund 
may have been created by the separate creditors 
purchasing some of the partnership assets, ac- 
tually worthless, for the purpose only of creating 
it ; for if there be a joint fund, the court cannot, 
twder the statute, look behind the fact, to en- 
quire how it has been produced. 



This was a case of objection to a proof 
of a debt. Marwick the bankrupt in Ma/, 
1837, entered into a copartnership with 
one Frederic Davis, and as partners, they 
purchased a quantity of provisions for the 
Georgia Lumber Company to the amount 
of $800, for which they drew their bill on 
the company in &vor of Bradbury. Before 
the bill was paid, the company failed, and 
the failure of the company produced that of 
the copartnership of Marwick d& Davis, by 
which the firm was dissolved. They af- 
terwards gave their joint note for the sum 
remaining due, viz : $740.88. This note, 
Bradbury, for a valuable consideration, trans- 
ferred to Dole, with notice that it was a 
partnership jdebt. The assignee of Mar- 
wick & Davis, rendered in his account o€ 
the joint estate, Oct. 25, 1844, shewing: 
outstanding demands in fiivor of the ffrrn^ 
to the amount of 913,000, which comprised 
the whole assets of the firm, and wbick 
were all represented as utterly worthless. 
Dole, the creditor, proved his debt, June 17, 
1642. The assignee afler rendering hi& 
first account, applied iot liberty to compro- 
mise or sell a claim against the Geoigia 
Lumber Company, which was disposed of 
for $40, of which a supplementaiy accovnt 
was rendered, and the amount paid into 
court, April 25, 1845, to the credit of the 
joint estate. The final account of the as- 
signee of the separate estate showed as- 
sets to the amount of $545.03. Two debto 
have been proved and allowed against the 
estate, one by Charles E. Marwick for 
$684.04, and the debt of Dole. Marwick 
objected to the admission of Dole's debt 
against the separate estate. 

* Ware, J. — ^Tvvo questions have been 
raised and argued in the present case. 
The first is whether the creditors of a co- 
partnership can, in any case, be admitted 
to prove their claims against the separate 
estate of one of the copartners, for the pur- 
pose of receiving dividends in concurrence 
with the separate creditors of the copartner. 
The second is whether, admitting that they 
may in some cases, the partnership credi* 
tors can be admitted so to prove under the 
facts in this case. 

The 14th section of the bankrupt act 
provides, when two or more persons becomo 
bankrupt, who are partners in trade, that 
separate and distinct accounts shall be 
kept in the settlement of their estates, of 
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the joint eflects of the finn and of the sepa- 
Tate efiects of the several partners, and 
, ^hen the whole expenses are paid that the 
net proceeds of the joint property shall be 
' applied to the payment of the joint creditors, 
; and the separate property of each partner 
shall be applied to the payment of his sep- 
arate creditors, and that the creditors of the 
respective estate shall be allowed to receive 
dividends from the other estate only after 
the creditors of that estate shall have been 
fully paid. This is in substance the rule 
established by the law, and it is quite clear 
irhere there is both a joint and separate 
estate, that the creditors of neither can 
prove against the other estate for the pur- 
pose of receiving dividends, except from the 
surplus remaining after its own proper 
creditors have been fully satisfied. 

This general rule for marshaling the as- 
sets and claims, is taken from the English 
bankrupt law. But under that system there 
are exceptions, as well established as the 
Tule itself. One of these exceptions is 
"where there is no joint estate and no living 
solvent partner, as is the fact in the present 
case, in such a case, the joint creditors 
are allowed to prove and receive dividends 
against the separate estate, in concurrence 
with the separate creditors. Story on 
JParinership, §372. JEden on Bankruptcy^ 
172. But to bring the case within the ex* 
ception, there must be absolutely no joint 
estate. If there be any, however small, 
the exception is not allowed, and it has 
been rejected where the joint estate amount- 
ed only to £1 11 6. And again, there must 
be no living solvent partner — and solvent is 
bero used not in its ordinary sense, that is 
an ability to pay the whole of one's debts — 
but in the sense of non bankrupt partner. 
For though he may be in fact insolvent and 
unable to pay the whole of his debts, if he 
be not actually in legal bankruptcy, the ex- 
ception is excluded and the general rule 
prevails. 3 Maddox^ Rep. 229. Ex parte 
Jansen, The principle is, that while there 
is any fund, however small, to which the 
joint creditors may resort, they cannot come 
against the separate estate in competition 
with the separate creditors ; and though a 
person may be insolvent if he be not in ac- 
tual bankruptcy and thus divested of all his 
property, he may still have the ability to 
pay part of his debts, and this possibility is 
held to be enough to exclude the joint cred- 
itors from sharing in the separate estate of 



the bankrupt partner, except in the surplus 
after the separate creditors are paid. 

Such is the general rule under the Eng- 
lish bankrupt laws, and such the character 
of the exception to the rule, which it is sup- 
posed may be admitted under our law. Our 
statute has adopted the general rule, with- 
out taking notice of any of the exceptions. 
It does not appear to contemplate the case 
of there being no joint property, and as it 
passes it by in silence it may be a grave 
question, whether it does not leave such a 
case open to the application of the general 
principles of equity. But as there is a joint 
fund in the prsent case, it is immaterial 
whether it does not, unless the court may 
look behind the fact of there being a joint 
fund, to the manner in which it has been 
created. 

It appears from the proofe in the case, or 
the facts which are admitted, that the as- 
signee rendered in his first account of the 
partnership estate in October, 1844, in 
which the whole of the assets, consisting of 
outstanding demands, are represented as 
worthless; that afterwards he applied for 
liberty to compromise or collect a debt, on 
which he obtained 940, and rendered into 
court in a supplementary account ; and it 
further appears, that the money to take up 
this note was actually advanced by Charles 
MarTi'ick as creditor of the separate estate. 
Now the argument is, that if the exception 
to the general rule of marshaling the assets 
and debts, established under the English 
bankrupt system, may be admitted under our 
statute, then as it is founded on the general 
principles of equity and distributive justice, 
a creditor of the separate estate ought not 
to be permitted to defeat the equity of the 
joint creditor by purchasing for a small 
sum a partnership demand, for which noth- 
ing could have been obtained but for this 
purpose. Allowing the premises on which 
the argument is founded to be correct, it 
does seem to present itself with some force 
to the equitable consideration of the court. 
The effect in the present case will be, that 
the separate creditor will receive nearly 
the whole of his claim and the joint credi- 
tors but a small percentage, if each is re- 
stricted to his own appropriate fund. 

But after considerable reflection I have 
come to the conclusion, that, admitting the 
assumption on which the argument is found- 
ed, it cannot pievaiL In the first place, if 
this matter is viewed as a straggle between 
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the two classes of creditors, it is a strife on 
the part of the separate creditors, not de 
hero captandoj huide damno vitando. A 
creditor may, without any grave imputation 
in the forum of conscience, be allowed to 
use all fair and legal means to avoid a loss, 
though it may incidentally be at the expense 
of another creditor. And though it is a 
maxim in equity jurisprudence that equality 
is equity y yet the court still holds the maxim 
subordinate to legal priorities, which one 
party may by his diligence acquire over 
another. And further, the whole subject of 
marshaling the assets and claims between 
the joint and separate creditors in bank- 
ruptcy, involves some of the most difficult 
problems that occur in the whole range of 
jurisprudence. It has hitherto been found 
impracticable to establish any general rule 
that will meet the equities of all the various 
cases that come up in practice ; and the 
courts have been finally compelled, instead 
of subjecting the whole to a rigorous analy. 
sis and extracting a system of rules, which 
will carry out the principles of natural jus- 
tice, to cut down the difficulties by estab- 
lishing a general rule, which at first seems 
conformable to general equity, and then to 
limit and qualify it by a number of arbitrary 
exceptions, in order to meet the particular 
equities of particular cases. JSden on 
Bankruptcy, 169 — 74. Story on Partner- 
ship, §374 — 382. This system is admitted 
to be not entirely satisfactory; it has some- 
times been departed from and again restor- 
ed, and is now adhered to not because it is 
in all respects conformable to the principles 
either of positive law or of natural equity, 
but partly as a rule of convenience as it has 
been sometimes called, and partly because 
no system has hitherto been presented as a 
substitute, which is not found to be encoun- 
tered by equal difficulties. 17 Vesey, 207. 
Datton V. Morrison. 3 Vesey, -Ex parte 
Elton, 

If then we admit that the equitable doc- 
trines of the English courts in the adminis- 
tration of their bankrupt law are applicable 
under our statute, how will the case stand? 
In the first place, if this fund had been 
brought into court in consequence of the 
purchase of this note by any other person 
than a separate creditor, it is clear there 
would have been an end of the case. What 
difference does it make, that he has ad- 
vanced the money, and thus created the 
fund ? It was the duty of the assignee to 



make the most of the assets. If with the 
knowledge that 940 could be obtained by 
the transfer of this note, he had rendered it 
into court as worthless, he might have been 
compelled to pay the money out of his own 
pocket. The fund would then have been 
produced in this way, and the joint creditor 
would have been in the same condition as 
he is now. It was not for the assignee to 
inquire who the purchaser was, or what 
were his motives in making the purchase. 
And even suppose that he might have done 
I this and have refused to sell to a separate 
j creditor for such a purpose, the creditor 
. might have gone to the debtor and furnished 
'him the money to take up the note, and 
thus indirectly obtain the same result. And 
indeed this seems to have been the course 
adopted in the present case ; for the note 
was nominally taken by one of the com- 
pany, who was liable upon it, though the 
money was advanced by the creditor. So 
that if we were to adopt the principle of 
going behind the fact of there being a fund, 
to inquire whether that had not been ine- 
quitably created by the management of the 
separate creditors, the court would at once 
be involved in inextricable difficulties. 

The object of this inquiry is to reach the 
supposed equity of the case, by making a 
more just and equal distribution of the as- 
sets between the different classes of credi- 
tors, and to prevent the separate creditors 
from creating out of worthless assets a small 
fund for the sole purpose of preventing the 
joint creditors from sharing with them the 
separate assets. But afler all, is not this 
supposed equity more apparent than real ? 
Each class of creditors originally trusted to 
difiercnt funds and different responsibilities, 
one to the social and one to the separate 
responsibility. The general equity wouM 
therefore seem in all cases to confine each 
class of creditors to that fund to which they 
primarily trusted, unless in a case where 
there had been a fraudulent or improper 
abstraction from one estate for the purpose 
of increasing the other. And this is the 
general rule, not only in bankruptcy, but in 
general equity. Each class of creditors 
has a right of prior payment out of the . 
estate to which he is supposed to have given 
credit, and the other class can only go 
against the surplus. If a creditor of one 
partner attaches partnership property, his 
attachment only holds the right or interest 
which the parties shall be found to have in 



THE NEW YORK LEGAL OBSERVER. 



289 



Court of Common Pleas. — Axtell v. Parburt. 



the property after an account is taken and 
the joint creditors are paid. Kent. Com, 
64 — 5, Note c. 5th edition. Story's Part^ 
ner*hip, §363. The equity of each class of 
creditors against their proper fund, certain- 
ly seems to be stronger than that of the 
other class, who never could have looked to 
it for their security, except so far as there 
might be a surplus after discharging its own 
proper liabilities. 

The general rule therefore has its foun- 
dation in natural equity, and it is established 
by the law. The law itself makes no ex- 
ception. Now admitting that the case of 
there being no joint estate to be a casus 
omissus, not contemplated, and therefore not 
within the purview of the law, it certainly 
covers all cases where there is a joint fund, 
without inquiring into its origin. And it is 
a rule in the construction of statutes, that 
when the statute covers the whole case in 
all its circumstances and makes no excep- 
tion, none can be made by the court. 

My opinion, on the whole, is, that the 
proof cannot be admitted against the sepa- 
rate estate in competition with the separate 
creditors. 

; COURT OF COMMON PLBAS, 

) ONTARIO, NEW YORK. 

Before the Hon. E. FITCH SMITH, 

Axtell v. Parburt. 

-jurisdiction of the court op common 
pleas over errors in fact arising out 
of proceedings in justices court. 

Under the provisions of the Revised Statutes the 
Court of Common Pleas is clothed with the same 
jurisdiction over errors in fact arising out of pro- 
ceeding's in Justices' Courts, which, prior to the 
Kevised Statutes was lodged in the Supreme 
Court. 

This was an action commenced by Par- 
l)urt against Axtell in a justices court, in 
ivhich a judgment was rendered against 
Axtell — the case was removed to this 
court by a writ of certiorari^ sued out pur- 
suant to art. 10, title 4, ch. 2,2 JR. 5. 183. 
* The plaintiff in error upon the return of 
{ the writ into this court filed an assignment 
of errors in factj alleging that he was an 
infant at the time of appearance and judg- 
ment in the court below, and the defendant 
in error took issue upon that fact. The 
question submitted for the opinion of the 
coart| wasy whether the court had jurisdic- 



tion over errors in fact, and if so, then how 
such issue thus joined was to be disposed of. 
The plaintiff in error claimed the right of 
a trial by jury, but the defendant in error 
insisted that this court had no jurisdiction, 
and that it could not in any manner try 
such issue. 

E. Fitch Smith, First Judge, delivered 
the opinion of the Court. — 

There can be no doubt that the party 
aggrieved may bring a writ of error in fact, 
on the ground that he was an infant, and 
did not appear by prochein ami if plaintiff, 
or by a guardian ad litem if defendant. 
The question is in what court, this assign- 
ment must be filed. Prior to the revised 
statutes, a writ of error in fact only lay 
from the supreme court to an inferior court 
of record at common law, or to a justice's 
court by statute. The common pleas be- 
ing the mere creature of the statute, and 
in every sense an inferior court, it possed 
no powers, except those conferred upon it 
by statute; it could not recal its own 
judgment for errors in fact, nor had it ju- 
risdiction to entertain a writ of error of 
any kind. 14 J. R. 423, 20 J. R. 22. The 
statutory writ of certiorari to a justice's 
court was prior to the revision, issued out 
of, and returnable in the supreme court. 
1 R. L. 1813, 396 5 15 7. R. 87. 

It will be found we think upon a careful 
examination of the authorities, that the 
power of the supreme court over errors in 
fact originating in proceedings in a justice's 
court, was not in the exercise of a strict 
common law jurisdiction, independent of 
the statutory power conferred under the 
act of 1813, giving the statutory writ of 
certiorari in such cases. It is true the 
supreme court of this state under the colo- 
nial act of 1691, {Brad. Ed. of Laws 1794,) 
possessed powers and had a common law 
jurisdiction co-extensive with that of the 
king's bench, the common pleas and court 
of exchequer in England combined . These 
powers were not altered or changed by the 
constitution, and remain unimpaired in all 
their essential features to this day. 

It is also true that those courts in Eng- 
land, had a very extensive common law ju- 
risdiction, and had power to keep all in- 
ferior courts within their bounds; yet a 
writ of error, strictly speaking, would not 
lie except upon matters of law, in cases 
where no evidence was required to support 
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it. It never reached the merits which lay 
beyond the record until the statute gave a 

bill of exceptions. 2 Bl Cam. 407; 15 
Wen, 683\ At common law, too, a torit of 
error only lay by the party aggrieved, by 

an error in the foundation, proceedings, 
judgment, or execution, where a judgment 
was given by judges of record and in a 
court of record. The remedy for errors in 
courts not of record or by any inferior judg- 
es, was not by a torit of error ^ but by a 
torit of false judgment. Co. Inst. 288, 6. 

Neither could such defects be reached, 
or a remedy applied under a common law 
certiorari ; for that writ, only removed the 
record itself. The mere record of a jus- 
tice's court, without the evidence, or any 
of the interlocutory decisions made, where- 
in no defects not apparent upon the face of 
the record would appear, would not enable 
the eye of the court to perceive defects of 
this nature, or its arm to reach such mat- 
ters as lay beyond the record itself. 8 
Cmten JK. 13 ; 2 Dougl 549, 553 ; Lofft 
347 ; 1 B. Adolp. 482 ; 7 Cotoen R. 108, 
136 ; 6 Wend. 564, 566. 

It is true that from the reasoning of the 
court in some of the cases relating to er- 
rors in fact arising out of proceedings in a 
justice's court, one might naturally infer, 
that the supreme court in the exercise of 
its jurisdiction over errors in fact in such 
cases, based that jurisdiction upon a com- 
mon law power to set aside verdicts for 
errors in fact in courts which did not pos- 
sess the power to do so ; that this power 
was called into exercise upon the ground, 
that otherwise this would be an evil with- 
out a remedy. Still we think its existence 
sprung into being under the statute, giving 
the statutory writ of certiorari in such ca- 
ses ; that its real foundation rested upon 
the statute which authorized the supreme 
court in reviewing proceedings in a jus- 
tice's court, impliedly not to be regulated 
by the rules applicable to torits of error, 
and certioraris at common law, but ex- 
pressly to proceed and give judgment as 
the very right of the case should appear. 

■ Under this statutory authority, when any 
irregularity appeared in the return of the 
justice, they considered it properly before 
them, and reversed the judgment for it, 
(10 X R. 239,) and we think it was by 
viitae of the same axUhofityy that, whenever 
asy irregularity took place, which did not 
aUdcoala not be made to appear upon Uie 



face of the record or justice's return, that 
they then allowed it to be assigned for er- 
ror in fact. Issues joined therein were 
disposed of as other issues in that court. 
If we are right in this view, it was by force 
of the statute they thus efiectuated the end 
in view, and applied a remedy under this 
statutory writj the efficacy of which quo ad 
hoc was derived &om the statute^ and not 
from a common law jurisdiction. 

This succient view of the law as it stood 
down to the revision of the statutes, is only 
important as it may aid us in ascertaining^ 
the intent of the legislature, in enactins 
this 10th art. of chap. 2 of the Revised 
Statutes. 

This becomes important, as the question 
i^ now presented for the first time in this 
court, whether under the revised statutes' 
this court under this writ is clothed with 
the same jurisdiction over errors in fact, 
arising out of proceedings in justice's 
courts, which, prior to the revision, was 
lodged in the supreme court. If it is, there 
cannot be any doubt of our jurisdiction in 
this case, or as to what should be our 
course of proceeding in disposing of this 
issue of fact. What are our powers in this 
respect under the revised statutes.^ We 
shall look at this question, 1st, as an origi- 
nal one^ and then upon authority. 

We by no means intend to controvert 
the position assumed by the counsel for 
the defendant in error on the argument of 
this cause, that this court is purely a statu- 
tory court, possessing no powers, except 
those expressly conferred ; that it can take 
nothing by implication. But the assump- 
tion of the counsel, that all our powers in 
this respect are strictly appellate, that we 
can only review what was presented to, 
and adjusticated upon by the court below, 
is not so clear a proposition. 

This assumption is in fact begging the 
very question which is presented in this 
cause, the determination of which will 
dispose of the main point in this cause. 
This question necessarily involves an in- 
quiry into the origin and nature of our 
jurisdictional powers in this respect. 

In England the court of common pleas 
was one of a very extensive jurisdiction. 
It took cognizance of all actions between 
subject and subject in civil cases, whether 
real, personal, or mixed, or compounded 
of both ; even writs of error in &ct lay 
from it tg inferior courts. In the colony 
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of New York, no court of similar jurisdic- 
tion was originally established under our 
colonial government. During Governor 
Douglas' administration, courts of justice 
"Were originallj established in 1683, but no 
court of common pleas was established 
until 1691, when an act was passed estab- 
lishing a court of common pleas, to have 
jurisdiction in all actions, and matters tri- 
able at common law. This jurisdiction of 
this court continued as thus established 
down to the adoption of the present con- 
stitution of this state in 1821. His ju- 
risdictional powers were not materially 
changed down to the period of the adop- 
tion of the revised statutes. By those 
statutes its general jurisdiction is thus de- 
fined : '• They, that is the court of com- 
mon pleas, shall possess the powers and 
exercise the jurisdiction, which belonged 
to the courts of common pleas of the sev- 
eral counties of the colony of New York, 
with the additions, limitations, and excep- 
tions, created, and imposed by the consti- 
, tution and laws of this state, and every 
' such court shall have power: 1st. To 
J hear, try and determine, according to law, 
* all local actions arising within the county 
« for which such court shall be held, and all 
transitory actions, although the same may 
not have arisen in the county. 2nd. To 
grant new trials. 3rd. To hear and deter- 
mine appeals from justice's courts, in the 
cases, and in the manner provided by law. 
4th. To exercise the powers and jurisdic- 
tion conferred on them by law, over the 
persons and estates of habitual drunkards. 
6th. To exercise swk other powers and 
duties as may be conferred and imposed by 
the laws of this state." 
- It has already been seen, that the juris- 
dictional powers of the court of common 
pleas of the several counties in the colony 
of New York, did not extend to writs of 
error or certiorari, nor did they possess the 
power to entertain writs of error in any 
-case. As a necessary consequence they 
had no jurisdiction over errors in fact, 
> which originated from writs of error at 
} common law. Those courtis were of a 
^limited and inferior jurisdiction, the mere 
f creatures of the statute, as this court still 
< is. It is difficult to perceive any warrant, 
under any of the above enumerated powers 
of this court, unless such power is confer- 
red by some other provisions of the statute, 
.so as to be comprehended within the pur- 



view of the 5th subdivision of the section 
defining our jurisdiction above cited. If it 
does exist in cases arising under this statu- 
tory lorit of certiorari^ it must be found 
under some of the provisions of this 10th 
art. of chap. 2. By §168 of art. 10 chap. 
2: 2R. S. 186. In all cases of judgments 
rendered before a justice of the peace, 
where the debt or damage recovered shall 
not exceed $25 exclusive of costs, either 
party thinking himself aggrieved may re- 
move the same by a writ of certiorari, into 
the court of common pleas of the county 
in which such judgment was rendered. 

The statute then provides that the party 
intending to apply for such writ, must 
make or cause to be made an affidavit, set- 
ting forth the substance of the testimony 
and proceedings before the justice, and the 
grounds upon which an allegation of error 
is founded. 

This afiidavit is to be presented to ono 
of the officers named, within a limited time, 
who is authorized, if he should be satisfied 
that any error affecting the merits of the 
controversy has been committed by the 
justice or jury, in the proceedingsy verdict 
or judgment, to allow such writ. Upon 
this affidavit, writ, and allowance being 
served upon the justice, he is to make and 
file a return thereto, in which he must 
fully and truly answer to all the facts set 
forth in the affidavit on which the writ was 
allowed. 

By §180, when such writ, affidavit, re- 
turn, &c., are filed with the clerk of the 
court of common pleas, the cause may be 
brought on to argument before the judges 
of the court of common pleas, without any 
assignment or joinder in error^ and without 
furnishing the judge with any other copy 
or copies of the papers filed, which are to 
be brought into court for that purpose. 

It was supposed by the counsel for the 
defendant in error, that, inasmuch as this 
180th section simply provides for bringing 
the cause to argument before the judges, 
and dispenses with any assignment of er- 
rors, that no such assignment can be filed 
in this court. It is apprehended that the 
legislature did not intend that such should 
be the effect of this section ; the principal 
object intended by dispensing with assign- 
ment of errors, and copies of the papers^ 
which were required under the former 
practice in the supreme court, was, the 
lessenit^ the costs of the proceedings, by 
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shnplifying the practice in this court, but 
not to take away the right itself, in cases 
where the exercise of it was necessary for 
the attainment of justice between the par- 
ties. 

It was supposed on the argument, that 
the position of the counsel for the defen- 
dant in error on this point was fortified by 
the language of the 181st section, which 
provides, "The judges of such court of 
common pleas shall proceed and give judg- 
ment in the cause as the right of the mat- 
ter shall appear, without regarding tech- 
nical omissions, imperfections, or defects, 
in the proceeding before the justice, which 
did not afiect the merits, and may affirm 
or reverse the judgment in whole or in 
part.'' 

It was supposed that because the judges 
were to proceed and give judgment^ that this 
must be done by them upon the record it- 
self, and that they had no rights to the 
intervention of a jury for the purpose of 
ascertaining any fact not presented in the 
return itself, at any rate that it delegated 
no power over errors in fact. 

It will be found by reference to the R. S. 
of 1813, p. 397, §17, that the power here 
given to this court, in such cases, is pre- 
cisely the same as that which was given to 
the supreme court, where such writ issued 
out of, and was returnable in that court ; 
for by that act it was provided, as in this, 
" that in all cases of judgments removed 
by certiorari as aforesaid, the suprejne court 
shall proceed to give judgment according to 
the very right of the case, (J-c." 

That act, like this, did not contain any 
authority to call a jury to try issues of fact 
in such cases, yet it was the uniform prac- 
tice of that court under the power delegat- 
ed by similar words, to entertain under this 
statutory power, assignment of error in 
fact. That it did in fact exercise such 
jurisdiction; that it did send down such 
issues to the circuit court of trial as other 
issues were tried in that court ; that it did 
under this statutory power, reach and reme- 
dy similar errors in proceedings in justice's 
court. We have already demonstrated 
that the power of the supreme court under 
this writ, was in this respect strictly a 
statutory power, springing out of the act 
which gave this writ to a justice's court. 
We have no doubt that it was the intention 
of the legislature to reach, under this writ, 
such errors as were remediable at com- 



mon law by the writ oi false jud^/ment; for 
the same statute which gives this remedy, 
evidently substitutes it for that, as it takes 
away, in express terms, the remedy by a^ 
writ of false judgment, which was, at com-; 
mon law, the only way by which such de-* 
fects could be reached in courts which, 
were not courts of record. The legislature j 
could not have intended, in abrogating this 
common law remedy for such errors, to 
take away all remedy : such would be the 
consequence, were any other construction 
to be adopted. 

Upon this argument we had doubts 
whether this court was quo ad hoc^ vested 
with the same powers, as were possessed 
by the supreme court under the act o£ 
1813. But upon a more critical examina- 
tion of the statute, we are satisfied that it 
was the intention of the legislature to give 
this court the same jurisdictional powers 
over assignments of error in fact, arising 
out of proceeding in justices' courts, when 
removed to this court by certiorari^ as was 
given to that court under the act of 1813. 
This conclusion seems fortified by the fiict, v 
that the supreme court, under that act, * 
based its jurisdiction in such cases upon \ 
the power conferred by the 17th section . 
of that act, which gave to that court, the : 
power to proceed and give judgment ac- • 
cording as the very right of the case should 
appear, without regarding imperfections, 
omissions, or defects in the proceedings 
before the court below. This power ia 
all its essential features is the same as that 
which is given to this court under the 
181st section of the revised statutes above 
referred to. It also appears firom the re- 
visers' notes that this 10th article as oriei- 
nally reported by them, did provide for t^e 
removal of such causes under this writ ta 
the supi^eme court, where the jurisdiction 
was vested under the act of 1813; but that 
the legislature before enacting this article, 
struck out the supreme court, and substi- 
tuted this court for it. We have no doubt 
they intended, when they substituted this 
court instead of the supreme court, that ^ 
the remedy here, in all such cases, should be \ 
co-extensive with that which had been uni- * 
formly applied in that court, under a simi- '• 
lar statute relative to proceedings under , 
this writ. We think that if the supreme 
court were right in the construction of their 
powers under the former statute, there can 
be no doubt of ours in this respect under 
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the revised statutes ; if they possess such 
power, which seems settled, then that 
"we do. 

,, We cannot perceive why this court can- 
^ not dispose of questions arising from as- 
' signment of errors in fact in sucn cases, as 
* well as the supreme court : certainly it can 
; be done here with equal facility, and with 
less expense or inconvenience to the par- 
ties than in that court, where such issues 
must be sent down to the circuit for trial, 
and its judgment obtained upon the return 
of the postea into that court. 

In 'England, writs of error in fact would 
not lie from the exchequer chamber or the 
house of lords, for the obvious reason that 
neither of these courts possess the power of 
empaneling a jury, the same difficulty would 
arise in our court of dernier resort, had not 
the statute made provision for sending is- 
sues of fact from that court down to the 
circuit for trial. But no such objection 
applies to this court, which, at each of its 
settings has a jury at hand to try issues of 
fact joined therein. 

f Thus far we have considered this ques- 
tion as an original one upon.principle. We 
will next consider it upon authority. 
"* It is true that Mr. Graham lays down 
. the rule, in his treatise on practice, that the 
party aggrieved can bring a writ of error 
in fact on the ground that he was an infant, 
and did not appear by proechein omt, if 
plaintiff, or by guardian ad litem if defen- 
dant. But, that it must be brought in the 
supreme court alone. 

It was supposed by the counsel for the 
defendant in en or, that this remark of Mr. 
Graham applied to this case, and was de- 
cisive of the point, as he was sustained in 
it by authority. 

In this we think the counsel is mistaken ; 
for upon examining the context, it will be 
found that this author was speaking of a 
common law writ of error, for he says, a 
writ of error lies where a person is ag- 
grieved by an error in the foundation, pro- 
ceeding, judgment, or execution of a suit, 
provided it be an error in substance not 
aided at common law, or by some of the 
■ statutes of Jeofail. 

> It can be brought only on a judgment, or 
award in the nature of a judgment, given in 
a court of record^ acting according to the 
course of common law, ( Graham Pr. p. 931.) 
The authorities cited by him, are Co. Litt. 
287 b. and 288 b., which relate solely to 



a common law writ of error. But it is ap- 
prehended this rule does not apply to this 
statutory writ of certiorari for the removal 
of causes from a justice's court to the su- 
preme court under the act of 1 SI 3, or to 
this court under the revised statutes, for 
the obvious reason, that this writ has never 
been regarded by our courts as a writ of 
error strictly speaking, nor is it subject to 
the rules applicable to such common law 
writs of error. 

Under the act of 1813, the supreme court 
held, in the case of Harvey v. Picket t, 15 
J. R. 88. That the court in reversing the 
proceedings in a justice's cuuxt under that 
act, were not regulated by the rules appli- 
cable to writs of error. That the statute 
did not view the proceedings in that light, 
but that they were to proceed and give 
judgment according to the very right of the 
case. In the subsequent case of the Co- 
lumbian Turnpike Company v. Haywood^ 
10 Wen. R. 425, Chief Justice Savage, 
speaking of the powers of this court under 
the revised statutes, says: "The statute 
declaring that the judges of such courts of 
common pleas shall proceed and give judg- 
ment in the cause as the right of the case- 
shall appear, without regarding technical 
omissions, imperfections or defects in the 
proceedings before the justice, which did 
not effect the merits, and may affirm or 
reverse the judgment in whole or in part, 
and may issue executions as upon other* 
judgments rendered before them." When 
a certiorari laid directly to this court, a 
similar power was given, as follows: 
" That in all cases of judgments removed 
by certiorari, the supreme court shall pro- 
ceed and give judgment according as the 
very right of the case shall appear, without 
regarding any imperfections, omissions or 
defects in mere matters of form." Under 
this power this court formerly reversed the 
judgment of justices, as well for errors of 
law, as of fact. The court of common 
pleas have now the same power* 

It is true that the cnief justice was in 
this case discussing the power of this court 
to reverse justices' judgments on the merits, 
as disclosed by the justice's return- Yet 
it is evident that he considered all our 
powers under the revised statutes, the same 
as those of the supreme court, under the 
act of 1813. This case seems to be de- 
cisive of our jurisdiction over €rrar$ offact^ 
If we have jurisdiction over wch errors in 
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any case, there seems no good reason why 
we should not reach all errors in /or/, al- 
though not apparent upon the face of the 
record, when tne fact of their existence is 
disclosed under a formal assignment as in 
this case. The exercise of this right seems 
to be indispensable to dispose of a cause 
according as the very right of the case shall 
appear. 

It is a well settled rule in the construc- 
tion of a statute which is enacted with 
special reference to the attainment of a 
specified end, that it impliedly gives full 
power to resort to all such means as are 
necessary to attain that end, so as to tell 
the evil, and remedy the mischief. The 
case of jEx parte Williams v. Albany Mayor*s 
Court y 12 Wen. 266 — seems also decisive 
of the right to file such assignment of errors 
in this court, or a mayor's court, and the 
jurisdiction of the latter, is precisely like 
that of this court in this respect. In that 
case Williams obtained a verdict in the 
justice's court of the city of Albany against 
one Southard, who sued out a certiorari 
returnable in the mayor's court. 

Southard on the coming in of the return, 
filed a special assignment of errors of fact, 
of such matters as did not appear upon the 
face of the return, nor passed upon by the 
justice, ruled the defendant in error to 
join in error, entered his default for not 
joining, moved and obtained a judgment 
of reversal. 

The defendant in error moved the 
mayor's court to set aside the assignment 
of errors, and all subsequent proceedings 
for irregularity, which was denied. The 
cause came before the supreme court on 
a motion for a mandamus to compel the 
mayor's court to set aside the assignment 
of errors for irregularity. That court held : 
That the 180th of the revised statutes, 
herein above cited, did not abolish the use 
of assignment of errors, where the errors 
do not appear upon the face of the justice's 
return; that it would be intolerable, if 
misconduct of the jury, or improper prac- 
tices of the parties, not coming under the 
observation of the court below, could not 
be corrected, and that they could not by 
an assignment of errors in fact ; that it was 
not believed that the legislature contem- 
plated to deprive parties of its benefit. 

It is true that this last case seems to 
hare been argued upon the ground that 
this ISOth section had abolished assign- 



ments of error in such cases, and no allu- 
sion is made to the court in which it must 
be filed ; still that question was involved 
in that case, for otherwise, the mayor's 
court would not have had jurisdiction. It 
therefore seems hardly possible that the 
chief justice should have oirerlooked this 
point. 

Although the provisions of the revised 
statutes, authorizing a removal of a jus- 
tice's judgment into this court, does tiot 
deprive the supreme court of a concurrent 
jurisdiction ; although it might still, if there 
was a fit occasion, remove the record of a 
justice's judgment into that court on a 
certiorari^ in a case not contemplated by 
the statute ; still that court has held that it 
was not intended by the legislature that a 
concurrent jurisdiction with the common 
pleas should be exercised by it, in exam- 
ining the judgments of justice's courts in 
that manner, and that it would not be for- 
ward to do so, so long as the legislature 
had made ample provision for these objects 
which are sought to be accomplished by 
its exercise. 5 Wend. R, 99. 

We are therefore of the opinion upon 
principle, reason, and authority, that we 
have jurisdiction in this case over this is- 
sue, and that it must be tried in the same 
manner as other issues of feet are dispensed 
of in the court by a jury. 



PRACTICAL POINT. 



BANKRUPTCY. 



Br a recent English decision it seems 
that a fraudulent preference in contempla- 
tion of bankruptcy, may be inferred by a 
jury from circumstances without proof that 
a distinct act of bankruptcy was contem- 
plated. Thus where proof was given of 
the bankrupt having executed the security 
while in embarrassed circumstancesj and un- 
der expectation of being imprisoned asid 
compelled to go up to London tfrom the 
country where he traded, the judge told 
the jury that, if the bankrupt contemplated 
only insolvency and a discharge under the 
insolvent act, there was no &audent pre- 
ference in contemplaiion of bankruptcy. It 
was held, that tnis was a mismrection. ^ 
Aldred v. Constable, 4 Q. B. 674. ^ 
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ENGLISH CASES.* 



. IN CHANCERY. 

^ Before Vice Chancellor WIGRAM. 

HuNTEB V. Daniel — JUncoha Inn* — March 
; 6, 7y and 8th^ 1845. 

80LIGIT0B. ^VSNDOB AND PUSCHASSa. — 

▲OREBMENT.— OHAMPBSTT.^-PJUBADXNO. 

A solicitor, being also second mortgagee, entered 
into an agreement with prior mortgagees, who 
bad commenced proceedings at law and m equity, 
in respect of the property mortgaged, for the 
purchase of their interest in such proceedings : 
lleld, upon demurrer to a bill by the purchaser 
to enforce the agreement, that the transaction 
was valid, not being affected by champerty. 

Held, also, that a condition in the agreement, that 
time was to be of the essence of the contract, in 
reference to covenants for payment of the pur- 
chase money, had been waived by the acceptance 
oi instalments, at subsequent periods. 

This was a bill filed by the purchaser of 
the right, title, and interest of the defen- 
dant in certain property, whereof thej were 
mortgagees, and it prayed a specific perfor- 
mance of the agreement. The bill stated 
the existence of certain mortgages upon the 
property, in question, created by deeds, in 
February 1817, for securing the sum of 
10,0002. It alleged that the mortgagor af- 
terwards created other mortgages of the 
same premises, which last-mentioned mort- 
gages became and were vested in the plain- 
tiff for his own use and benefit. The de- 
fendants in 1837 and 1839 took proceedings 
at law and in equity for the purpose of es- 
tablishing their rights as mortgagees. They 
executed an agreement, dated, 30th of No- 
vember, 1841, the performance of which it 
was the object of the bill to enforce. By 
this agreement, thej sold to the plaintiff (a 
solicitor, and a subsequent mortgagee,) all 
their interest in the suit, and empowered 
him to carry it on in their names. The 
agreement contained several stipulations for 
the payment of various sums of money at 
specified periods, amounting altogether to 
10,000/., and for the purchase of a govern- 
ment annuity of 250/. for the life of one of 
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the parties ; it being declared that time 
should be taken to be of the essence of the 
contract. The plaintiff agreed to pay and 
discharge the costs, charges, and expenses 
of two actions of ejectment and of the equity 
suit ; that he should not, nor would, until or 
before the sums so agreed to be paid should 
be fully paid and satisfied, commence or 
prosecute any suit or action, or take any 
proceedings in the same, wiQiout the con- 
sent in writing of the defendants. The 
agreement contained a clause indemnifying 
the defendants against the consequences of 
past or future litigation in respect of the 
property. The plaintiff also agreed to de- 
posit a sum in the hands of Messrs. Currie, 
Home and Woodgate, as a collateral in- 
demnity against costs, charges, and expen- 
ses, and to be applied in satisfkction of any 
damages which might be sustained by rea- 
son of any breaches of covenant ; and it 
was provided, that if Mr. Hunter, his heirs, 
executors, administrators, and assigns, 
should not, in all respects, well and truly 
perform the covenants and agreements 
therein contained, and in the performance 
of which, it was expressly declared, the pe- 
riods of payment were absolutely essential, 
and of which time was of the essence of the 
contract, then it should be lawful for the de- 
fendants to rescind the agreement. To this 
bill the defendants demurred, upon the 
ground of want of equity ; alleging, 1st, 
that the transaction was one to which the 
court would not give effect, being tainted 
with champerty ; 2ndly, that by the terms 
of the agreement the defendants were enti- 
tled to rescind and had rescinded it ; 3rdly, 
that although there was an allegation in the 
bill that that act of rescinding had been 
waived, yet the allegation of such waiver, 
was so framed that the court could not 
found any decree upon it. The demurrer 
now came on for argument. 

Mr. Bacon and Mr. Roll, in support of 
the demurrer. The principle of all the ca- 
ses shows that this agreement is tainted 
with champerty, and therefore void. If 
not, the courts always discourage such con- 
tracts upon grounds of public policy. This 
is clearly the purchase of an interest in a 
suit, for the purpose of canying on the liti- 
gation. The plaintiff had not made the 
payments at the time stipulated ; the defen- 
dants were at liberty, therefore, to rescuid, 
and had, by notice, rescinded the contract* 
Time was of the essence of the contract^ 
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and the punctuality of the payments was a 
condition precedent, which had been bro- 
ken. The bill charged that the defendants 
had forfeited and waived their right to re- 
scind by the acceptance of a certain sum in 
part payment. To this the court could not 
give effect, according to the authorities. — 
They cited 15 Vin. Abr. p. 154, pi. 19 ; 
Carew v. Johnson^ 2 Sch. & Lef. 280 ; 
Wood V. Dowries, 18 Ves. 120 ; Cuthhert 
V. Creasy^ 6 Mad. 189 ; Harrington v. Long^ 
2 My. & K. 590 ; Prosser v. Edmonds^ 1 
Y.& C. Ex. 481 ; Attorney- General y. Cor- 
poration of Norwich, 1 Keen, 700 ; S. S. 
Appeal, 2 My. & Cr. 406 ; Uppington v. 
Mullen, 2 Dr. and W. 184 ; Houghton v. 
Reynolds, 2 Hare, 264. 

Mr. Romillyy Mr. /. Parker, and Mr. 
Southgate, contra. The probability of in- 
creased litigation is not the point to which 
the court will look, nor to the old cases, 
which go to a preposterous extent. There 
is in the books what is called lawful and 
unlawful maintenance. It was lawful, if a 
party had or claimed to have any interest 
whatever in the subject matter. A per- 
son might legally purchase the interest 
of a party in a suit relating thereto, if he 
did so bona fide, 1 Hawkins Pleas Cr. 454 
—463. Here, the plaintiff was a subse- 
quent mortgagee of the land in question 
prior to the date of the agreement. The 
suits instituted were for the common inter- 
est of all who claimed under the mortgage. 
England v. Douns, 2 Beav. 522, 9 Law J. 
Rep. 313. The present case must be gov- 
erned by Findon v. Parker, Bart., 11 Mee. 
6s W. 675. As to the construction of the 
condition in this statement, the cited Lloyd 
V. Lloydj 2 My. &i Cr. 206. 

Sir James Wigram, V. C, now delivered 
judgment : — ^In 1816, one William Wood- 
rofie being in possession of and claiming to 
be entitled to property in fee simple, charged 
or attempted to charge it by way of mort- 
gage, with the sum of 10,000/., for which 
sum, the defendants in this suit, or some of 
them, claim an interest as mortgagees. — 
The bill alleges that WoodrofTe created 
other mortgages upon the same lands, which 
many years since, became, and now are, 
vested in the plaintiff. According to that, 
therefore, the plaintiff, Mr. Hunter, would 
be the second mortgagee of this property. 
The bill then states that WoodrofTe died, 
and that at his death, George, his brother, 
entered into possession of the lands, claim- 



ing under some old settlement, which he 
insisted gave him a title in law paramount 
to that of his brother. The consequence 
will be, that if George Woodrofie's title be 
valid, the mortgage created by William 
must be invalid. Two actions have been 
tried by the mortgagees for the 10,000/., 
for the purpose of recovering possession of 
the property. In one of those actions they 
have been nonsuited. The second action 
was brought, as I understand, by plaintiffs, 
who were different parties, or they joined 
some one else in the second action, so as to 
raise a different issue as to the iitle^ from 
that which had been raised before. The 
bill states, that upon the trial of this second 
ejectment, the facts of the case were order- 
ed to be stated in a special case, which was 
to be turned, if necessary, into a special 
case. This has not yet been disposed of. 
The bill then states, that in July, 1737, 
George Woodroffe filed his bill against the 
defendants, the object of it being to estab- 
lish his title paramount to them. That bill 
was continued by supplemental and revivor^ 
In this state of things, namely, in Novem- 
ber, 1841, the agreement was entered into 
by the plaintiff, Mr. Hunter, (who is a soli- 
citor,) with the defendants, which agree- 
ment it is the object of the suit to enforce. 
To that bill a general demurrer, for want 
of equity has been put in. The first ground 
of demurrer was, that the agreement 
amounted to champerty, or that it savoured 
of champerty. The question is, not whe- 
ther within some of the old definitions of 
champerty, this agreement partakes of that 
nature, but whether it amounts to champer- 
ty in that sense, which at this day is forbid- 
den by law. The bill alleges mortgages 
subsequently to the 10,000/., as having been 
many years ago assigned to and vested in 
the plaintiff. It recites, and the agreement 
recites, that the plaintiff has, or claims to 
have, an interest in the lands charged with 
the 10,000/., and that he has proposed to 
become the purchaser of the defendant's in- 
terest in the 10,000/. The charge in this 
respect might have been much more speci- 
fic than it is ; for the allegation that the 
mortgages *' many years since were assign- 
ed to, and are now vested in the plaintiff^" 
is not, at least, according to the opinions of 
some judges, absolutely inconsistent with 
the supposition, that he may not have had 
that interest at the time the agreement was 
entered into. Strictly spealong, I do not 



THE NEW YORK LEGAL OBSERVER. 



29T 



English Cases. — Chancery. 



know what a party means by the expres- 
sion, " many years since." But, I think, 
coupling the averment which I first men- 
tioned, that the plaintiff at the time of the 
agreement had the same interest in the 
land, (although not so specific as it might 
have \>een,) is by reasonable intendment a 
sufficient averment, that the plaintiff at the 
time of the agreement had the same inte- 
rest as the defendants, in resisting the pro- 
ceedings which had been instituted by 
George Woodroffe. The case of Harring- 
ton V. Long was relied upon as an authority 
for the defendants, as showing that this 
agreement savored of champerty. The 
plaintiffs there said, that the assignment 
was bona fide made, and that the purchase 
of the subject matter of a pending proceed- 
ing would be valid, and might bo enforced 
by bill. This is what the plaintiff in this 
case is attempting to do ; he is seeking to 
enforce the agreement by bill. It is diffi- 
cult to see why it should be champerty, be- 
cause the party who had assigned his inter- 
est pending the suit, is joined as plaintiff, 
and why it should not have been if the 
plaintiff had filed the bill by himself. It is 
clear that the case to which I have referred, 
was one in which the deed of indemnity 
was relied upon, not as showing a simple 
case of purchase of interest, but as evi- 
dence that the transaction was entered into 
for some collateral purpose. Wood v. 
Downes was the case of a perfect stranger, 
buyinsf the supposed right of another under 
circumstances which Lord Eldon thought 
obliged him to consider him as the purcha- 
ser of a pretended title. Why it was I do 
not know, but he so treated it, as the case 
of a purchaser having no interest whatever 
in the question. That was the case of a 
solicitor and client. But it is not the case 
here. The plaintiff is not a stranger. The 
question upon which the validity of the 
plaintiff's mortgage depends, is precisely 
the same as that of the defendants ; name- 
ly, whether William Woodroflfe had a title. 
The plaintiff, as the second mortgagee — ^for 
such is the effect of the transaction — has 
bought in the first mortgage pending the 
suit. He now openly files his bill to have 
the benefit of the existing suit, and of the 
proceedings therein, independently of those 
in whose place he stands. The question 
is, whethcF the agreement is lawful or not. 
Hawkins in his Pleas of the Crown, says, 
cases are not objectionable where there is 



an equitable interest in the title in dispute. 
He puts the cases of chases in action and 
of cestuis que trust, and gives other instan- 
ces of parties having a direct interest simi- 
lar to that of the parties in the suit, being 
allowed to maintain or defend the suit. The 
case of Findon v. Parker appears to me to 
have been well cited, as bringing down to 
the present time the principle laid down by 
Hawkins, that a person having an interest 
iu the subject in dispute, and bona fide act- 
ing in the suit, having or believing that he 
has an interest, may lawfully assist in the 
prosecution or defence of the suit. I think, 
therefore, that the case before me is not 
open to any objection on the ground of 
champerty. The next point to be noticed, 
is the question of time. Upon that subject, 
I incline to think that time must have been 
of the essence of the contract. Nothing 
can be more express than that time should 
be of the essence of the contract, and no- 
thing more reasonable than that the parties 
should require it. But the question is, whe- 
that stipulation as to time being of the es- 
sence of the contract, is waived by the par- 
ties in this case ? If that question depend- 
ed upon the general allegation in the bill, 
that the defendants had waived or abandon- 
ed the right to rescind the contract by no- 
tice, followed by the w^ords, "and in parti- 
cular by the acceptance of certain pay- 
ments" — if it depended upon that, and if 
the particular matter alleged had not been 
an act which showed a waiver, I should 
have had very little difficulty in following 
the more modern cases upon that subject. 
The tendency of all the cases has been to 
destroy as far as possible the great incon- 
venience of putting in general charges, of 
which the defendant does not know the 
meaning, nor perhaps the plaintiff — general 
charges of facts which maybe perfectly un- 
founded, and may involve the defendant in 
litigation for years, whereas, if the facts 
only were stated, the court might at once 
dispose of the case. The case of Hardman 
V. Ellancs, 5 Sim. 640, 2 My. & D. 732, 
before Lord Brougham ; Walbum y. Jngil" 
by, 1 My. & K. 77, and the cases cited by 
i\Ir. Roll yesterday, show this to be the cor- 
rect proposition. The rule as I understand 
it is, that it is not a mere charge of fraud 
or of notice, or any general allegation that 
will sufilice, but the party must put upon the 
record the case which he relies upon, so 
that the court can fairly see that that is the 
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case which is to be relied upon. If the bill 
had charged that the party had waived or 
abandoned the right, and had said he had 
done it by this act or that act, and other* 
wise, but not explaining what *' otherwise" 
meant, I should have followed those other 
cases, and should have thought myself safe 
in applying them to this case. But I think 
the matter alleged is a waiver of the right. 
I will admit that each breach on the part of 
the plaintiff in the non-payment of money 
was a new breach of the agreement, and 
time being of the essence of the contract, 
each breach gave the defendant a right to 
rescind the contract, but the moment the 
breach occurred, the defendants were not at 
liberty to treat the agreement as still sub- 
sisting, and to take the benefit of it at the 
expense of the plaintiflT, if they meant to in- 
sbt that it was at an end. They were at 
liberty to rescind it, but were not impera- 
tively bound to do so. There is no strong- 
er reason for holduig that the forfeiture of a 
lease is waived by the acceptance of rent 
subsequently occurring, than there is in this 
case for holding that the acceptance of an 
instalment of purchase money, (which was 
not due unless the agreement was to be 
continued,) is a waiver of the right to re- 
scind it. The defendant had no right to ac- 
cept the money, except upon the principle 
that an agreement was still subsisting. 

The only question then is, whether the 
payments made to Messrs. Currie and 
Woodgate are to be considered as having 
been made to the defendants, the allegation 
being, that it was paid to them as their 
agents? Now, the allegation upon that 
subject is this : — the bill, after stating the 
agreement to pay, and that various pay- 
ments were actually made, contains this al- 
legation, — **that the said Messrs. Currie, 
Woodgate, and Williams, in the several 
transactions herein mentioned and referred 
to, were, and acted as solicitors and agents 
to the several defendants." Then it goes 
on to insist, that they waived the right to 
rescind the agreement by the acceptance 
by their solicitors and agents, of the sum 
of 725/. on the 11th of June 1842— that 
the 11th of June 1842 being long after the 
last previous payment. It is impossible not 
to consider that as a sufficient affirmation, 
that Currie, Woodgate, and Williams, were 
agents for the parties, for the purpose of re- 
ceiving the money. 

The only remaining point insisted upon 



was, that each payment was a condition 
precedent to the right of Hunter to call for 
the execution of the deed, or in fact to call 
for the benefit of the agreement with the 
defendants. It was argued, that the bill 
could not properly be filed before the plain- 
tiff had, out of court, performed kit agree- 
ment. The general rule in equity certainly 
is not of that strict character. A part/ 
filing a bill submits to do everythmg that is 
required of him, and the practice of the 
court is, not to require the party to make a 
formal tender ; it is said that he does it by 
filing his bill; at all events, in this case 
where, from the facts stAted in the hill or 
from the evidence, it appears that the ten- 
der must have been a mere form, and the 
party might or would have refused to ac- 
cept the money ; the defendants, according 
to the allegation in the bill, insist that the 
agreement is altogether void. Hunter is at 
liberty to contend, that the tender would 
have been simply an act of form, not at- 
tended with any benefit. It does not ap- 
pear to me necessary to rely upon that, be- 
cause I see the stipulation as to that has 
been waived, it must follow that a contem- 
poraneous performance of the agreement 
by all the parties of the respective parts of 
the agreement must be inferred by this 
court. It is not, as a law, where a party 
may succeed and aflerwards bring a cross 
action. 

It appears to me that the bill is sustain- 
able, and the demurrer must be overruled. 

Before the Vice Chancellor of England. 

Pbabson v. London and Bikxikghait 
Railroad Coxpant. — April 2Ut and 
22nd, 1845. 

TIME. — ^FORFEITUBE. — SHARES. 

A railway company issued certain new shares, and 
gave the proprietors of the old shares the (nytion 
of taking the new ones, without expressly fixing 
the time within which the application was to be 
made ; but they directed that all shares not ap- 
propriated should be allotted to such proprietors 
as snould apply for shares before a certain day. 
Held, that the right of taking the shares deter- 
mined on that day, although in conaequence a 
proprietor might be excluded bom the possibility 
of exercising it. 

This was a bill filed by Sir Edwin Pear- 
son against the London and Birmingham 
Railway Company, to obtain eighty shares 
of 20/. each in that railway, to which be 
alleged himself to be entitled imder the fol* 
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lowing circumstances : In the year 1843 an 
act of parliament authorised the company 
to raise a sum of 70,000/. by an issue of 
further shares, in the manner to be fixed by 
a general meeting of the company. In 
consequence, a general meeting was held 
in the month of July in that year, and a se- 
ries of resolutions were passed^ by which it 
was determined that the required sum should 
be raised in shares of 20/. each, which, by 
the second resolution, were to be offered to 
the existing proprietors of registered shares, 
and to such holders of scrip as might be 
willing to convert their scrip into registered 
shares before the 10th day of August in thsit 
year, at 10/. discount, in the proportion of 
1 new share for every 5 shares held by 
them. No time was expressly fixed within 
which the parties holding registered shares 
at the date of the meeting were required to 
declare their acceptance of the new shares 
to which, under these resolutions, they 
would become entitled ; but the fourth of 
the above-mentioned resolutions declared 
that the shares which should not be sub- 
scribed for, according to the option given to 
the proprietors by the second resolution, 
should be allotted among those proprietors 
who might, on or before the 10th of Au- 
gust, have applied for shares in certain pro- 
portions. 

At the time when these resolutions were 
passed. Sir Edwin Pearson held 400 regis- 
tered shares in the company, and was there- 
fore entitled to 80 of the new shares. A 
written notice of the resolution was sent, 
immediately afler the meeting, to his resi- 
dence in London, but Sir Edwin was at the 
time absent at Naples, and received no in- 
telligence of the resoluttons until the 12th 
of August. On that day he wrote to the 
secretary of the company, stating his desire 
to take the shares which he had a right to 
claim under the above resolutions, and ex- 
plaining the cause of his delay in making 
the application. On the 2nd of September 
he received a letter from the secretary of 
the company in reply, regretting that his 
absence from the country should have de- 
prived him of the exercise of his option to 
take the shares, but informing him that they 
had been disposed of. Sir E. Pearson did 
not return to this country until an advanced 
period of the following year ; and in March 
last filed his bill, to claim from the company 
80 of these 20/. shares, on the terms at 
which they were offered by the resolutions. 



To this bill the company demurred ; and the 
demurrer now came on for argument before 
his Honor. 

Mr. Stuart and Mr. Malinsj for the com- 
pany, contended that by not applying before 
the 10th of August, Sir £. Pearson had for- 
feited his right to the shares ; and could not 
call upon the court to relieve him against 
the forfeiture, because he could not, from 
the nature of the case, make any adequate 
compensation for the loss inflicted upon the 
company by his delay. Spctrks v. lAver- 
pool Waterworks Company^ 13 Ves. 428. 
Upon the delay in filing the bill, they cited 
Fendergast and Turion^ 8 Jur. 205; 13 
Law Jour. N. S. 268. 

Mr. /. Parker and Mr. Pearson^ for the 
bill, contended that as the creation of new 
shares had a tendency to deprecate the val- 
ue of those already existing, the option of 
taking them was one which ought, equita- 
bly, to be given to the previous proprietors, 
and which it might be presumed the com- 
pany intended to give them. Therefore, if 
the company did not, by the resolutions, ex- 
pressly exclude all but such as might apply 
within a certain fixed time, which they had 
not done here, the court would look upon 
them as meaning to include all who do ap- 
ply within a reasonable time: as Sir E. 
Pearson had certainly done, since he had 
made his application as soon as possible af> 
ter the intelligence reached him. The 
shares not applied for would indeed be dis- 
tributable among those proprietors only who 
had made application before the 10th of 
August ; but these would be entitled only to 
such shares as might be ultimately un- 
claimed. 

The VicB Chanoeixor without hearing 
the reply. This seems to me a plain case. It 
is true, the meaning is not expressed soclear- 
ly as it might have been ; but the question 
is, whether it is not expressed sufficiently 
clearly. No doubt the second resolution 
mentions the 10th of August in such a con- 
nexion with the parties who might hold scrip 
as not to be expressed applicable to any but 
such parties; still it would be somewhat 
whimsical to say that an unlimited time was 
given to the register of shareholders to de- 
clare their option, while the holders of scrip 
were to have only till the 10th of August* 
But the thing is made quite clear by the 
fourth resolution, which settles that the 
shares remaining unappropriated shall be 



300 



THE NEW YORK LEGAL OBSERVER. 



English Cases — Chancery. 



allotted among those who had applied on or 
before the 10th of August. It is said that 
the new shares were to be for the benefit 
of all the proprietors ; but that is not so, 
for the benefit is restricted to such as should 
be proprietors of shares on the 2drd of Ju- 
ly, or have converted scrip into shares be- 
tween that time and the 10th of August ; 
and then to such only as should have at 
least 5 shares. Therefore, I think it quite 
clear that on the 10th of August the rights 
of the parties were vested, and no claim 
could bo made afterwards. 



Darbon v. Rickabds, ISth Aprilj 1845. 

WILL, CONSTRUCTION OF. ^ANNUITY. 

ACCUMULATION. 

A. by his will gave certain leasehold property to 
trustees, upon trust to apply the rents and profits, 
in the first place, in payment of an annuity of 
50/. to his daughter-in-law, and to accumulate 
the surplus for the benefit of his three grand- 
daughters : Held, that the annuity was not a 
charge upon a sum of money in the hands of the 
trustees, which had been accumulated from sur- 
plus rents, although the leases of the property 
had nearly expired, the testator having express- 
ly excluded any sale of the propeity, except in 
the event of the death or second marriage of his 
daughter-in-law. 

Joan Darbon, the testator in the plead- 
ings named, by his will, dated in January 
1819, after giving certain specific legacies 
and making certain provisions out of his 
real estate for the benefit of his wife, gave 
the residue of his personal estate to his ex- 
ecutors, upon trust with all convenient 
speed after his decease to sell and convert 
the same into money, and invest the pro- 
duce thereof in government stock or fiinds, 
or on real securities, and to stand possessed 
of such stocks or funds upon trust to permit 
his wife, Elizabeth Darbon, to receive tfae 
interest, dividends, and annual pre Juce 
thereof for her life, and after her decease, 
then in trust for his three grand-daughters, 
Elizabeth, Sarah and Sophia Darbon, equal- 
ly, one moiety of the respective shares of 
his said three grand-daughters to be paid to 
them on their respectively attaining their 
ages of 21 years, and the other moiety 
thereof to be paid on their respectively at- 
taining the ages of 25 years, with benefit 
xof survivorship. The testator then gave 
his two leasehold messuages in Great Rus- 
fiel Street, Bloomsbury, to his executors, in 
trust, in case his daughter-in-law, Mary Ann 
Darbon, widow of his late son, should re- 



main the widow of his son at his decease, 
out of the rents and profits thoreof to pay 
to his said daughter-in-law, so long as she 
remained the widow of his said late son, 
the clear annual sum of 50/., by half-yearly 
payments, the first payment to be made at 
the expiration of six months after his de- 
cease ; and upon further trust to lay out and 
invest the surplus rents, issues, and profits 
of his said two leasehold messuages in ibe 
names of his said trustees, in the public 
stocks or funds, or upon government or real 
securities, at interest. And the testator di- 
rected that his said trustees should stand 
possessed of such surplus, and of the inter- 
est, dividends, and annual produce thereof, 
upon such and the like trusts for the benefit 
of his wife for her life, and after her de- 
cease, for the benefit of his three grand- 
daughters, and with such benefit of survi- 
vorship between them as were thereinafter 
expressed and declared concerning the 
stocks, funds, and securities to be purchased 
with his ready moneys and the moneys to 
arise from the sale of his residuary personal 
estate, and the interest, dividends, and an- ' 
nual proceeds thereof respectively; and 
from and immediately after his decease, in 
case his daughter-in-law, Mary Ann Dar- 
bon, should have married again at his de- 
cease, or from and after the decease or sec-- 
ond marriage of his said daughter-in-law, 
as the case might be, then upon trust that 
his trustees should with all convenient speed 
sell and dispose of his said two leasehold 
messuages or tenements, and lay out and 
invest the moneys arising from the sale 
thereof in the public stocks or fimds, or upon 
government or real securities, at interest, 
and stand possessed of such last-mentioned 
stocks, funds, and securities, and of the in- 
terest, dividends, and annual produce there- 
of respectively, upon such and the like trusts 
for the benefit of his wife for her life, and 
after her decease, for the benefit of his three 
grand-daughters, for their sole and separate 
uses and benefits, and with such benefit of 
survivorship between them as were therein- 
before expressed concerning the stocks, 
funds, and securities to be purchased with 
his ready moneys and the moneys to ariso 
from the sale of his said residuary personal 
estate, and the interest, dividends, and an- 
nual produce thereof respectively. 

The testator died in July 1821, leaving 
his widow and daughter-in-law and his 
grand-daughters, the youngest of whom at- 
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tainpd her age of 25 years on the 15th of 
October, 1835. The rents of the two lease- 
hold houses amounted to 95/. a year, and 
the executors, afler paying the annuity of 
50/. to the testator's daughter-in-law, invest- 
ed the surplus in the funds, and paid the div- 
idends of the stock so purchased to the tes- 
tator's widow until her death, which hap- 
pened on the 9th of Febniary, 1831, sub- 
sequently to which the whole of such sur- 
plus and dividends had been suffered to ac- 
cumulate and amounted to 900/. 3 percent, 
annuities. This suit was instituted by one 
of the' grand-daughters, and the bill prayed 
that herself and sisters might be declared 
entitled to the surplus rents, and that the 
900/. and the future surplus rents, afler pay- 
ing the annuity of 50/., might be divided be- 
tween them. The testator's daughter-in- 
law, on the other hand, insisted that as the 
leases of the houses would shortly expire, 
all accumulations should be reserved for the 
purpose of satisfying the annnity, for which 
there would otherwise bo no provision. 

Mr. Koe and Mr. Rogers said, that the 
annuity being given out of the rents and 
profits of the leasehold houses, and there 
being an express dispositon of the surplus, 
the intention of the testator could only be 
carried into effect by an order according to 
the prayer of the bill. 

Mr. BetheU and Mr. Glasses contra, urged 
that it was plainly the intention of the tes- 
tator to secure to his daughter-in-law an an- 
nuity of 50/. during her life, and for that 
purpose he had set apart a particular por- 
tion of his estate. If therefore the rents 
and profits of the leasehold houses out of 
which the annuity was payable had been at 
any time insufRcient to provide for the an- 
nuity, the arrears would have been a charge 
upon the carpus of the estate, and as the 
accumulations in the hand of trustees must 
be considered as a part of that corpus^ they 
ought to be held liable in the first place to 
the annuity. They cited Arundcll^ v. Arun- 
dell, 1 Myl. & K. 316; Stamper v. Tick- 
eringy 9 Sim. 176 ; Boyd v. Btickle, 10 Sim. 
595 ; Foster v. Smith, 2 Yo. & Col. C. C. 
193. 

The Vice Chanckllos — ^In order to ar- 
rive at a proper conclusion as to the rights 
of the parties in this case, the court roust 
look at the particular language of the will. 
If it was said that all events the leaseholds 
were charged with the payment of the an- 
32 



nuity, then if any portion of the annuity 
should be in arrear, the whole must be sold ; 
whereas it was plain the sale of the leases 
was only directed in the event of the death 
or second marriage of his daughter-in-law ; • 
and the fact of the testator's having direct- ) 
ed the sale to take place at that time, was 
conclusive against the inference that it 
should take place at any other time. He 
intended, therefore, that the annuity should 
be paid, nnd the surplus rents accumulate, 
and by this arrangement it seemed that the 
testator expressly excluded any sale. What 
he meant was, that the annuity should be 
a charge on the whole, so as to prevent 
his wife from taking the rents and profits 
which, to the extent of the annuity, were 
intended as a provision for his daughter- 
in-law. The three grand-daughters were 
therefore entitled to the accumulations ; but 
the costs of the suit must be paid out of the 
fund. 

IN THE QUEEN'S BENCH. 

Befoie the Ri^ht Honorable Lord DENMAN, 
Chief Justice, &nd the reit of the Judges. 

Habt v. Stevens. — 1st March, 1845, 



EVIDENCE. 



-HUSBAND AND 
MISSORY NOTE. 



WIFE. — PBO- 



A woman, to whom a promissory note had been 
given for a debt due to her, married with A. B., 
he often received interest during her life, but 
there was nothing to show in what character he 
received it, nor that he had declared any inten- 
tion, or done any act expressly for the purpose 
of reducing the note into possession. The wife 
died — the son took out letters of administration 
to hor estate, and then brought an action on the 
note. Held, that the husband was a competent 
witness in this action. 

The mere fact of marriage does not absolutely vest 
in the husband the right to choscs in action he- 
lm ^ing to the wife. 

This was an action of assumpsU hj the 
administrator of the payee of a promissory 
note against the maker. The defendant 
pleaded — 1st, l^hat he did not make the 
note ; 2ndiy, The Statute of Limitations. 
The note had been given to one Ann Hart, 
before marriage; she afterwards married, 
and from that time till her death, a period 
of about twenty years, interest on the note 
was paid. The payments were sometimes 
made to her and sometimes to her husband. 
On the death of Ann Hart, the basband 
having renounced, the plaintifi^ her son, took 
out letters of administration of her estate, 
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and commenced the present action. The 
plaintiff called his father as a witness to 
prove the payment of interest on the note, 
in order to take the case out of the Statue 
of Limitations. Lord Denmarij C. J., be- 
fore whom the case was tried, rejected the 
evidence, and the plaintiff was nonsuited, 
with leave reserved to move to enter a ver- 
dict for the plaintiff. The questions sub- 
mitted to the court were ; — 1st, Whether 
the husband of Ann Hart was a competent 
witness to prove payment of interest on the 
note ; 2ndly, Whether upon the evidence 
the plaintiff had any right of action. 

Mr. Jervis showed cause. 

The Stat. 6^7 Vict. c. 85, was intend- 
ed to remove all objections to evidence on 
the ground of interest. Interested witnesses 
are declared competent witnesses ; provided 
that it shall not render competent any party 
to any suit, or any person in whose imme- 
diate and individual behalf any action may 
be brought. Hero the husband is in fact a 
party to the suit. This action is brought on 
behalf of him, though his son is in form the 
plaintiff, and he is the person entitled to re- 
cover, and therefore not a competent wit- 
ness. 

It is laid down in Comvns* Digest j Baron 
& Feme, E. 3., that '' all chattels personal 
which the wife has in possession in her 
own right, are vested in her husband by 
the marriage, though he do not survive. 
It was held in the case of M^Neilage v. 
Hollaway, 1 B. ^ Aid. 218., that the words 
** chattels personal" were sufficiently large 
to cover a negotiable instrument of this sort. 
In Connor v. Martin^ cited in argument, 3 
Wilson, 5., it was held, that by act of law 
a promissory note became the sole right and 
property of the husband. This note, there- 
fore, vested in the husband. — [Wlghtman^ 
J. Suppose he had done nothing with the 
note, would it have vested in him or have 
survived to the wife ?] In this case the 
note was reduced into possession by the 
husband by the receipt of interest during 
coverture. Payment of interest ensures to 
the husband and raises a fresh promise to 
pay him, and does not raise any promise to 
pay the wife. Payment of interest is equiv- ' 
alent to part payment of the principal, and 
amounts to a reduction into possession ; the 
administrator therefore of the wife has no 
right to bring this action. 

Mr. Godson and Mr. Pashleyy contra. 

In order to exclude the evidence of a wit< 



ness, it must be shown that he has a direct 
and certain interest in the matter, and not 
a possible or contingent interest. The 
question of interest depends on the amount 
of the funeral expenses and the debts of the 
wife dum sola ; because until those are paid 
the husband is not interested in what be- 
longed to his wife. 

According to Coke upon Littleton, 35 1., 
b., ** Marriage is an absolute gifl of all 
chattels personal in possession and in her 
own right, whether the husband survive the 
wife or no ; but if they be in action, as debts 
by obligation, contract, or oiherwise^ the 
husband shall not have them unless he and 
his wife recover them.*' In GaXers v. Ma- 
deley^ 6 Mee d& Wei. 423., it was held that 
the interest on a promissory note given to a 
wife during coverture, the consideration of 
which was money advanced by her during 
coverture, survived to the wife afler the 
death of her husband, unless he reduces it 
into possession in his lifetime. Mr. Baron 
Parke there says, ** A promissory note is 
not a personal chattel in possession, but a 
chose in action of a peculiar nature, but 
which has been made by statue assignable 
and transferrable, accoiding to the cust<xD 
of merchants, like a bill of exchange ; yet 
still it is a chose in action and nothing 
more." Where a promissory note was 
given to a woman dum sola, and she mar- 
ried and the interest was paid to the bus- 
band during his life, it was held that the 
note, as a chose in action, survived to the 
wife, Nash v. Nash, 2 Madd. 133. 

The following authorities were cited in 
argimient : Mitchinson v. Hewson^ 7 T. R. 
348, PhilHskirk v. Pluckwell, 2 M, & S., 
393, Houman v. Carrie, 2 Vernon, 190, 
Richards v. Richards, 2 B ds AdoL 447, 
Walker v. Golling, 11 Mee & WcL 78, 
Williams on Executors, 2 vol. 606, 1 Saun- 
ders' Note 201, last edition. 

Cur» ad* vuli. 

Lord Denman, C. J., delivered the judg- 
ment of the court. After stating the facts 
of the case, his lordship said : At the trial 
it was argued, on the authority of McNeil- 
age v. Halloway, 1 B ds Aid. 218, that the 
husband must be considered the real holder 
of the note and the real plaintiff in the ac- 
tion, for that by the marriage itself he be- 
came entitled to it, and if not so then, that 
he reduced the note into possession l>y the 
receipt of interest in the lifetime of his wife. 
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But we do not adopt the first part of that 
argument, nor does it seem to us that the 
authority of that case is sufficient to estab- 
.• lish that position. The language of Lord 
**; Ettenhorough, who in that case spoke of the 
..; note as becoming absolutely the property of 
'( the husband by the fact of the marriage, was 
'* corrected by Lord Tenterden in Richards y, 
^ Richards, 2 B. & Adol. 447, and by the Court 
of Exchequer in Gaters v. Madeley, 6 Mee 
& Wei. 423, in both of which cases the 
right to the chose in action was treated as 
surviving to the wife. Then as to the 
second part of this argument, we are of 
opinion that the bare receipt by the hus- 
band of interest in the life of the wife, is no 
evidence of a reduction into possession so 
as to vest the property absolutely in him. 
We are therefore of opinion that he was 
competent to be admitted as a witness un- 
der the late act, and that so far, therefore, 
the course adopted at the trial was errone- 
ous. There was in fact nothing to show 
that he received the interest on his own ac- 
count ; and if he received it as the agent of 
the wife, then it was paid to her, and his 
act was itself a recognition of her title. 
That would itself be sufficient to continue 
. the property to her, and it would then go to 
her administrator. The rule must there- 
fore bo absolute. 

Rule absolute. 

In re Isaac Davis — Easter Terniy 1845. 

STBIKINO AN ATTOBNEY OFF THE ROLL FOR 
MISCONDUCT. 

The refusal by an attorney to pay over money be- 
longing to a client, is a ground for applying to 
the court to strike the attorney off the roll. 

An attorney receiyed a sum of money on behalf of 
his client. The attorney's bill of costs was taxed, 
and the allocatur directed a sum of money to be 
paid by the attorney. He kept out of the way 
and evaded the service of the allocatur, and af- 
terwards filed his petition in the Court of Bank- 
ruptcy and obtained his discharge. The court, 
under these circumstances, made the rule abso- 
lute to strike his name off the roll. 

A RULE nisi had been obtained calling 
tipon Isaac Davis to show cause why his 
name should not be struck off the roll of at- 
torneys of this court. Davis had been em- 
ployed by a person to conduct business as an 
attorney, and in the course of that business he 
received several sums of money on behalf of 
his client, amounting in the whole to 590/. 
Davis sent in his bill of costs for 179/. The 



The bill was referred to the master for tax- 
ation, who reduced it by the sum of 76/., 
which made Davis liable for the costs of tha 
taxation. These facts being submitted to 
the master, he made his allocatur, awarding 
the sum of 379L to be paid by Davis. Sev- 
eral attempts were made to serve the allo- 
catur on Davis, which he evaded ; and it 
was then made a rule of court. He waa 
afterwards taken in execution. Ho filed his 
petition in the Court of Bankruptcy, under 
the statue 1^2 Vict. c. 110, and applied 
for his discharge, which was opposed, and 
the case was adjourned ; but he was after- 
wards discharged. 

Sir Frederick Thesiger^ Solicitor Gen* 
eralj showed cause. 

It has never yet been held that disobe- 
dience to an order of court was a ground 
for striking an attorney of the rolls. In two 
cases, exparte Townley, 3 Dowl., and exparte 
Granty 10 M. ds W. 28, it was held that 
where an attorney had been guilty of diso- 
bedience to an order of court, requiring him 
to do a particular act, the proper course was 
to apply for an attachment, and not to apply 
in the first instance to strike his name off 
the roll. Davis assigns as a reason for 
withholding the payment of the money 
awarded by the master, that he had a cross 
claim against the present applicant, arising 
out of circumstances which could not be 
brought under the consideration of the mas- 
ter. 

Mr. Chamockj in support of the rule. 

The attorney against whom this applica- 
tion is made, after receiving the money of 
his employer, has not only refused payment, 
but has evaded the process of this court, and 
has thrown every obstacle he could in the 
way of the proceedings. His bill was not 
submitted to the master for taxation till he 
was compelled to do so ; he then hept out 
of the way to avoid service of the roaster's 
allocatur, and he then files his petition in 
the Court of Bankruptcy. Such conduct in 
an attorney is sufticient to justify the court 
in making this rule absolute to strike his 
name of the roll. In Seftan v. Hillj 10 M. 
^ W. 28, the Court of Exchequer made a 
rule absolute to strike an attorney off the 
roll for alleged misconduct in a cause, the 
misconduct being that of keeping back a 
witness : Lord Abingerf C. B., there says, 
** An attorney who has been guilty of cheat- 
ing his client or the opposite party in such 
a manner as to render himself indictable, is 
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unfit to be allowed to remain on the roil, or 
to practice any court ; and I see no objec- 
tion, on principle, to the court's at once re- 
moving him from it." In Maugham's Lait 
of Attorneys^ ch. 5, s. 2, p. 164, a case of 
Se/ton V. Hill, is cited, where an attorney 
was ordered to be struck off the roll under 
Tery similar circumstances : he had receiv- 
ed money belonging to his client, which he 
refused to pay over. 

Lord Denman, C. J. — I do not at present 
know of any case where the mere feet of 
the nonpayment of a sum of money by an 
attorney has been made the ground of strik- 
ing his name off the roll. A case of Seftan 
V. Hill has been cited in argument, where 
N it was said to have been done. The present 
is undoubtedly a very serious case, and the 
court would like to inquire into the nature 
of that case before giving judgment. 

Cur. ad. vult. 

Lord Denman, C. J. — This was an ap- 
plication to strike an attorney off the roll, 
for misconduct in refusing to pay over a sum 
which belonged to his client. As a prece- 
dent to justify the application, a case stated 
in Mr. Maugham's book on the '* Law of 
Attorneys" was cited. The case is stated 
to have occurred on the 27th of June, 1S21, 
and the court there made the order for strik- 
ing the attorney off the roll under circum- 
stances similar to those which exist in the 
present case. We think that the same 
course ought to be pursued here, and that 
this rule must be absolute. 

Rule absolute. 

: [Practice Court.] 

Before Sir JOHN WILLIAMS, Kt. 

ScHLEsijvGER v. Flerscheim — Hilary 
Term, 1845. 

JLTTAOHUEirr — COWTEMPT TAKPERINO 

WITH WITNESSES. 

The Court will not grant an attachment for a con- 
tempt against a defendant in a cause who has en- 
deavored to dissuade a party subpoenaed to pro- 
^ duce a letter written by the defendant from at- 
tending the trial as a witness. 

Mr. R. Allen moved for an attachment 
against the defendant for contempt. The 
action was for a libel, and the alleged con- 
tempt consisted in an attempt by the defend- 
ant to dissnade an individual named Rose, 
'who had been subpoenaed to produce a cer- 



tain letter written by the defendant, £tom. 
attending as a witness at the trial. Ho 
submitted that this was a contempt which, 
would induce the Court to interfere in.' 
the manner prayed. The tampering witK 
a witness, even though the dissuasion 
should not succeed, was highly punisha- 
ble ; Rns9. C. ifM, 1, 184; citing 1 Hatrk> 
P. C, c. 21, § 15; R. V Lawley, 2 
Str. 904 ; and if committed in the cause 
of a criminal proceeding, would subject tb& 
party to an indictment ; R. v. Stevenson^ 2 
East, 326. From the case of Clementt v. 
WilUiams, 2 Scott, 814, it was evidenr that 
similar conduct in a civil suit would subject 
the party guilty of it to an attachment. 
There a party to the suit who had kept a ma- 
terial witness out of the way and impeded 
the service of a subpoena was held liable to 
this proceeding, and Tindal^ C. J., saj5 
''This is doubtless an offence against jus- 
tice and punishable by attachment, and \a 
a case in the Exchequer, Smith v. Bondy 
where a plaintiff who had furnished his at- 
torney with a false statement afler a judge's 
order requiring the plaintiff's attorney to 
deliver particulars of the plaintiff's resi- 
dence, was held liable to an attachment for 
contempt, and Pollock, C. B., thus expresses 
himself: — I cannot help expressing my 
opinion, that whenever force or fraud is 
used for the purpose of preventing the course 
of justice, the parties are liable to an atcach- 
ment." This language was sufficientlj 
general to include the present case. 

Williams, J. — A criminal case is essen- 
tially different from a civil suit, because the 
public are directly interested in the prose- 
cution of crimes, and it is essential that the 
course of public justice should flow clear 
and undisturbed, whereas they are only re- 
motely interested in causes which merely 
affect civil rights. Now in the case re- 
ferred to, Clements v WilHams, it appeared 
positively that the witness had been kept 
out of the way, and the service of the sub- 
poena had been prevented by the defendant, 
which is not the case here. The plaintiff 
has as yet sustained no injury, and all rests > 
in speculation. If the party appears, and 
the letter is in the handwriting of the de- 
fendant, it may be given in evidence as a 
matter of course ; and on the other hand, 
should the dissuasion of the defendant be 
successful, there is the ordinary remedy oa 
the subpana. Here non constatj that any 
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tiling which has been done is about to ob- 
struct — I will not say the public justice of 
the country, but the justice demanded by an 
individual, and I see no reason to interfere. 

I HOUSE OF LORDS.— 25/A April, 1845. 

; Separate Estates op Makkied Women. 

clause against anticipation. 

The following is an abridgement of a 
case that lately came before the House of 
Lords on appeal. It will doubtless bo ac- 
ceptable to our readers. 

In the year 1831, William Elphinston 
Robertson made a deed of trust whereby he 
directed his trustee to pay the rents and 
profits of an estate to his sister, then the 
wife of Richard Rennie, "declaring that 
this provision to my sister is purely alimen- 
tary and exclusive of the jiis mariti of her 
present or any future husband ; and that it 
shall not be attachable by arrestment or dili- 
gence (execution) of any kind whatever, 
nor assignable, nor subject to any deeds 
which either she or her present or any fu- 

• ture husband may grant in relation thereto, 
y or debts which they may contract." In 
•', September, 1835, a very extraordinary deed 

♦ was executed, whereby the trustee, in con- 
> currence with Mrs. Rennie, who was made 

a party to the instrument, conveyed the set- 
tled property to one Ritcher, upon certain 
trusts, differing materially from those con- 
tained in the original deed of settlement ; 
but more especially differing from them in 
this important respect, namely, that where- 
as by the original deed Mrs. Rennie was 
declared entitled to the entire rents and pro- 
fits for life, yet by this second instrument, 
Ritchie (who was assumed as trustee in 
conjunction with the gentleman originally 
appointed) was authorized to take the man- 
agement of the estate into his own hands 
and to pay out of it certain debts of Mrs. 
Mennie^a husband^ in particular several sums 
advanced to that individual by Ritchie him- 
.^^ self. And with the view of enabling him to 
: do this more effectually, Mrs. Rennie was 
i put upon an allowance, under the deed, of 
\ a sum to be paid by Ritchie at discretion, 
^ but which sum was in no event to *' exceed 
H £W per annum," until the debts contracted 
% by the husband should all be discharged. 
A proceeding was resorted to in 1837 
before the Court of Sessions in Scotland, to 
bave this deed of devolution in favor of 



Ritchie set aside, as being a breach of trust 
on the part of the original trustee, and so 
far as Mrs. Rennie was a party to it, a vio- 
lation of the interdiction against anticipation. 
This proceeding was instituted by Mrs. 
Rennie herself, with her husband's concur- 
rence. The Court of Sessions (in Scot- 
land) gave judgment for the defendant ; 
that is to say, they supported the deed at- 
tempted to be set aside. But upon appeal 
to the House of Lords, it was made to ap- 
pear that the question which had been treat- 
ed by the Coui*t below as of but little con- 
sequence, was really one of great import^ 
ance. It was argued for two days before 
the Law Lords Brougham^ Cottenham and 
Campbell. 

Mr. Anderson and Mr. Macqueen, who 
were counsel for the appellants, showed 
that the separate use had originated in 
Scotland under circumstances similar to 
those which had given birth to it in Eng> 
tand ; that its objects in both countries were 
the same ; and that although, atone period, 
doubts existed as to the policy of such ar- 
range ments of property in the married state^ 
yet that now these doubts were no longer 
entertained, the separate use being univer- 
sally regarded as a contrivance that ought 
to be countenanced and kept up. Then as 
to the clause against anticipation, it was 
nothing more than a means devised by con- 
veyancers to render the separate use secure* 
by placing it beyond the wife's own power 
to destroy it. The cases in the English 
Courts of Equity, especially that of Tullet 
V. Armstrong, 1 Beav. 1, were then cited,^ 
and the admirable judgment of Lord Lang^ 
dale in that case was shown to bear in eve- 
ry material respect on the policy of the law 
of Scotland. The Lord Advocate and Mr. 
Bailliej of the Scotch bar, were heard for 
the respondents, and contended that by the 
law of Scotland such clauses as that here 
occurring in restraint of anticipation did not 
prevent a wife from assigning her separate 
property for debts of an alimentary charac- 
ter ; but the House having taken some time 
to consider the question, gave judgment oa 
the 25th April, 1845, reversing the decree 
of the court below. We extract the follow- 
ing from the speeches of the Law Lords : . 

Lord Campbell, It is not disputed that 
the law of Scotland recognizes the settle- 
ment of property as an alimentary provi- 
sion for a married woman, and that it may 
be made not assignable or subject to debt 
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or diligence, according to the principles 
upon which many cases have been decided 
in England, which are all to be found cited 
in Tulie v. Armstrong, 1 Beav. 1 ; 4 My. 
& Cr. 377. But it is said there is an ex- 
ception in favor of alimentary debts. It is 
unnecessaiy here to inquire how far an ali- 
mentary ^d can be anticipated for past al- 
imentary debts; because it seems to me 
quite clear that none of these items were 
the almentary debts of Mrs. Rennie. The 
advances were to Mr. Rennie, or for the 
support of the family while he was living in 
England ; and for the whole amount he was 
personally liable. The debts, therefore, 
were the debts of the husband and not of the 
wife ; and for the debts of the husband, I 
am of the opinion that an alimentary fund 
so appropriated for the maintenance of the 
wife cannot be assigned. I am therefore of 
opinion that the interlocutors supporting the 
validity of the deed of assignment must be 
reversed. 

Lord Brougham. My Lords, I take the 
same view of the case with my noble and 
learned friend. 
^ Lord Cottenham.* My Lords, it appears 
' to me if this interlocutor were to stand it 
would be impossible hereafter to secure the 
interests of a married woman. 

In this country, as in Scotland, it has 
been found necessary for the interests of 
society that means should exist by which 
either the parties themselves, by contract, 
or those who intend to give a bounty to a 
family, may secure that for the bene6t of the 
wife and children, without its being subject 
to the control of the husband. In this coun- 
tJ^y it is well known, that it has been sub- 
ject to considerable fluctuation from the 
time that that doctrine was first established, 
though it is now very firmly established ; and 
no difficulty occurs as to the mode of carry- 
ing that object into efiTect. 

When first, by the law of this country, 
property was settled to the separate use of 
the wife, equity considered the wife as a 
femme sole, to the extent of having a domin- 
ion over the property. But then it was 
found that that, though useful and operative 
so far as securing to her a dominion 
over the property so devoted to her sup- 
port, was open to this difficulty, that she 
being considered as a femme sole was of 
course at liberty to dispose of it as a femme 



* The speech of Lord Cottenham is given at 
length as far as it relates to the general question. 



sole might have disposed of it ; and that of 
course exposing her to the influence of her 
husband, was found to destroy the object of 
giving her a separate property. Therefore, 
to meet that, a provbion was adopted of pro- 
hibiting the anticipation of the income of , 
the property, so that she had no dominion 
over the property till the payments actually 
became due. That is the provision of the 
law as it now stands, and that is found per- 
fectly sufficient for securing the interests of 
married women. 

In Scotland much the same course is 
adopted, the same objects have been work' 
ed out, though not propisely in the same 
way, but still there is by the law of Scotland 
a protection in favor of an alimentary fund, 
and there is a provision that the alimentary 
fund shall not be assignable. Those are 
two provisions very much corresponding' 
with the provisions which have been adopt- 
ed in the law of England — but if the present 
deed were to stand, there would be an end 
to that protection. This is not only an all- 
mentary fund in its nature, but it is in terms 
declared to be so. It is declared not to be 
assignable — ^but it has been assigned, not 
for past aliment for the wife and her family, 
but for expenses incurred for the conve- ', 
nience of the family at large, or for the pri- ; 
vate expenditure of the husband. I think, 
therefore, upon that ground, that this deed 
is clearly bad. 

It is also clearly bad as being a direct 
breach of trust : the original trustee had no 
right whatever todivest himself of the duties 
which he had assumed to himself^ and to 
transfer to others that discretion which was 
personal to himself. 

Judgment reversed. 



THE ROLLS COURT. 

Before the Right Honorable Lord LANGDALE, 
Master of the Rolls. 

Wallond v. Wallond. — Bth Aprilj 1845. 

VENDOR AND PURCHASBB. OPBNING BID- 
DINGS. 

The court will not make an order for opening bid- 
dings, although the sum offered b;^ the proposed . 
purchaser be of an amount sufficient to satis^ '< 
the rule of the court, if the property be of such '[ 
a nature that the sale of it may be placed in j^ 
jeopardy, should the contract founded upon the * 
higher bidding not be completed. 

This was a motion for opening the bid- 
dings on the sale of an estate which had 
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been sold under the direction of the court. 
The sale in the first instance took place in 
June 1844, when the amount bid was 
4,700/.; but on the 14th of November, 
1844, an order was obtained for a resale, 
'. under which the property was again sold 
on the 5th of March, 1845, when it was 
purchased for 5,500/. On this sum an ad- 
vance was now proposed to be made of 
350/., and hence the present motion. 

Mr. Mylne, in support of the motion, said, 
that the advance ofiered Kvq.8 more than the 
practice of the court required, which was 
only 4 per cent., and he conceived the or- 
der was therefore almost a matter of course. 
fie cited Lawrence v. HaUiday^ 6 Sim. 
296; Coc ane v. Cochrane, 2 Russ. & 
Mjl. 685 ; Free v. North, 2 Yo. & Col. 623. 

Mr. Turner^ contra, insisted that there 
were no just grounds for opening the bid- 
dings in this case, and that great loss might 
be the consequence of an order for the pur- 
pose. The property consisted of a parson- 
age, which was held for two lives, and if 
one of the lives were to drop, a new pur- 
chaser might refuse to complete, and the 
value of the property would be materially 
lessened. At the sale there was only one 
bidder besides the party declared the pur- 
chaser ; and the party now seeking to open 
the biddings was a nominee of the solicitor 
of one of the defendants to the cause. It 
was also a creditor's suit, and the interests 
of the parties entitled to the produce of the 
sale ought not to be put in jeopardy. He 
cited Williams v. Atlenhorough, Turn. & 
Buss. 70. 

Mr. Morison for the plaintifi*. 

Mr. Chapman for a mortgagee. 

Mr. Mylncy in reply. — If the proposed 
purchaser opened the bindings he would be 
bound by the ofler which he made. 

The Master of the Rolls said, that would 
not be 8o if a man of straw bid over him. 
There was no case where, fi-om the nature 
of the property, great loss might be sus- 
tained, that the court consented to biddings 
being opened. He should have no objec- 
tion to make the order if an arrangement 
could be made so that the parties entitled 
might be secured from loss, but not other- 
wise ; for although the advance oflered was 
flufiicient according to the rule of the court, 
the tenure of the estate was a material 
consideration. The motion therefore must 
be refused, unless such an arrangement as 
he had suggested could be made. 



PRINCIPLES OF EQUITY. 

FRAUD. 

It is impossible to lay down any rule 
which shall comprehend all fraud. Fraud 
is infinite. 

" Quaeritur at crescunt tot ma^a volutnina legia ? 
In promptu cansa est crescit in orbe dolus." 

It is civil, not criminal, fraud which is 
relievable in equity. " No length of time," 
said Lord Erskine, ''can prevent the un-> 
kennelling of fraud." And Lord Northing- 
ton says, " The question is whether delay 
will purge a fraud? Never while I sit 
here. Every delay arising from it adds to 
its injustice, and multiplies the oppression." 
In oi^er to prevent fraud, transactions be- 
tween attorney and client, purchases of 
trust property by trustees, sales or agree- 
ments by expectant heirs, dsc, are void. 

The prevention of mischief constitutes a 
very important branch of equity. The writ 
of injunction is the instrument used for this 
purpose. Injunctions are either common 
or special. The common injunction is 
granted to stay proceedings at law. When- 
ever a party by fraud, accident, or other- 
wise, has an advantage by proceeding in a 
court of ordinary jurisdiction, which would 
make the court an instrument of injustice, 
equity will restrain the party from using 
the advantage thus gained. Special injunc- 
tions are granted to restrain the infringe- 
ment of patents or copyrights, to restrain 
the negotiation of bills of exchange or 
promissory notes, and in other cases to 
which the lecturer directed the attention of 
students as of indispensable use in practice. 
The foUowtng bills have been ranked under 
this head, all aiding in the prevention of 
fraud : Bills of peace ; of interpleader ; of 
certiorari ; to perpetuate testimony of dis- 
coverty ; quia timet to prevent loss ; for the 
delivery up of deeds, dtc; for apportion-, 
ment or contribution ; for assignment of 
dower; for a partition; to establish a 
modus; to marshal securities; to secure 
property in litigation; to compel the lord 
of a manor to admit a copyholder, dec. 

There are four principles governing 
equity in the redress of frauds — 1st. The 
rule of law that a fraud is never to be pre-, 
sumed, it must be proved from the acts 
done. '' Dolum non liisi perspicuis indiciis 
probari convenit;" but In some cases that 
may be a fraud in equity which is not so. 
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I_ 

at law. 2nd. An impeached deed cannot 
be set up on considerations wholly different 
from those alleged in it. Srd. If the prin- 
cipal bo releas^, parties who would have 
been secondarily liable cannot be proceeded 
against. 4th. A deed cannot be set aside 
in part for fraud ; it must be set aside in 
totOy and a fraudulent deed will be thus set 
aside, although innocent parties be interest, 
ed under it. Although these principles 
may be strained or departed from in par- 
ticular cases, these are the exceptions, the 
others being the general principles to which 
the learned lecturer directed the student's 
attention. 



PRACTICAL POINTS. 

BKOKXR — SPECIAL CONTRACT— NEOLIOENCE 
DAMAGES. 

A broker is one employed to negotiate 
bargains between parties in matters of trade, 
commerce, or navigation. In many re- 
spects he is agent for both parties ; being 
in fact a sort of middleman, or go-between, 
who never acts in his own name, but al- 
ways in the name of those who employ 
him. He is not entrusted with the custody 
or possession of goods ; in which regard, 
as well as in sundry other particulars, his 
functions are distinguishable from those of 
factor or consignee. The law has not only 
prescribed certain duties, but h^ls annexed 
certain powers to particular species of 
agencies. Thus, it is settled that auc- 
tioneers can sell goods only for ready mon- 
ey, but factors may sell on credit, 3 Chltty 
Com. 6i Man. 199. 

It may so happen, however, that a per- 
son who is professedly a broker, and a 
broker only, may hy special agreement un- 
dertake to act as a factor or consignee, in 
which event the responsibilities attaching 
to those characters, will of course bo su- 
peradded to those of his proper calling of 
broker. In the above case the circumstan- 
ces were of this nature : In January 1836, the 
plaintiffs, linseed crushers at Branbridge's, 
in Kent, employed the defendant, an oil 
broker in London, to sell for them a certain 
quantity of linseed oil. A sale was effected 
by the defendant, to whom the plaintiff con- 
signed the commodity to be delivered by 
him to the buyer upon payment of the price. 
The defendant, however notwithstanding 
this special agreement, delivered the oil 
v^ithout receiving payment ; and the action 



was brought to recover damages in respect 
of the loss consequently sustained. The 
case was tried before Lord Denman^ and 
the jury returned a verdict for the plaintiffi. ^ 
The defendant moved in arrest of judgment, ', 
on the ground that the declaration, which | 
was in case, did not state a good cause of , 
action ; and judgment went for the defen- *^ 
dant. But upon a writ of error in the Ex- * 
chequer Chamber, that judgment was re. 
versed; the defendant thereupon carried 
the cause by a further writ of error to the 
House of Lords ; where, afler copious ar- 
gument, the following opinions were dC" 
livered : 

Lord Brougham. It is wholly unneces . 
sary to ask whether the Court of Queen's 
Bench was right in its notion of the office 
of a broker, namely, that he was not to do 
more than to make contracts ; that he was 
not to obtain a ready money price, or even 
to sell goods consigned to him, which is in- 
deed rather the office of a factor or a con- 
signee than of a broker. But a broker, 
besides making contracts and passing the 
property in goods, which are his proper 
functions, may specially contract to act as 
factor or consignee. He may undertake to 
have the control over the goods, and deliver 
them for the price stipulated, which in thi9 
case was a ready money price. The 
breach is, that he delivered them on credit^ 
whereby the plaintiffs were damnified. 

Lord Cottenham assented to the law laid 
down by the Chief Justice Tindal, in deliv- 
ering the judgment of the court of the Ex- 
chequer Chamber, namely, that the duty of 
the defendant arose from his express con- 
tract, so stated in the declaration, and not 
simply from his character of broker. Judg- 
ment affirmed. Broum v. Boorman^ 11 
Cla. dc Fin. 1 ; House of Lords, 

DISCOVERY. 

A defendant is not bound to discover the 
principal &ct, or any one of a long series 
or chains of facts, which may contribute to 
establish a criminal charge against himself 
and he cannot wave his right by any agree- . 
ment. Accordingly, where pending pro-V 
ceedings in a cause, the plaintiff indicted - 
the defendants in respect of the same trans-' 
action, the time for answering was extend- 
ed until afler the trial of the indictment. 
Lee V. Rted, 5 Bea. 381 
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AFFIDAVITS BY PERSONS RESI-^ 
DING ABROAD TO BE USED IN 
THE ENGLISH COURTS. 

The rapidly increasing intercourse by 
foreign nations with England, and the num- 
ber of British subjects who, for purposes of 
pleasure or business, are temporarily or 
porinanently residing abroad, renders some 
recent decisions with respect to the admis- 
sibility of affidavits made in foreign coun- 
tries to be used in the English courts, de- 
serving of attention. For years the courts 
of common law there have deemed it ex- 
pedient to receive such affidavits when 
properly verified, Dolmer v. Barnard^ 7 T. 
K. 521 ; but it seems to be essential to the 
validity of such instmmenta, in every in- 
stance, that they should be sworn before a 
person duly authorized to administer an 
oath. 

By the Stat. 6 G. 4 c. 87 §20, it is en- 
acted, *^ that it shall be lawful for the con- 
sul-general or consul, appointed by his 
Majesty at any foreign port or place, when- 
ever he shall be required and whenever he 
shall see necessary, to administer at such 
port or place any oath, or to take any affi- 
davit, or affirmation, from any person or 
persons whomsoever, and every such oath, 
affidavit, or affirmation, shall be as good, 
valid, and effectual, and shall be of the like 
force and effect, to all intents and purposes, 
as if such oath, affidavit, or affirmation had 
been administered, affirmed, sworn, had or 
done, before any justice of the peace or 
notary public in Great Britain or Ireland, 
or before any other legal or competent au- 
thority of the like nature." 

It would be unprofitable here to speculate, 
-whether it might not have been more expe- 
dient for the British government to have 
substituted, in every instance, a recognized 
and responsible officer like the British con- 
sul — acquainted in some degree with Brit- 
ish laws and customs — for the multitude of 
officials of various degrees of intelligence, 
who, according to the laws or customs 
of foreign countries, are authorized to ad- 
32 



minister oaths within their several local!- 
ties. It is enough to observe, that the en- 
actment above cited, does not admit of so 
comprehensive a construction, and that 
the authority of a Brithish consul abroad 
is limited, in this respect, to those cases 
in which an oath or affidavit would be 
valid when taken before a justice of peace 
in England. A justice of the peace or 
other authority of a like nature, is not au- 
thorized to administer an oath or take an 
affidavit in a cause depending in any of the 
superior courts in England, nor is a British 
consul authorized to administer or take affi- 
davits in such cases. The point was dis- 
cussed and expressly decided in the case of 
Le Veux v. Berkeley, 2 D. dc L. 31 ; where 
an affidavit was produced in support of an 
application for a new trial, which was 
sworn before the British consul at Paris, 
whose signature was verified by a person 
in the foreign office. The objection was 
taken and prevailed, that the affidavit was 
sworn before a person not competent to 
take an affidavit, in any proceeding in 
which an affidavit sworn before a justice 
of the peace would be insufficient, the court 
citing the case of ex parte Hutchinson, 4 
Bing. 606 ; 1 M. <k P. 559 S. C. as di- 
rectly in point. The result of this decision 
is, that affidavits made abroad, to be used 
in a cause depending in the English courts, 
must be sworn before some person autho- 
rized by the law of the country in which 
the affidavit is sworn to administer an 
oath, and should be verified by an affidavit 
sworn in England, stating that the person 
administering the oath had been authority 
so to do, by the law of the foreign country. 
While on this subject we may notice in 
cases of affidavits, verifying the due taking 
of acknowledgments of deeds by married 
women, pursuant to the Statute, (3^4 
Wm. 4 c. 75 §85,) the court of common 
pleas has not enforced a rigid compliance 
with the rule, which directs " such affida- 
vits to be taken before a person duly au- 
thorized to take affidavits in that court, or 
before some magistrate of the place where 
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the acknowledgment is taken, having au- 
thority to administer an oath;'' R. U. 14 
Geo. 3. C. P.; 2 M. <k G. 424, for in a 
late case it was held, (In re Maria Ann 
FickersgilU 6 M. & G. 1^50,) that an affi. 
davit ot* the acknowledgment of a deed 
sworn before a person who describes him- 
self as ** Minister of the British Chapel at 
Moscow," was sufRcient, it appearing that 
majistrates in Russia had no authority to ad- 
minister oaths, and that there was no Eng- 
lish notary public or British consul within 
400 miles of Moscow, the nearest being at 
St. Petersburgh. 

ASSIGNMENT OF GOODS AND 
CHArrELS. 

A mortgage of a trader's stock is not 
fraudulent, per <6, though it is provided 
therein, that until condition broken, he may 
retain in his possession and use, all the 
mortgaged property, without hindrance or 
interruption from the mortgagee; and 
though there is an oral agreement of the 
parties, at the time the mortgage is eiecu- 
ted, that the mortgagor may sell and dis- 
pose of the mortgaged property, and apply 
the proceeds to his own use, he promising 
that if he should make large sales thereof 
he would add to the mortgagee's security 
by other property. The presumption of 
fiaud arising from such a mortgage and 
agreement, may be repelled by satisfactory 
evidence. Briggs v. ParkmaUy 2 Metchalf, 
258. But such an assignment will be con- 
strued according to the letter of the instru- 
ment. 

In a recent English case an assignment 
was made by way of mortgage, by a lessee 
to his lessor of furniture and stock in trade, 
in about, upon, and belonging to an inn, 
with a power upon nonpayment to enter 
into, possess, hold and enjoy the inn for the 
residue of the assignor's term therein, and 
** to tdlse, po89esSt hold^ and enjoy all the 
goodSf chattels J effects and premises.^^ Upon 
the construction of this instniment it was 
held by the court of conunon pleas, that 
nothing passed but what was in, upon or 
about the inn at the time of the assign- 
ment. The chief justice (Ttncia/,) said 
it might have been different if power had 
been given to enter upon default, and to 
take the goods, chattels, and effects then in, 
upon, or about the inn. Taffield v. -Hi//- 
mattf 6 Mand. G. 245. 



VENDOR AND PURCHASER. 

It is well established that in sales by 
auction a vendor has a right to employ one 
person to protect his interest, so that the 
property put up for sale may not be sacri- 
ficed, hug. Vend, ^- Pur. p. 3; where, 
however, more than one person is employed 
to bid, it becomes a mock auction, and the 
purchaser cannot be held to his contract, ib, 
p. 4. An agreement, however, by two persons 
who are desirous of purchasing an estate 
advertised for sale by auction, that one of 
them shall not bid against the other it 
seems is not illegal ; thus, A. and B. agreed, 
tbat, in consideration of A.'s withdrawing 
his opposition to B.'s purchase of an estate 
at a sale by auction, A. should have the 
right of pre-emption of that estate and of 
another estate belonging to B. during B.'s 
life time, and fur twelve months after his 
decease. It was held, (the agreement be- 
ing founded upon valuable consideration,) 
that it could be enforced against the devi- 
zees in trust, and cestui que trusts under the 
will of B.^Galton v. JEmusSy 1 CoU. 243- 

INJUNCTION. 

If the plaintiff chooses to select a set of 
circumstances as constituting his case, and 
the defendant in his answer represents that 
the facts of the case were totally difierent^ 
and are such as he represents on his an* 
swer, the court will not allow the plaintiff^ 
in opposition to his own case on the bill, to 
speculate on the facts which are stated in 
the defendant's answer, and say that out of 
them an equity arises which he has not 
thought proper in the first instance to adopt. 
In such a case, if a common injunction has 
been granted, it will be dissolved ; but if 
the bill is amended, abandoning the original 
case and substituting the case in which the 
defendant had put in his answer, an injunc- 
tion will, on application, be granted. Cresy 
V. Beavan^ 13 Sim. 09. 

DEVISE OF TRUST ESTATE. 

In a case that came before the Vice 
Chancellor of England, where a testator 
devised the trust estate, his honor thus ex- 
pressed himself. 

" I must enter my protest against the 
proposition, that it is a beneficial thing for 
a trustee to devise am estate which is vested 
in him in that character. My opinion is^. 
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that it is not beneficial to the testator's 
estate, that he should be allowed to dispose 
of it to whomsoever he may think proper ; 
nor is it lawful for him to make any dispo- 
sition of it. He ought to permit it to de- 
scend, for in so doing he acts in accordance 
with the devise made to him. If he devises 
the estate, I am inclined to think that the 
court, if it were urged so to do, would order 
the costs of getting the legal estate out of 
the devisee to be borne by the assets of the 
trustee. I see no substantial distinction 
between a conveyance by act inter vivos 
and a devise, for the latter is nothing but a 
post mortem conveyance ; and if the one is 
unlawful, the other must be unlawful. 
Cooke v. Crawford^ 13 Sim. 97. 

BILLS OF EXCHANGE. 

The following recent decision appears 
to be new: 

The drawer of a bill of exchange had no 
notice of the dishonor thereof, but subse- 
quently promised to pay it. It was held, 
that such promise did not admit the notice, 
but merely amounted to a waiver thereof. 
Chapman v. Annetty 1 C. & R. 552. 

♦CRIMINAL LAW. 

J 

LARCENY. 

There is frequently great difficulty in 
making out what amounts to a larceny ; 
there have been two recent decisions in the 
English courts of some nicity, to which wo 
direct the attention of our readers. 

1st. Where A. agreed to buy straw of 
B., and sent his servant C. to fetch it. C. 
did so, and put down the whole quantity of 
straw at the door of A.'s stable, which was 
in a court-yaid of A., and then went to A. 
and asked him to send some one with the 
key of the hay-loft, which was over the 
stable, which A. did, and put part of the 
straw into the hay-loft, and carried the rest 
away to a public house and sold it. The 
court held, that this carrying away of the 
straw by C, if done with a felonious intent, 
was a larceny, and not an embezzlement^ as 
the delivery of the straw to A. was com- 
plete when it was put down at the stable- 
door. Reg v. Harwardy 1 C. dc K. 778. 

2nd. Whe're A. was supplied with a 
quantity of pig-iron by B. & Co., his em- 
ployers, which he was to put into a furnace 
to be melted, and he was paid according to 



the weight of the metal which ran out of 
the furnace and became puddle bars. A. 
put the pig-iron into the furnace, and also 
put in with it an iron axle of B. & Co., 
which was not pig-iron ; the value of the 
axle to B. & Co. was 7^., but the gain to 
the prisoner by melting it, and thus increas- 
ing the quantity of metal which ran from 
the furnace, was Id. It was held, that if 
the prisoner put the axle into the furnace 
with a felonious intent to convert it to a 
purpose for his own profit, it was a larceny. 
Reg. V. Lichards, 1 C. & K. 532. 



IN CHANCERY. 



Before the Hon. LEWIS H. SANDFORD, Assis^ 
tant Vice Chancellor of the First Circuit. 

Holford v. BLATcnroRD, Receiver, SfC. — 
Sept. 24, 24, 25, and Oct. 3, 1844. 

VARIANCE SALE OF FOREIGN EXCHANGE 

USUR7, &C. 

The bill set forth a sale of exchange at the current 
rate, for the price of whicht a certificate of 
deposit was given. The suit was for the re- 
covery of the price, and the proof sIiov/ckI that 
the sale was made fgr 1 1-2 or 2 1-2 per cent, 
more tlian the current rate of exchange. The 
certificate having been given for the amount at 
that rate: Held^XiiZi there was no variance be- 
tween the bill and the proof. 

A commercial house in New York drew their bills 

of exchange, on , a house in London, and 

sold them on a credit to the payees, before ac> 
ccptancc, for a price, which was 2 1-2 per cent.. 
beyond the then current price of exchange be- 
tween New York and London. There was no 
allegation that it was a loan, or a cover for a loac 
Heldy that the transaction was not usurious. 

The sale of foreign bills of exchange stands on » 
different footing from that of inland bills or 
promissory notes previous to their being issued 
or put in circulation. 

Bankers' drafts, or inland bills, at sight, are, in thi* 
respect, similar to foreign bills. Foreim ex- 
change is a commodity which is bought and 
sold like merchandize. From their nature, the 
sale of foreign bills by the drawer, and their 
transfer by the payee, usually precede accep- 
tance ; and the thing sold by the drawer, is his 
funds abroid, or vrhaX is equivalent to the payee, 
his credit abroad equal to cash. 

And whether the contract for its sale be deemed an 
agreement to draw the bill, or the bill already 
drawn; it is equally the sale of an existing 
thing in action, and legal. 

The charge of 1 1-2 per cent, beyond the cash price 
of the exchange, did not make this transaction 
usurious. 

Nor was it usurious because one per cent, commis- 
sion was included in the certificate a$ a part qf 
the price. 

These charges being a part of the stipulated price* 
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on a sale upon credit, arc not to be deemed a 
compensation for forbearance or giving day of 
payment, although interest was payable in ad- 
dition. 
If the commission had been put in for forbearance; 
qiieret whether it should not be construed as t>vo 
distinct contracts : 1. For the sale of exchange at 
9 1-2 per cent, premium; and 2. An agreement 
to forbear payment of the price for Go days in 
consideration of the legal interest, and one per 
cent, commission? 

The bill was filed by Holford, Brancher 
& Co., merchants in New York, to recover 
of the receiver of the Commercial Bank, 
the price of certain bills of exchange for 
8000/. sterling, drawn by themselves on 
Holford & Co., bankers in London, in 
March, 184L 

The bank gave a certificate of deposit 
for the price of the bills, including 9 1-2 
per cent, for the premium of exchange, 
and one per cent, for commission. The 
certificate was payable on demand, but by 
agreement, was to be paid in sixty days, 
with interest. 

At the end of four months, the bank 
made a payment on account, and gave a 
new certificate for the balance, in which 
was included a commission for forbearance. 
The same thing was repeated in Septem- 
ber, 184L 

The defence was, that these transactions 
were void for usury. 

The answer alleged, that the application 
for the bills was originally made to the 
complainants by the North American Trust 
and Banking Company, and the same terms 
agreed upon ; but in consequence of the 
complainants rejecting the securities offer- 
ed, the Commercial Bank stepped in and 
obtained the exchange for the Trust and 
Banking Company, receiving the securities 
from the latter, and giving their own cer- 
tificate to the complainants for the stipu- 
lated amount. That the stipulation was 
for a premium of 9 1-2 per cent., which 
was 1 1-2 per cent, beyond the current 
rate or market price of exchange at that 
time, besides the exaction of a commission 
of one per cent.; and the certificate was 
given for the aggregate amount, and inter- 
est was to be paid for the time it was to 
be forborne. 

J. Prescoit Ilally and George Griffin^ for 
complainant. 

E. H. Blaichfordj and B, F. Butler^ for 
defendant. 



The Assistant Vice Chancellor. — ^The 
contract upon which the complainants 
claim a decree, is not very fully stated in 
the bill ; but so far as the particulars are 
given, I do not think that they are sub- 
stantially variant from the contract proved. ' 

The bill sets forth a sale of the com- 
plainant's bills of exchange on the house 
of Holford & Co., London, for 8000/. ster- 
ling, at the then current rate of exchange, 
and that they received the certificate of de- 
posit of the bank for the price of such bills 
of exchange. 

The objection is that the sale proved, 
was at the rate of 9 1-2 per cent, premium, 
whereas the current cash rate of exchange 
was only eight per cent.; and besides this 
excess of premium, the complainant ^s con- 
tract as proved, included interest at the 
lawful rate for the term of credit given, 
and a commission of one per cent, for the 
forbearance of payment during that term. 

Whether there was a commission includ- 
ed in the original contract, is a disputed 
fact which 1 will consider presently. I do 
not think it material on the point of vari* 
ance. 

The allegation of a sale of bills of ex- 
change, or of any other article at the cur- 
rent rate or price, is not definite or certain, 
because the current price is almost uni- 
versally to be found between two limits. 
Thus, on the day that I am writing, ex- 
change on London is quoted at 9 3-4 io 10 
per cent, premium. But a charge that 
bills were sold and a certificate of deposit 
given for their price, is definite, and by 
reference to the certificate, absolutely cer- 
tain. 

In this bill, therefore, the most material 
statement as to the sum which the bank 
was to pay the complainants for the bills, 
is that relating to the certificate. The ex- 
pression, '* then current rate of exchange,'* 
is not set forth as the terms or very lan- 
guage of the contract. It is descriptive of 
the price, and is subordinate to the more 
definite description which is given by re- 
ference to the certificate. In applying the 
proof the latter must control, and thus 
applying it, there is no variance. ( 

If there were a variance, it will not af- 
fect the defendant's right ; inasmuch aa 
there is no surprise in the case, and the 
court would permit the complainants to 
amend their bill upon terms, so as to ob- 
viate the defect; as was directed in the 
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case to which I was referred by the de- 
fendant's counsel . Harris v. Knickerbocker j 
5 Wend. 638. 
. The defence which has been interposed 
in the discharge of the defendant's duty to 
', the creditors of the Commercial Bank, is 
j that the original certificate, and the con- 
tract on which it was given, were usurious. 
«And 1. It is urged that the object of all 
the parties, was to enable the bank to raise 
money for the benefit of themselves and 
the North American Trust Company: 
That the transaction was a loan in disguise. 
As to this ground of the defence, I am 
spared the necessity of examiniDg it, be- 
cause it is not set up in the answer. I find 
no allegation in either the first or the sup- 
plemental answer, that the original trans- 
action was a loan, or a cover for a loan ; 
or that there was any application for a loan, 
made by the North 'American Trust Com- 
pany, or the Commercial Bank. The an- 
swers speak of a sale and purchase of bills 
of exchange. They present as a defence, 
that the transaction was made for the 
North American Trust Company, without 
any authority on the part of the officers of 
the bank who assumed to act, and that the 

* complainants had notice of the defect of 
' authority. That for the forbearance of the 
, debt, or price of the bills of exchange sold, 

the complainants exacted 2 1-2 per cent, 
beyond legal interest, of which 1 1-2 per 
cent, was under the garb of the premium 
for the exchange, and one per cent, was 
called commission. And that upon the 
renewals of the certificates, there was a 
further exaction of unlawful interest. 

But the answers do not allege, that there 
was any loan solicited or made. 

I am limited to the issues made by the 
pleadings in the cause, and must lay out 
of view the first ground presented by the 
defendant's counsel at the hearing. 

2. The next objection to the transaction, 
is that the complainant's bills in their own 
hands had no legal existence, and could 
not be the subject of sale; and it was 

• therefore a mere exchange of credits, and 
r the taking of 1 1-2 per cent, (or 2 1-2 per 
\ cent, if the commission were included,) 

above the current rate of exchange and in 
addition to the legal interest, was per se, 
usury. 

The Dunham cases were referred to, to 
show that where on an exchange of notes, 
the party loaning bis credit, reserves a com- 



mission exceeding the lawful interest, the 
transaction is usurious. 13 Johns, 40 ; 16 
Ihid. 367 ; 5 /. C. IL 122. And it was 
contended that a bill or note cannot be the 
subject of sale, unless it be such a security 
in the hands of the seller that he could 
maintain a suit upon it at maturity. This 
distinction is well settled in regard to pro- 
missory notes. Powell v. Waters^ 8 Cowen 
689 ; Cram v. Hendricks, 7 Wend. 569. 

In Munn y. The Commission Company y 15 
Johns. 44, the same distinction was applied 
by the supreme court to an inland bill of 
exchange. 

All these were cases of the discounting 
of the notes and bill ; the advance of money 
by the purchaser to the seller or borrower. 
And the real point to which this distinction 
was addressed, was to ascertain whether 
the transaction was a loan on paper made 
for the purpose and then first used, or 
whether the paper was previously in ex- 
istence and operative. In other words, 
whether it were in fact a loan, or a sale. 
It might be a loan, although the person 
discounting the note supposed he was buy- 
ing a business note, as is shown in Powell 
y. Waters. 

I think that this distinction is not appli- 
cable to the sale of foreign exchange. The 
contract in this instance was, in truth, an 
agreement by the complainants to draw 
foreign bills for i28000, in consideration of 
which the Commercial Bank agreed to pay 
them the stipulated amount, whether that 
were 9 1-2 per cent, premium and a com- 
mission, or 9 1-2 per cent, without the 
commission. And the drawing of the bills 
was a part performance of that agreement. 

Both in theory and practice the contract 
was complete in all its parts, before any 
bill of exchange was drawn. 

Then what was sold ? The answer is, 
Holford, Brancker & Co.'s agreement that 
Holford & Co. would pay to the Commer- 
cial Bank jSSOOO sterling in the city of 
London, at the end of sixty ^ays after pre- 
sentment, and that Holford, Brancker & 
Co. would deliver to the bank, the usual 
medium of transferring exchange, viz. their 
bills on the London h^use. The thing 
sold was money or funds in London. The 
bills were the instruments of transfer. 

But it may be asked, wherein does this 
differ firom an agreement by which A. 
is to obtain B's note for $100 at six 
months, and deliver it to C for $90, or 
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any other price ? I answer that a note is 
a promise to pay a fixed sum, and whether 
paid at maturity or not, no additional sum 
can he demanded upon it. 

Foreign exchange is an undertaking hy 
the drawer in one country that a person in 
another country shall pay money there at 
a time stipulated ; and if the latter fail to 
pay, subjects the drawer to heavy damages, 
in addition to the amount designated in the 
bill. 

So when a note is drawn and delivered, 
the maker is liable simply for its amount, 
and ultimately at the place where he re- 
sides. When a foreign bill is drawn and 
delivered, the drawer is liable to provide 
for its acceptance and payment abroad, or 
to pay its amount at home with the dama- 
ges added. 

A contract to make a promissory note 
and sell it at a stipulated price is not the 
subject of traffic in the market. 

But a contract for the sale of exchange 
on a foreign town at a rate agreed upon, is 
a familiar mercantile transaction. It is a 
commodity which is bought and sold like 
merchandize, and in all large cities a dis- 
tinct class of merchants is usually devoted 
to this branch of commerce. In this in- 
stance the exchange sold, whether consid- 
ered before the bills were drawn, or after 
they were signed but while they still re- 
mained in the hands of the complainants, 
was in existence and was the subject of 
sale. It was either funds of the drawers in 
London, or their credit at that place 
equivalent to cash. 

The circumstance that the drawer of the 
bills in question was one of the partners in 
the drawer's house, cannot affect the point 
in reference to their legal existence while 
in the drawer's hands. They would have 
been in the same plight, if drawn upon 
another and distinct firm. 

From the nature of foreign exchange, it 
must be sold and remitted in the usual 
course of trade before it is accepted. It 
therefore performs all its functions in the 
country where it is drawn, before it re- 
ceives the signature, and thereby the lia- 
bility of the part^^who is in theory the 
real debtor in the transaction. I refer to 
its acceptance. In its legitimate operation 
it is frequently sold but once. The mer- 
chant having occasion to pay money in 
England, applies to a banker here who 
deals in exclmnges, buys his bill on a ban- 



ker in London, which the merchant remits 
directly to his creditor in England, who in 
due course, obtains the acceptance of the 
London banker. To say of this transac- 
tion, that the bill or the exchange, had no 
legal existence when it was sold by the 
banker here, appears to me to be entirely 
erroneous. 

This question has been decided in this 
circuit, and by authority which would cdh- 
trol my decision unless my judgment was 
clearly at variance with the decision. If 
I were merely in doubt, I should feel bound 
for the sake of uniformity in the adminis- 
tration of justice by co-ordinate tribunalSf 
to follow the authority of my predecessor 
and the vice chancellor. 

My conclusion coincides fully with 
theirs. In Manice v. The New York Dry 
Dock Company, 3 Edw. Ch. R. 143, the 
vice chancellor held that bills of exchange 
in the hands of the drawers, were the le- 
gitimate subjects of sale. The same de- 
cision was made by my learned predeces- 
sor, when that case came before him for a 
final hearing on the merits. (See 3 Edw. 
152, note a.) 

A similar decision was made by the very 
learned and venerable chief justice of the 
New York Superior Court in the case of 
Delaunay v. Manice^ which is not reported. 
And that was an instance in which the 
drawers in this city, and the drawees in 
Franco, were the same persons, having 
mercantile houses in both countries. 

The same judge, when chancellor, deliv- 
ered the leading opinion in the court for 
the correction of errors in Poweliv. Waters^ 
and he there commented on Munn v. The 
Commission Company, wTiich was the only 
instance of an inland bill having been sub- 
jected to the rule as to promissory notes 
which have not been negotiated. It is 
evident from his decision in Delaunay v. 
Manice^ that this great jurist when deciding 
Povcell v. Waters, did not imagine that a 
foreign bill of exchange was to be brought 
within the distinction there taken. 

The inland bills of excliange on time, 
which are in use among us, partake of the 
character of both loan and exchange. 
When legitimate, they are drawn in antici- ' 
pation of funds which are to result at the 
place of payment, from future sales of pro- 
duce or the collection of debts there ; and. 
are put in circulation to be discounted, and. 
thus to furnish the drawers with the fundn 
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in advance of such sales or collections. 

These bills are of coarse unlike foreign 
exchange. But there is another class of 
inland bills which are in this respect en- 
tirely analogous to foreign bills. I allude 
to the bills of exchange of the country 
banks and bankers, usually called bank 
drafts, which are drawn on their funds in 
the cities on the seaboard, payable at sight, 
or some few days after sight, and sold at a 
premium for the purpose of remittance. 

In the Cayuga County Bank v. HunU 2 
Hill 635, the supreme court recognized the 
lefi;ality of this very common transaction, 
where the bills sold were paid to a bor- 
rower, in lieu of cash, on a discount of his 
securities. And see Merritt v. Benton^ 10 
Wend. 116. 

The same principle will uphold the sale 
in question, as being a sale of an existing 
thing in action, whether it be regarded as 
^n agreement for exchange or a bill of ex- 
change already drawn up. I must there- 
fore decide against the second point made 
in the defence. 

3. The next objection is, that admitting 
the bills of exchange to be a subject of sale, 
* jet the complainants' exaction of one and 
. a half per cent, beyond the current rate of 
exchange, besides interest on the aggregate 
amount of the bills and the premium taken, 
was a mere colorable device to obtain more 
than lawful interest for the forbearance of 
the price of the bills during the stipulated 
term of credit. 

On this point the decisions in the case 
of Maidce v. The Dry Dock Co. before 
cited, are decisive against the defendant. 

Under the pleadings, I am to treat the 
transaction as a sale merely, and it would 
be extravagant to hold that the charge of 
1 1-2 or 2 1-2 per cent, beyond the cash 
price on a sale of exchange on credit, in 
addition to interest on the price, was a de- 
vice to cover usury. 

It is true the witness who was examined 
to the point, places the enhanced charge 
in such cases on two grounds only, viz : 
the doubtful standing of the purchase, and 
the probability of a rise in the value of 
. exchange ; and as to the first, it is proved 
that the bank was in good standing at the 
time of the sale, and there is no evidence 
of increase in the value of exchange being 
then probable. 

But the well known difference between 
the cash and credit price on the sale of 



merchandize, does not rest wholly upon 
these grounds. Although the purchaser 
may be in perfectly good credit, the vicis- 
situdes of trade may overtake him before 
the term of credit shall expire. Whereas 
on a delivery of the goods, and the receipt '. 
of the price in money, there is no risk of 
loss ; and in reference to a rise in the value 
of the article, the seller may with the price 
received, replace it by another purchase. 

Accordingly it is notorious that the dif- 
ference in price on a cash and credit sale, 
almost invariably exceeds the amount of 
the interest on the price during the stipu- 
lated credit. The deduction of five per 
cent, for cash, has acquired nearly the force 
of usage in many branches of merchandize. 

Assuming that the difierence between 
the cash price and credit sale in the case 
before me was 2 1-2 per cent., which 
would include the commission, it was no 
more than the usual charge of a factor for 
guaranteeing the sale of goods. And prob- 
ably no more than the complainants would 
have been compelled to pay, if they had 
obtained a responsible guaranty of the 
payment of their first certificate from a 
third person. 

The enhanced price of the bills of ex- 
change cannot for these reasons be deemed 
a colorable device for usury. 

4. There is still another objection to the 
validity of the transaction, which was 
pressed with much force. 

It was said that the proof is conclusive 
that in addition to the 1 1-2 per cent., the 
alles^ed difierence between the cash and 
credit price of exchange, the complainants 
took for the forbearance of the price a 
commission of one per cent.: That the 
price of the bills became a debt which was 
forborne, and for the forbearance of which 
more than lawful interest was taken ; and 
that the transaction is therefore usurious, 
even if it be regarded as involving a sale 
of exchange. 

The fact, whether the commission formed 
a part of the first certificate of deposit, is 
involved in much doubf and contradiction ; 
and before looking into it, I will inquire i 
whether assuming that the commission was j 
agreed upon at the time of the sale, it does * 
of itself, or under the circumstances, ren- 
der the transaction usurious. ' 

1. I think it may be safely asserted that 
if the commission was a part of the price 
of the bills, usury cannot be predicated of 
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It. There being a sale, and not a loan, it 
is only in respect of the forbearance, that 
the charge can be deemed illegal. 

The testimony, (including the statement 
of Mr. Brancker to his clerk, which the 
defendant's counsel finally resorted to,) es- 
tablishes that the premium charged on the 
bills was 9 1-2 per cent. And there is no 
dispute but that interest was to be paid on 
the aggregate sum included in the first 
certificate. 

On the other hand, Mr. Strong, the 
president of the bank, who negotiated the 

Surchase of the bills, testifies distinctly 
lat if a commission were charged on the 
sale, and included in the first certificate, 
it was a part of the original contract of sale 
of the exchange; that the amount ex- 
pressed in the first certificate was the price 
which the bank agreed to pay for the ex- 
change at the end of sixty or sixty-three 
days from the time of the purchase ; and 
that they agreed to pay that amount as the 
price of the exchange. At first I was in- 
clined to look upon the j^OOO reduced to 
federal currency, with 9 1-2 per cent, added 
,. thereto, as the price of the exchange, prop- 
> erly so called ; and to rank the commission, 
' (if any were then agreed upon,) with the 
interest stipulated, as the price of the for- 
bearance. But upon further consideration, 
I think the commission is to be deemed a 
part of the price of the exchange. 

It was a sale of the bills on a credit, 
when the application was made by the 
purchaser, the terms given were, 9 1-2 per 
cent, premium, 1 per cent, commission, and 
interest on the • whole till paid. These 
terms then, were the price which the sel- 
lers asked for their bills. If they had asked 
12 or 13 per cent, by the name of pre- 
mium, besides interest, the case of Manice 
V. Dry Dock Co., shews that it would have 
been lawful. I do not perceive how it can 
be any the less legal, because they asked 
9 1-2 per cent, by the name of premium, 
and 1 per cent, by the name of commission. 
Certainly, the names imposed, cannot af- 
fect the merits of the contract, so long as it 
appears that the thing which they repre- 
sent was the price of the article sold. 

The case of Beete v. Bridwelly 7 B. and 
C. 453, (1 Mann & Ry. 143, S. C where 
the facts are reported more at large,) is 
also an authority for the complainants. 
There a contract was made by Beete and 
Newton, residing in London, for the sale 



of the undivided half of an estate in 
Demarara. It was recited that Beete had 
agreed for the absolute sale, &c., to New- 
ton, " at and for the price or sum of 16,000/. ■ 
sterling money, &c., being the balance of. 
an account stated between them: -which; 
said sum of 16,000/. together with interest 
upon the several promissory notes added;' 
thereto for the time they have to run, and 
which are written at the foot," &c. &c.y 
" are to be in full of the said purchase 
money ;" and that Newton had agreed to 
purcluise the property, ^' at and for the said 
price of 16,000/. to be paid at the timeSy 
including the said interest to be added 
thereto by the instalments, and in the man- 
ner specified in the said several promissory 
notes," &c. At the foot of the contract ; 
Beete signed a receipt acknowledging to 
have received of Newton the seven notes 
thereinafter mentioned," being the amount 
of the said sum of $16,000, the money 
agreed upon for the said purchase," &c.^ 
'^together with the interest on the said 
sum of 16,000/. added thereto for the time 
the respective bills have to run, making in 
the whole, principal and interest, 20,000/. j 

Then followed the seven notes, upon 
one of which the suit was brought. The 
interest computed in the several notes was 
at the rate of six per cent, per annum, be- 
ing the legal interest of Demarara. The' 
defence was that the contract was usunous; 
and it was urged that the consideration 
was 16,000/., and was so stated; the six 
per cent, was expressly called interest, not 
purchase money, and the parties treated 
the 16,000/. as principal, and the residue 
as interest. 

The court decided that there was no 
usury. 

Lord Tenterden said, that the agreement 
arose out of a contract of sale, not out of a 
contract of loan ; though the parties have 
calculated the price partly in what they 
considered the value in present money, and 
partly in money to be paid at a future day. 
That the whole difficulty was created by 
their calling the difference "interest." If 
they had said, "payable by instalments," . 
there would have been no doubt. It was 
the duty of the court to look not at the 
form and words, but at the substance of 
the transaction. And that in substance 
this was a contract for the sale of the estate 
at the price of 20,800/., fthe aggregate 
amount of the seven notes,) to be paid by 
instalments. 



THE NEW YORK LEGAL OBSERVER. 



317 



In Chancery.— Holford v. Blatchford, rec'r, &c. 



It will be perceived that the court in 
Beeie v. Btdgood, construed the transaction 
in spite of the words used, to be in effect 
. what Mr. Strong testified the contract 
; was in this case ; and the " interest" there, 
' like the "commission" here, was a part of 
- the price. 

^^' This case was cited with approbation by 
the majority of the court in Ketchum v. 
Barber^ 4 Hill, 224, 228. 

In Floyer v. Edwards^ Cowp. 112, the 
sale was on three months credit, with an 
agreement for more than the legal interest, 
after that time, if the price were not then 
paid. This was held not to be usurious. 
At the trial some stress was laid upon an 
tisage proved ; but Lord Mansfield did not 
rely upon it in his decision, further than to 
show that there was no intention to cover 
a loan. 

It is undoubtedly true that the charge 
of commission, as well as the whole ma- 
chinery of the sale of the bills, may have 
been colorable, and mere devices to evade 
the loans against usury. 

Where the question is presented by the 
Issue, it is often difficult to ascertain 
whether the transaction were in truth a 
sale or a loan in disguise. Such were the 
cases of Doe v. Brown^ Holt's N. P. Rep. 
295, and Glover v. FayUj 19 Wend. 518. 

These cases however show, that where 
the contract was clearly a sale, it cannot 
under circumstances like those before me 
be adjudged usurious. And such must 
necessarily be my conclusion here, where 
the transaction is brought forward as a sale. 

2. If I have erred in holding that the 
commission should be regarded as a part 
of the price, there is still another view 
which cleserves consideration. 

The transaction may then be construed 
as two distinct contracts ; first, a sale of 
the bills at 9 1-2 per cent.; and second^ 
an agreement to forbear payment of the 
price for sixty days on the payment of 
legal interest and one per cent, commission. 

In that view, the case would be like 
those of Pollard v. Scholy, Cro. Eliz. 20 ; 
and Evans v. Negley^ 13 Serj. & Raule 218. 
i The former was a sale of oxen, and an 
agreement by the buyer to pay more than 
legal interest for the forbearance of the 
money for a longer day. The agreement 
for the interest was held void, but the sale 
was good. 

In Evans v. Negley^ the parties as part- 



ners had erected a mill, and soon after it 
went into operation, Evans sold his half to 
his partner. The contract between them 
provided that the price should be $8,500, 
to be paid when it should be convenient, 
and in the mean time the purchaser was to 
pay to Evans "a yearly rent^^ of $640. 
Any part of the purchase money which 
might be paid, was to abate the rent pro 
tanto. The mill was to be conveyed im- 
mediately. 

The agreement for the rent was held to- 
be usurious, it being in effect interest re- 
served for the forbearance of the purchase 
money. But Evans recovered upon the 
covenants for the $8,500. The contract 
of- sale was thus distinguished from the 
contract for forbearance, and relieved from 
the taint of the latter. 

In fine, I am satisfied that there was no 
usury in the transaction in question, al- 
though the commission formed a part of 
the original agreement, and was included 
in the first certificate. It is therefore un- 
necessary for the decision of the points 
raised, to determine whether such were the 
fact, or whether as the complainants in- 
sisted the commission was first brought 
forward in July, 1841. 

There is no doubt but that the renewals 
of the debt, and the second and third cer- 
tificates were usurious. These however 
do not affect the original sale on which 
alone the complainants claim to recover. 

There must be a decree for the contract 
price of the bills with interest and the 
costs of suit. The two payments made on 
the renewals will be applied in reduction 
of the amount of the debt. 



[On settling the, decree, the assistant 
vice chancellor looked into the testimony, 
and decided that the commission of one per 
cent., as well as the premium of 9 1-2 per 
cent, was included in the first ceilificate, 
and the decree was made accordingly.] 



POWER OF ATTORNEY. 

A person who pays money to another, 
who is authorized to receive it by a power , 
of attorney, is not entitled to keep posses- ' 
sion of the power of attorney. Fer Baron 
Alderson in Fudmare v. Harrison^ 1 C. & 
K. 613. 

— r 
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JBefore the Hon. SAMUEL JONES, C. J., and 
Judges OAKLEY and VANDERPOEL. 

Charles H. Russell et ah v. William 
S. Wetmore, Survivor^ tfc. — March 
Term^ 1845. 

im^EBPSETATION OF LETTERS OF IN8TRUC- 
TlOlf FROIC PRINCIPALS TO THEIR AGENTS 
—CONFIRMATION OF ACTS OF AGENTS — 
ACaVISSCSNCB. 

Instruments of a commercial nature, such as letters 
of instruction from principals to their agents or 
factors, are to be interpreted unfaTorabljr to the 
writer J if there be doubt as to their meaning. 

If there be any ambiguity in them, the principal 
and not the factor, as a general rule, ought to 
suffer. 

As to the acts of factors or agents, it is not neces- 
sary that there should be any positive or direct 
confirmation of them. Slight circumstances will 
cometimes raise the presumption of a ratification. 

A variety of points concerning the liability of fac- 

I tors to their principals, and the favor with which 
the law regards the former — considered. 

If a factor in Canton, under a letter of instructions 
from his principal, ships silks of a particular 
quality to his principal in England, whose s^ent 
there accepts and sells them, the princip^il, not 
having cxprcs3ed any dissent till after the lapse 
of three years, cannot recover damaj?es against 
the factorfor not forwarding the kind or quality 
of silks which he claims to have been indicated 
by his letter. His acceptance of the silk in 
connection with his long silence is to be deemed 
a ratification of the act of the factors. 

In 1930 the plaintiffs were merchants, 
one or two residing in New York, and Wm. 
H. Russell, another of the plaintiffs, resided 
at Manche.stcr, England. The defendants 
were also commission merchants at Canton* 
doing business there under the name of 
" Wetmore <k Co." 

On the 28th March, 1836, Mr. Russell 
of Manchester, addressed to the defendants 
a letter as follows : 

Manchester, 2Sth March, 1S3G. 
** Messrs. Wetmore & Co., Canton. 

^^ Gents: — By the recommendation of our 
mutual friends, Messrs. Morrison, Cryder, 
^ dc Co. of London, I have been induced to 
' ^end you the enclosecir order for silks and 
teas, which I wish purchased and shipped 
by you to our New York house, Chas. H. 
Russell dc Co. The silks for this order 
I hope may be obtained without much varia- 
tion from the prices named, and I wish you 
to contract for them immediately upon its 
receipt, and to make the shipments by first 



good vessel sailing for New York. The 
teas may follow as soon after as new teas 
can be advantageously obtained. In reim- 
bursement for thb order you are authorized 
to make bills on Messrs. Morrison, Cryder 
df Co., of London, at usual sight, to the 
extent of 5000/. — say five thousand pounds 
sterling, for which amount you will find a 
letter of credit from said friends, here en- 
closed, and which bills I trust will be ne- 
gotiated at a &vorable exchange. To place 
the further sum required to reimburse yoa 
for my orders, and with expectation of doing 
it more fevorably than by bills on London, 
I have at the particular recommendation of 
your London friend and partner,* Mr. Arch- 
er, been induced to purchase fifty chests 
fine quality Turkey opium, which will cost 
on board, six thousand four hundred pounds 
sterling. This is to be shipped to your 
consignment by the American ship Itaiy, 
to sail from Liverpool for your port in course 
of a few days. I trust it will arrive i^ 
safety, and prove a favorable remittance. 
As there is a probability of extensive orders 
being sent to China, both for raw silks from 
this country and manufactured for America, 
I must urge upon you the necessity of con- 
tracting for the silks immediately upon your 
receiving this order, and also of shipping 
the same at the earliest moment afterwards 
by first good vessel sailing for New York. 
Should teas be high and the quantity ship- 
ping to America be very large, at the sug- 
gestion of your Mr. Archer, I then leave to 
your discretion to invest the part of our 
funds set aside for teas for that market, and 
leave you at liberty to put it into raw silks 
or teas adapted to the English market, 
should you decide that more for our in- 
terest, and to ship the same to order by 
some good vessel sailing for either the ports 
of London or Liverpool, inclosing invoice 
and bill lading to me here. If shipped 
without delay, I think favorably of an in- 
vestment in best quality of Isatle raw silk, 
costing under $500 per picul, the last quo- 
tations from your place are much below that 
price. 

" Our house at New York will efiTect insur- 
ance on the shipment to be made by you 
and to cover shipments to both the United 
States and Great Britain. I rely upon your 
particular care of our interest in the execu- 
tion of the orders here transmitted and look 
forward to its inducing a continued extend- 
ed correspondence — will thank you to ex- 
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tend receipt of this letter and order to our 

New York house and to me here. Infor- 

•. mation of the state of your markets for 

^ imports and exports will always be accep. 

^* table to our New York house 

Your ob't serv't 

Wm. H. Russkll." 

This letter was received by the defendant 
at Canton, on the 2d August, 1836. 

On the 16th August, 1836, the defend- 
ants wrote to Mr. Russell at Manchester, 
a letter (^ which the following are material 
-extracts : 

Cantoit, 16th Aug., 1836. 
*' We had the pleasure a few days since 
to receive your highly esteemed &vor of the 
28th March past, with the enclosed letter 
of credit for i^OOO, from our mutual friends, 
Messrs. Morrison, Cryder dc Co. of London, 
and an order for the purchase of silks and 
teas for account of, and to be shipped to 
the address of your New York house, 
Messrs. C. H. Russell dc Co. We have 
carefully noted your instructions, and you 
may rest assured, that this as well as all 
*. other business you may be pleased to place 
under our care shall receive our best atten- 
tion. We observe that you intend shipping 
per Italy, 50 chests Turkey opium, which, 
if arrived would find purchasers at $710. 
We sold 50 chests ex. Princess Victoria at 
$700, at which price we offered yours in 
anticipation, but could find no buyers. We 
must wait until it arrives, which we hope 
may be very soon. We have contracted 
for silks on your account, as per momo. at 
ibot, to which prices must be added the ex- 
port duty, which being a matter of arrange- 
ment with the Hnguisi, varies." * * ♦ 
** We shall endeavor to secure the number 
of pieces you require by the time the other 
silks are ready for shipment. As regards 
the tea order, we shall be governed by cir- 
cumstances when the new crop arrives in 
market. Should we at that time consider it 
more for your interest to substitute raw 
ailks, we will do so out of a parcel which 
we contracted for immediately on receipt 
of our letters per Eliza Stuart, and before 
the advance took place, say at $470 to 510 
for Nankin Isatle according to quality, de- 
liverable within four months. 

We remain, 
J Your most ob't serv't, 

" Wetmobs dc Co." 



This letter was received at Manchester 
on the 11th March, 1837. 

On the 17th August, the defendants ad- 
dressed a letter to the New York house of 
plaintifiTs, from which the following is an 
extract : 

'* As regards the tea order we shall be 
governed by circumstances when the new 
crop comes to market, and we arb at 
liberty, in case we should suppose your in- 
terest most likely to be promoted by it, to 
substitute raw silk if costing under $500. 
We may at the time do so out of a parcel 
of Isatle which we contracted for before 
the advance took place at $470 to $500, 
according to quality, deliverable within four 
months. 

** We have contracted for silks on your 
account, deliverable within sixty days, as 
per memorandum at foot. 

"To provide funds for the execution of 
these orders, Mr. Russell has transmitted 
to us a letter of credit for 5000/., on 
Messrs. Morrison, Cr}'der & Co. of London, 
bills on whom can be negotiated in this 
place upon the most favorable terms. He 
also advises us of an intended shipment of 
&{ty chests Turkey opium per ship Italy, 
which vessel we expect very soon from 
Liverpool. Were the article here now we 
could obtain $700 to 8710 per picul, which 
would leave a handsome profit, but it is im- 
possible to eflect a sale in anticipation of 
arrival. Hoping that our progress thus far 
may meet your approval, 

"We remain, gentlemen, 
"Your most ob't serv't, 

"Wetmore 6c Co." 

The Italy sailed from Liverpool on the 
10th May, 1836, with the fifty chests of 
opium. By this vessel Mr. Charles H. 
Russell wrote to defendants, the following 
letter, bearing date the 10th May, 1836, 
and which was received by defendants at 
Canton on the 9th October, 1836 : 

Messrs. Wetmore dc Co., Canton. 

Gentlemen: — A duplicate of my letter, 
under date of 28th March is here enclosed, 
and to which I beg your reference. The 
delay of the Italy's arrival at Liverpool, and 
no good ship offering for your port, has pre- 
vented a shipment of the opium at as early 
a period as was expected and intended. 
But I have now the pleasure to hand invoice 
and bill of hiding for the fifty cases opium 
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by this ship, the *HaIy,' which I hope 
will reach in safety, meet prompt sale, and 
prove a favorable remittance ; the proceeds 
to be applied as directed in mine of the 28th 
March." 

On the 12th October, 1836, the defen- 
dants by letter, which was received by the 
New York branch of their house on the 
28th February, 1837, announced the safe 
arrival of the " Italy," in Cunnymore An- 
chorage. The letter contained the follow, 
ing clause: *^We have ordered the fifiy 
chests Turkey opium, transhipped to the 
deposit bark Linlin." The letter contains 
the following postscript : *' We made an un- 
successful application for silk freight per 
Morrison. The returns of the opium shall 
be remitted in raw silk to England." 

On the 22nd July, 1837, the defendants 
by letter of that date, informed plaintiffs, 
that they had succeeded in making sales of 
eighteen piculs of Turkey opium at 8500 
per picul, and that sales could only be made 
in small quantities of one or two piculs at a 
time. 

On the 8th May, 1838, the defendants by 
letter of that date advised the plaintiffs of 
the sale of the balance of the opium at $360 
per picul, subject to a fair allowance for 
inferior quality. The net proceeds of the 
sales were 824,777-75. 

On the 4th December, 183S, defendants 
drew on the plaintiffs in favor of Richard 
Alsop for $2045-20. The plaintifTd by let- 
ter dated the 6th day of May, 1S39, refused 
to accept the drafl on the ground that no 
balance was due to the defendants. 

The defendants instead of shipping lea 
for the American market, under the alter- 
native part of plaintiffs' letter to them of the 
28th March, 1836, appropriated that portion 
of the plaintiffs' funds to the purchase of 
raw silks for the English markets, which 
were shipped to England, and arrived at 
Liverpool in the spring of 1837. Mr. 
Hodges the agent of the plaintiffs, sold it in 
June, 1837, in a very depressed state of the 
market, and the plaintiffs have brought 
their suit to recover for the loss they sus- 
tained by the defendants in not making a 
more prompt sale of the opium, and for the 
difference between the best quality of Isatle 
silks, and the silk which the defendants 
shipped to them. The plaintiffs, by their 
account, presented to defendants on the 
20th January, 1842, claimed a balance of 
$23,177-95. They contend that their first 



letter of the 28th March, 1836, contained 
positive instructions to sell the opium im- 
mediately after its arrival; that it was a 
remittance to the amount of the market 
value of the opium at Canton upon its arri- 
val there, and that the order was for best 
quality Isatle silk, and that defendants were 
limited to $500 per picul. 

A verdict for plaintiffs was taken, subject 
to the opinion of the court for over $20,000. 

The cause was brought on for ailment 
at the November term, 1844. 

Daniel Lord^ Jt.^ and Stephen C Wth^ 
Hams for the plaintiffs, made the (oUovnikg 
points : 

I. The defendant is not liable in respect 
of the consignment. 

1. By the letter of consignment of March 
28th, 1836, no orders as to the mode of 
sale are given. The defendant therefore 
was to use reasonable diligence in the sale, 
and no other duties rested on him. Xairfer 
V. Keaquick, 1 1. C. 174; Cromwell v* 
Graves, 3 C. R. 238 ; Drummond v. Wood^ 
3 C. R. 311; Leverick v. Meigs, I Cow. 
R. 659 ; Evans v. Potter, 2 Gall. R. 13 ; 
Story on Agency, §183, 185, (2nd edit.;) 
Pa ley on Agency, 9 (Lloyd's ed.;) 3 Cow. 
282 or 382. 

2. The plaintiffs have not shewn any 
want of diligence. 

3. The defendant has shewn reasonablo 
diligence. 

4. The defendant has kept the plaintiff 
constantly informed, by correspondence, of 
his proceedings, from October 12th, 1836, to 
November 19tb, 1838. The plaintiff had 
numerous opportunities of complaint if dis- 
satisfied. They never expressed any du- 
ring the currency of the affair. 

II. The defendant is not liable in respect 
of the purchase of silk. 

1. The authority as to silks in letter of 
March 28, 1836, is ** and leave you at lib- 
erty to put it either into raw silks or teas 
adapted to the English market, should you 
decide that more for our interest and to ship 
the same to order by some good vessel, &c. 
If shipped without delay, I think favorably 
of an investment in best quality Isatle raw 
silk if costing under $500 per picul. — 
The last quotations from your place are 
much below that price." I rely upon yonr 
particular care of our interest in the execu- 
tion of the orders here transmitted. This 
is not imperative and does not take away the 
fair discretion of tbo agent. Story on 
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Agency^ § 74, 82, (2 edit,;) 1 Liv. on 
Agency, 403, 404, (ed. 1818 ;) I'lanna v. 
Barclay, 3 Cow. R. 281 ; Leotard v. 
Gravesy 3 C. R. 238 Livingston, Jun. Cod- 
vnse V. Racket, 1 C. R. 559 ; Kent J. La 
JFarge v. Kneeland, 7 Cow. R. 45G ; Con- 
cier V. Ritter, 4 W. C. C. R. 549 ; Brown 
X. McGraw, 14 Pet. R. 480. 

2. The defendant has shewn no want of 
reasonable diligence in this purchase, nor 
any want of good faith. 

3. The plaintiffs, if they had intended to 
reject this purchase, should on its arrival 
have notified the defendant or his agent, 
and not have sacrificed the silk in a falling 
market. Paley on Agency, (Llod's ed. 
31, 113, 115, 262; 1 Xtp. on Agency (ed. 
1818) 301 ; Story on Agency, § 259, 140; 
Cornwall v. Wilson, 1 Ves. Sen. 509; 
Brince v. Clark, 2 D. 6c R. 266, 1 B. &; 
€. 186, 8 C. L. R. 56 ; Bell and others v. 
Cunningham, 3 Pet. R. 81. 

4. The plaintiffs could not recover on the 
ground of damages in the purchase, as a 
purchase improperly made retained by them, 
for they have given no evidence to show 
that any damages have been sustained, or 
that the result would have been different if 
a different quality of silk had been pur- 
chased. 

III. The plaintififs by their silence and 
acquiescence, have adopted the acts of the 
defendants, their agents. Story on Agency, 
§ 253, 255, 258 ; 1 Liv. on Agency, (ed. 
1818,) 49, 50, 392; Baley on Agency. 
(Lloyd's cd.,) 31 ; Comes v. Bleecker, 12 
John. R. 300 ; Vlanna v. Barclay, 3 Cow. 
R. 281 ; La Farge v. Kneeland, 7 Cow. R. 
456 ; Richmond Ins. Co. v. Starks, 4 Mason 
296; Wells v. Jomegan, 2 Aik. 251; 
Brince v. Clark, 1 B. & C. 186 ; Bredin v. 
Dubery, 14 D. dc R. 30 ; 2 Kent's Comm. 
4 ed. 615 ; 7 Martin R,, N. S. 143 ; Flower 
V. Jones et al. 

J, Precott Hall and Evarts, for the plain, 
tififs, made the following points : 

L The defendants were the factors of the 
plaintiffs, for the purchase of certain mer- 
chandize at Canton, and as such bound to 
pursue the instructions of the plaintiffs in 
the subject matter of their employment 
strictly. 

II. The plaintiffs remitted to the defen- 
dants as funds for their investment on ac- 
count of the plaintififs, a letter of credit for 
jSSOOO, and fifty chest v>f opium, the pro- 



ceeds of both of which were to be invested 
pursuant to their instructions. 

III. The fifty chests of opium under the 
instructions of the plaintififs, are to be con- 
sidered as a remittance to the defendants, 
to the amount of the market value of such 
opium at Canton upon its arrival there, and 
are to be charged in the account between 
the parties as so much cash from the time 
of its arrival. 

IV. If this consignment of opium is not 
to be treated as a cash remittance, then 
under the instructions of the plaintififs, the 
defendants were bound to sell the same im- 
mediately upon its arrival at Canton, and 
in their neglect so to do, the defendants are 
to be chargeu in their account with the 
plaintififs, with the market value of the 
opium on its arrival, with the established 
rate of interest at Canton thereon until in- 
vestment on account of the plaintif?s. 

V. That such consignment is to be treat- 
ed as such remittance, or as a consignment 
for immediate, sale is shown. 

I. By the fact that it was shipped in lieu 
of further letters of credit or cash funds, by 
the advice and with the approval of Archer, 
the defendant's partner, and Morrison, 
Cryder dc Co., the agents of defendants' 
firm in London, and the defendants' firm at 
Canton, were so advised. 

II. From the express instructions of the 
plaintififs, and the express assent of the de- 
fendants to be bound by them. 

in. From the nature of the article ship- 
ped, well known by the defendants, it being 
liable to great deterioration in weight and 
quality by being kept on hand, and from the 
light rate of interest chargeable upon ad- 
vances for investments, which rendered it 
the duty of the defendants' firm, without 
special instructions, to convert the consign- 
ment into cash immediately upon arrival. 

IV. From the acts of the defendants in 
proceeding to invest for account of the 
plaintififs, immediately upon the receipt of 
their orders, when by the instructions of 
plaintiffs, only the proceeds of the letter of 
credit and of the opium were to be so in- 
vested. 

VI. The defendants furnish no sufficient 
excuse or justification for non-fulfilment of 
their duty in the premises. 

1. They show no exertions to sell the 
opium. They left it to be sought for by 
purchasers, without offering it at auction, 
or employing brokers on their part. 
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2. They kept the opium upon a falling 
market, themselves all the while expecting 
no improvement, but anticipating a further 
decline. 

3. The sales made from time to time thus 
without effort, show, that if the sale had 
been pressed pursuant to the instructions, 
the whole might have been disposed of at 
prices very near, if not quite, at the market 
value. 

Vir. If in judgment of law the defendants 
shall be deemed to have sufficient justifica- 
tion or excuse for not selling during the fall 
and winter of 1836-% by reason of the re- 
strictions upon the trade then existing, yet 
they should have sold the entire parcel on 
the resumption of the trade in March, 1837, 
and arc in this case chargeable in account 
with the cash value of the whole parcel of 
opium on the 2nd March, 1837, at tlie then 
market price, with Interest thereon from 
such date. 

VIII. The orders of the plaintiffs w^ere 
for the investment of about $30,000 of their 
funds in manufactured silks for the New 
York market, and of the remainder, or 
about 820,000 in teas for the New York 
market — memoranda for each of these in- 
vestments were furnished with the order, 
and the teas were directed to be shipped as 
new teas could be advantageously obtained. 

IX. An alternative discretion was left to 
the defendants in case the teas ordered 
" should be high, and the quantity shipping 
to America very large," to invest the part 
of the plaintiffs' funds set aside for teas for 
that market, in raw silks or teas adapted to 
the English market. 

X. Before the arrival of the juncture at 
which this discretion of the defendants was 
to be exercised, the defendants decided to 
invest for the plaintiffs in raw silk out of 
a particular parcel, and at a particular price, 
and so advised the plaintifis. 

XL The defendants having so elected, 
were bound to furnish the silk at the prices 
and of the quality upon which their election 
was made. 

The failure of the contractor with 

%whom the defendants dealt to pcrfi>rm his 

contract, dors not excuse the defendants 

from furnisliing the raw silk, pursuant to 

their en^jagcmcnt with the plaintiffs. 

XII. The ordor of the plaintiffs for silk, 
was for best qtiality Isatlc, and limited to 
$500 per picul in price. 

The defendants having shipped raw silk 



of entirely different quality and cost from 
that ordered, the plaintifis were entitled to 
reject the same. 

XIII. If the terms of this order for raw 
silk permitted investment in any other than 
best quality Isatle, yet it was only at a pro- 
portionably lesser price, and defendants, in 
this case, are to be credited in account 
with plaintifis, only with the proportionate 
value of the inferior quality shipped to best 
quality, at $500 per picul. 

1. The sale as made by the agent of 
plaintiffs in the London market, furnishes 
the measure of allowance for the inferiority 
of the silk shipped, in comparison with the 
best quality Isatle, to which the plaintifis 
are entitled, in case it should be held that 
they are not entitled to reject the purchase 
entirely. 

2. The plaintifis were not bound fo re. 
turn the raw silk to Canton, but were au- 
thorized to sell the same in the usual course 
of trade, in the London market for account 
of the defendants ; and the defendants must 
be allowed in account, only the net pro- 
ceeds of such sale. 

[The chief justice delivered a very able 
and elaborate opinion in favor of the de- 
fendants. We have, however, only secured 
possession of the following opinion.] 

Vaxderpokl, J. — ^The first question pre- 
sented by this case is, what is the true con-^ 
struction of the letter of the plaintlfl& of the- 
28th March, 1836, and what duty was im- 
posed upon the defendants by it in* regard 
to the opium. Did the letter contain a. 
positive order to sell immediately on arri- 
val of the opium ; or did it leave a discre- 
tion to the defendants to dispose of it at the 
times, and in the manner they actually dis- 
posed of it. The rule in regard to the in- 
terpretation of letters of instruction from 
principals to factors is very clearly laid 
down by Judge Story in his Treatise on 
Agency, § 74. He says, " There is another 
consideration highly important to be borne 
in mind, in the interpretation of written in- 
struments, and especially those of a com- 
mercial nature, such as letters of instruc- 
tion or orders; and that is, that if the in- 
strument is not expressed in plain and une- 
quivocal terms, free from ambiguity, but 
the language is fairly susceptible of difier- 
cnt interpretations, and the agent in fact is 
misled, and adopts and follows one when ihe 
principal intended ^e other, then the prln^ 
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cipal will be bound and the agent will be 
exonerated. For in such a case, the agent 
has acted in good faith, and within the sup 
posed limits of his authority, and if one of 
two innocent parties must suffer, he ought 
to suffer in preference who has misled the 
confidence of the other into an unwary act. 
In case of doubt, the general rule is, that 
the words ought to be construed most stroni^* 
ly against the writer." See also Liotard v- 
Graves, 3 Caines, Rep. 238 ; Viano v. Bare, 
lay, 3 Cow, 281 ; La Farge v. Kncelond. 
7 Cow. 456 ; Corvicier v. Rtttcr. 4 W. C. C. 
R. 659; Broten v. McGown. 14 Peters, 480. 
In lAotard v. Graves, 3d Caines Rep. 
236, Livingston, J. states the same rule 
with equal distinctness and emphasis. 

"An agent, he remarks, who acts under 
positive orders, must at his peril, pursue 
them literally. It is not less evident, that a 
factor who is not particularly instructed* but 
in whom a discretion is vested, is entitled to 
protection, so long as he acts according to 
the best of his judgment, and is innocent of 
fraud and gross abuse of the confidence 
placed in him. If a loss ensue from mis- 
take or erroF of judgment, where there is 
no laia culpa or crassa negligentia, his prin- 
cipal, and not he must bear it. Were it 
otherwise, no prudent man would accept of 
a trust of the kind, and a merchant, how- 
ever distant from the scene of action, would 
be obliged at great hazard to give positive 
directions, instead of reposing on the intel- 
ligence of a correspondent who might take 
advantage of circumstances, which were 
neither contemplated nor foreseen by him- 
self. The same rule must govern when 
langtiage equivocal or doubtful be used, for 
nothing can be more absurd or unjust than 
that a man whom an accident befals in 
consequence of a loose or ambiguous phra- 
seology should resort to an agent for indem- 
nification, when by a moderate portion of 
care, he might have rendered himself intel- 
ligible, and prevented a loss." 

llie plaintiffs contend that the fifty chests 
of opium under the letter of the 28th March, 
1836, are to be considered as a remittance 
to the defendants, to the amount of the 
market value of the opium at Canton upon 
its arrival there, and that the defendants are 
to be charged in the account between the 
parties as so much cash from the time of 
^ its arrival. The opium surely cannot be 
^' regarded as a cash remittance. It was ne- 
' cessary that it should be converted into cash 
* 



before it could answer the purpose for which 
it was forwarded. The letter is charac- 
terized by a spirit of confidence in the de- 
fendants, and it is difficult to gather from it 
an order to sell immediately after arrival, 
at any price, and at all hazards. There is 
no order to sell for any particular price or 
in any particular mode, and the defendants 
were not so divested o£ all discretion as to 
be obliged immediately after arrival to dis- 
pose of it at any sacrifice. The order for 
silk and teas preceded the remittance of the 
opium by nearly two months. As to the 
mnmtfactured silks, the plaintiffs express the 
wish that defendants would contract for 
them immediately upon receipt of the order • 
The writer then says, "to place the further 
sum required," to reimburse, " you for my 
oi-ders, I have been induced to purchase 
fifty chests of fine Turkey opium, which- 
will cost on board, six thousand, five hun- 
dred pounds sterling, which I trust will ar- 
rive in safety, and prove a favorable remit- 
tance." "To reimburse," presupposes a 
previous advance, made by the party who 
is to be reimbursed. A factor, residing at 
a foreign market, and which he understands 
much better than his principal, receives a 
consignment of goods, from the proceeds of 
which, he is to bo reimbursed for advance^ 
previously made, no time or mode of sale 
being specified in the letter of consignment 
to him, I am not prepared to say, that he is 
obliged to sell immediately afler the receipt 
of the goods, and disregard all causes, how- 
ever temporary in their character, that 
serve to depress the market. Regarding 
the proceedings of the opium as the means 
by which the defendants were to be reim- 
I bursed, they had a reasonable discretion as 
to the time and manner of performing the 
ceremony of sale, with which they were 
charged, and which was to precede their 
actual reimbursement. It was a discretion 
which resulted from the absence of any- 
thing like a positive order to make an im- 
mediate sale, from the familiar principle of 
law in relation to commercial letters, that 
in cases of doubt, they are always to be ta- 
ken most strongly against the writer; but 
more emphatically and especially in this case 
from the nature of the article, it being one 
that could not be sold without a violation of 
the revenue laws of the country where the 
sale was to be effected ; sales of the article 
being subject to very great embarrassment 
when this opium reached the defendants. 



324 



THE NEW YORK LEGAL OBSERVER. 



Superior Court. — Russell et al. v. Wetmore, survivor, &c. 



Assuming then that the defendants were 
not, under the letter of the 28th March, 1836, 
compelled to make an immediate sale of the 
opium, the question arises whether they 
used reasonable diligence in effecting the 
sale, as this was the only duty with which 
they were charged. 

Mr. Macondry was the commander of the 
opium receiving ship "Linton" at Linton, 
which is about sixty miles from Canton. — 
He testifies that most of the Turkey opium 
belonging to American citizens was deposi- 
ted on board of his ship, and he held it then 
subject to the orders of the consignees at 
Canton. He had orders from the defend- 
ants never to suffer a person to leave the 
ship without effecting if possible, a sale at 
fair prices, and not to omit any eflbrt to 
work oflT the opium. He says it was sold 
as rapidly and at as good prices as any Tur- 
key opium that fell under his observation at 
that time. It appears from his testimony, 
and indeed several witnesses concur in this, 
that there never was to their knowledge, a 
sale of soiind Turkey opium at auction in 
China, that the only way of disposing of it was 
the course adopted by the defendants, and 
this was the regular course of trade ; that 
this opium was of very inferior quality, and 
that he made frequent allowances to pur- 
chasers on account of such inferiority. That 
it was repeatedly shewn to dealers on or- 
ders received from the consignees; that 
scarcely a week passed without its being 
shewn to dealers and brokers, and it was 
kept aside for this purpose. 

Oliver H. Gordon also testifies to the 
great difficulty of effecting a sale of the opi- 
um when it arrived ; that sales were fre- 
quently suspended on account of mandarin 
edicts : that the interruptions in the opium 
trade from October 1836 to May 1837, 
when he left China, were as severe as he 
had ever known them ; that this prevented 
them from making sales except a few piculs 
at a time, and that sales were never made 
except at auction. He also testified to the 
course of trade as to this article, and shews 
that defendants pursued the usual course, 
by keeping it on board the receiving ship at 
Linton. 

It is needless to recapitulate the whole 
of the testimony in regard to the course of 
trade in this article, and the diiHculty of ef- 
fecting a sale of the whole lot in question 
within the period the defendants had on 
Land any portion thereof. I have carefully 



read and considered the whole of the evi- 
dence on this point, and the testimony in fk- 
vor of the due diligence of the defendants 
in making a sale of the article is to my 
mind overwhelming. It is difficult to resist 
the conclusion, that they attended to the in- 
terest of the plaintiffs in reference to the 
opium with a diligence and fidelity that be- 
speak the faithful agents. In the letter of 
the 28th March, 1836, the plainti^ say that 
any information of the state of the Canton 
market for both imports and exports would 
always be acceptable to the plaintifiTs' New 
York house. The fidelity with which the 
defendants attended to this request or hint 
is striking. Every means, every opportu- 
nity for forwarding intelligence to the plain- 
tiffs seem to have been embraced to keep 
them informed of the state of the China 
market, and of the proceedings of the defen- 
dants in respect to the opium ; of the difficul- 
ty of effecting a sale, &nd all this without a 
whisper of dissatisfaction or dissent from 
the plaintifiTs until May, 1839, when the 
plaintiffs were called upon for the bahince 
which the defendants claimed from them. — 
According to my view, the defendants are 
not chargeable with any delinquency in re- 
gard to the opium. This branch of the 
plaintiffs* case fails. > 

IL As to the silks. — The orders of the 
plaintiffs' were to invest part of these funds 
(more than half) in manufactured Bilka for 
the New York market, and the remainder 
(say about $20,00p) in leas for the New 
1 ork market, and then an alternative dis- 
cretion was left to defendants in case the 
teas '^ should be high and the quantity ship- 
ping to America very large, to invest the 
part of the funds set aside for teas for that 
market in raw silks or teas adapted to the 
English market should defendants decide ihai 
most to the interest of the plaintifil^, and to 
ship the same to order by some good vessel 
sailing for either the ports of London or 
Liverpool." Then the letter of the plain- 
tiffs proceeds : " I think favorably of an in- 
vestment in best quality of Isatle raw silk 
if costing under $500 per picul. The last 
quotations from your place are below that 
price." The plaintiffs contend that the silk 
shipped by the defendants was Isatle raw 
silk of an inferior quality, and that the de- 
fendants are liable to them Ibr the difference 
between first quality Isatle raw silk and the 
silk actually shipped. 

The letter uf tW28th March, 1836, con- 
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tains no positive direction to invest in Isatle 
raw silk of the first quality. The writer 
seems cautiously to abstain from a positive 
order ; he merely says, he " thinks favorer 
hiif" of an investment in best quality of Is- 
atle raw silk, if costing under $500 per pi- 
cul. There is no limit in the letter as to 
the quality or price, and by no rule of con- 
struction as applicable to commercial in* 
«truments, can any portion of this letter be 
regarded as a positive order to purchase Is- 
atle raw silk of the best quality. But it is 
contended that before the arrival of the 
Juncture at which this discretion of the de- 
fendants was to be exercised, they decided 
to invest for the plaintiffs in raw silk out of 
a particular parcel and at a particular price, 
and that the defendants were bound to fur- 
nish the silk at the prices and of the quali- 
ty upon which their election was made. 

On the 12th October, 1836, the defendant 
-wrote to plaintiffs that they should execute 
their order for raw silk out of the parcels 
contracted for, and ship it by first available 
opportunity. It appears that shortly before 
the date of this letter, the defendants had 
made a contract for silk with Hingtae 
Hong, and that he failed to deliver it, and 
that it was his sOk which defendants inten- 
ded to apply to the order of the plaintiffs, 
Tvhen they wrote the letter of the 12th of 
October. Subsequently, they bought the 
silk they actually shipped of Fontae Hong, 
and it turning out not to be of as good a 
quality as Hingtae had contracted to deli v. 
er, the defendants made a claim for dama- 
;ges on the committee of Hong merchants 
on Hingtae's affairs and it was rejected. — 
"The plaintiffs cannot hold the defendants to 
the delivery of the silk mentioned in their 
letter of the 12lh October, 1830. A foreign 
factor charged with the purchase of a large 
stock of goods makes a contract with a mer- 
<:hant in the foreign market, to deliver him 
ty a particular day, goods of the descrip- 
tion required. He infonns his principal by 
letter of such contract, and that his order 
shuW be satisfied with the proceeds thereof. 
The party who has contracted with the fac- 
tor, from insolvency or other cause, over 
-which the latter has no control, fails to de- 
liver the goods. Does the law in such case 
hold the factor liable to his principal for the 
damage which he has sustained for the non- 
delivery to him of the particular goods which 
the factor thus contracted for ? This would 
he holding factors to responsibilities which I 
34 



could not but regard as most unreasonable. 
Nor is there to my mind any force in the 
argument, that the defendants shipped the 
silk before the arrival of the juncture at 
which the discretion of the defendants was 
to be exercised. The shipping of raw silks 
for the English market instead of teas de- 
pended upon two facts : that of teas being 
high, and the quantity shipping for America 
being very large at the time of the receipt 
of the plaintiffs' order — who but the defend- 
ants were to judge whether the facts exist- 
ed upon which this alternative discretion 
was to be exercised. They judged that new 
teas were or would be high and that the 
quantity shipping for America would be 
large, and there is nothing in the case to 
shew that their determination in these res- 
pects was not sound. The letter of plain- 
tiffs' too, contains an ample incentive to a 
speedy determination of this matter. They 
say, *'in regard to the manufactured silks 
specially ordered," they apprehended that 
extensive orders will be sent to China both 
for raw silks from England and manufactur- 
ed for America, and there/ore urge the ne- 
cessity of contracting for the manufactured 
silks immediately upon receiving the order. 
As to the raw silk, too, a discretion to invest 
in them before the new tea crop came in is 
fairly inferable from the first letter of the 
plaintiff. The writer says, ^^ If skipped 
without deJayy I think favorably of best qual- 
ity of Isatle raw silk if costing under $500 
per pjcul," thus leaving a fair discretion to 
exercise their alternative power immediate- 
ly, if defendants should think that most con- 
sistent with the interest of the plaintiffs. — 
The defendants were therefore amply war* 
ranted in determining to substitute raw silks 
for teas, at the time they determined to do 
so. Although in their letter of the I6th of 
August, 1836, they said they would be gov- 
erned by circumstances when the new tea 
crop arrived in market, they had a right, if 
convinced that teas would be high on the 
arrival of the- new crop, to change their first 
determination in this respect, if they thought 
the interest of their principals would be pro- 
moted by it. A foreign factor charged with 
the purchase of goods writes to his princi- 
pal that he will not purchase till a particu- 
lar period or contingency. Before its arri- 
val, he is convinced that it would be for the 
interest of his principal to anticipate that 
period or event, he surely is not bound to 
wait because in his first letter to his princi« 
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pal, he indicated an intention to do so. The 
result here shows too that the grounds upon 
ivhich the defendants acted were sound. — 
The new tea crop opened very high and de- 
fendants, as faithful agents, could not have 
invested in it had they waited longer. 

IlL If I am wrong in any of the forego- 
ing positions, the point of acquiescence or 
ratification in reference to the silk is fatal 
to the plaintiflTs' claim for deficiency in the 
silk. The raw silk arrived in England in 
the spring of 1837. Mr. Hodges, the agent 
of the plaintiffs' received it and sold it in 
June, 1837, when the English silk market 
was very much depressed. It was known to 
the plaintiffs that Morrison, Cryder dc Co. of 
London were the agents of the defendants, 
and yet not a word of complaint or dissent 
is uttered until May, 1839, when the draft 
for the balance which the defendants claimed 
was presented. Judge Story in his work 
on Agency, § 253, says it is by no means 
necessary, that there should be any positive 
or direct confirmation, and that the acts and 
conduct of the principal are construed libe- 
rally in favor of the agent, and that slight 
circumstances and small matters will some- 
times suffice to raise the presumption of a 
ratification. Thus for example, if an agent 
who is employed to purchase goods at a lim- 
ited price should exceed that limit and the 
principal aft^r a full knowledge of the facts, 
should receive them on his own account 
without objection, it would be presumed that 
he intended to ratify the transaction ; and a 
foTtwrh if the principal should not only re- 
ceive but sell them on his own account. — 
The case of Prince v. Clark^ 1 B. 6c Ores. 
186, is a case very much in point. The 
circumstances to shew the ratification of the 
principal were not as strong there as in this 
case, and yet the court held that the jury 
were warranted in finding that the prin- 
cipal had ratified the purchase made by his 
agent. The plaintiff there consigned goods 
for sale to the defendant Clark, the captain 
of an Indiaman bound on a voyage to Cal- 
cutta, and desired him to invest the proceeds 
in certain specified articles, or in bills at the 
exchange of the day. The defendant sold 
the go^B at Calcutta and invested the pro- 
ceeds in sugar, which was not one of the 
articles specified in his instructions, and in- 
^ formed the plaintiflTs of the purchase by a 
letter which the latter received on the 29th 
of May 1821. The defendant had no com- 
mercial establishment in England, but by a 



memorandum on a promissory note givea 
by him to the plaintifiT, it appeared that one 
Leigh had acted as his agent in some insu- 
rance transactions. On the 7th August 1821, 
the plaintifiT notified Leigh that he would 
not accept the sugars, and advised the latter 
to insure them. Leigh declined to interfere, 
alleging that he had no knowledge of any 
transactions between the plaintiff and the 
defendant. Upon these facts it was held, 
in an action brought by the plaintiff to re* 
cover the proceeds of the goods shipped by 
him, that the jury were well warranted in 
finding that the plaintiff had assented to the 
purchase of the sugars made by the defen- 
dant. The reasoning of C. Justice Abl>ot^ 
and Bay ley and Holroyd, Justices, in that 
case, is applicable to the present. It strikes 
me as a case conclusive in favor of the po- 
sition that the plaintiffs here from their ac- 
ceptance of the silk, their omission to noti- 
fy their dissent, and their long silence, must 
be deemed to have acquiesced in the pur- 
chase of the raw silk shipped to England 
by the defendants. I am of opinion that 
the plaintiffs fail in both branches of their 
claim, and that the defendants are entitled 
to judgment. 

NoTS. — ^The Chief Justice and Judg^e Oakley ex- 
pressed no opinion upon the point, whether the de- 
fendants violated their instructions in sending the 
raw silk to England, before the arrival of the new 
tea crop at Canton ; not deeming it necessary to ex- 
press an opinion on that point, as they held the 
point of ratification or acquiescence conclusive 
against the plaintiffs in regard to the raw silks 
shipped to England. 



SPECIFIC PERFORMANCE. 

Where a vendor contracted to sell an es- 
tate in fee, with a stipulation that if any 
dispute should arise as to the title, the sam& 
should be submitted to some eminent con- 
veyancer, and that in case he should )>e of 
opinion that a good title could not be made, 
the contract should be rescinded. Upon t he- 
delivery of the abstract, it appeared that the 
vendor's mother had a iife-interest in the 
premises, and that her interest was known 
to the vendor at the time of the contract* 
She refused to join in the conveyance to the 
purchaser. It was held by Sir K. Bruce, 
V. C, that the vendor was not entitled ta 
rely on the before-mentioned stipulation as 
a ground for rescinding the contract, but that 
the contract must be specifically performed, 
with compensation in respect of the life -in- 
terest. Nelthorpe v. Holgaie, I Coll. 203^ 
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ENGLISH CASES. 



THE ROLLS' COURT. 

Before the Right Honorable Lord LANGDALE, 
Master of the Rolls. 

Gordon v. Lowe. — May bth 1845. 

PLEADING. — PASTIEB. — TRUSTEES AND CES- 
TUI QUE TRUST. 

In a suit by one trustee against another for making 
good a portion of the trust funds alleged to have 
been improperly disposed of» it is not necessary 
to make all the cestui que trusts parties, although 
it may be necessary to take accounts relating to 
the estate of a deceased accounting party, and a 
reference to the master may be ordered for that 
purpose. 

Hot is it necessary, in such a suit, to bring before 
the court the personal representative of a de- 
ceased trustee, if it appears by the pleadings 
that such deceased trustee had accounted for all 
the trust funds that came to his hands. 



By the settlement made on the marriage 
of James Cowan, deceased, with Caroline 
-Cowan, then Carolino Yaldwjn, all the 
moneys, stocks, funds, and personal estate, 
to which the said Caroline Yaldwyn was or 
. might become entitled under the will of her 
late fiither, Richard Yaldwin, were assigned 
lo William Bishop, the plaintiff, G. F. Gor- 
don, and the defendant, Firmin de Tastet, 
upon trust to pay the dividends and annual 
produce to the said James Cowan and Car- 
oline Yaldwin and the survivor for life ; and 
afler the decease of the survivor, that the 
trustees should stand possessed of the trust 
funds upon trust for the children of the mar- 
riage, in such shares and proportions as the 
said James Cowan and Caroline Yaldwin 
should appoint, and in default of appoint- 
ment, for the said children equally. The 
settlement also contained a covenant by the 
said James Cowan that his executors or ad- 
ministrators should, within twelve months 
afler his death, pay to the trustees the sum 
of 4,000/. with interest from the time of his 
death, which should be held by them upon 
the same trusts, for the benefit of Mrs. 
Cowan and the children of the marriage, as 
.were declared respecting the personal es- 
^ tate of Richard Yaldwyn. There were is- 
' sue of the marriage three children ; viz : — 
Frances, the wife of Henry HoU ; Caroline, 
the wife of Wm. Kerrison ; and James Alei. 
Cowan, an infant; all whom were made 
parties to this suit : but by the answer of 



the defendants, Kerrison and wife, it ap- 
peared that a settlement was executed on 
their marriage, by which the share of Mrs. 
Kerrison in the trust funds was assigned to 
trustees upon certain trusts for the benefit 
of herself and husband, with remainder to \ 
the issue of the marriage, and as there were ' 
two children of such marriage, these de* 
fendants submitted that such trustees and 
children ought to be parties to the suit. 

James Cowan died on the 23rd of Decem- 
ber, 1823, having by his will appointed 
James Lowe, since deceased, and the de- 
fendant, De Tastet, executors of his will ; 
and having, as the bill alleged, left sufikient 
assets to answer the 4,000/. covenanted to 
be paid by him. William Bishop, the trus- 
tee, died in 1830, having, as was alleged 
by the bill, duly accounted for and paid over 
all moneys received by him on account of 
the trust funds. The bill also stated, that 
in consequence of the plaintiff being resi- 
dent out of London, the defendant De Tas- 
tet, took upon 'himself the active manage- 
ment of the trusts, and that the plaintifiT 
was not aware until March 1840, when the 
agents of De Tastet sent to the plaintiff's 
solicitor a statement of the trust funds, to- 
gether with certain powers of attorney for 
the plaintifi^'s execution, that the 4,000/. had 
not been received and invested according to 
the trusts of the settlement. Finding, how- 
ever, that a considerable portion of this sum 
still remained outstanding, he refused to 
give any authority for De Tastet or his 
agents to receive any further dividends, and 
shortly afterwards filed the present bill, by 
which he prayed that an account might be 
taken of all sums of money paid or invest- 
ed by Lowe and De Tastet, as the execu- 
tors of Cowan, in respect of the 4000/., 
and that what should be found due from the 
estate of Cowan in respect of it might be 
paid and invested by the defendants Lowe 
and De Tastet, as his executors, upon the 
trusts of the settlement, and if necessary, 
that the usual accounts might be taken of 
the estate and effects of Cowan possessed 
or received by those defendants, and that 
the same might be administered ; and that 
if necessary a receiver might be appointed ; 
and also, if necessary, a new trustee in the 
place of the defendant Firmin de Tastet, 
who was resident out of the jurisdiction of 
the court. The defendant Lowe having 
died since the filing of the bill, his personal 
representatives were brought before the 
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court by bill of revivor. The case having 
been partially opened, 

Mr. Tinney and Mr. Bagahatoe, for the 
defendants Kerrison and wife, took a pre- 
liminary objection for want of parties. The 
trustees under their marriage settlement 
and the children of the marriage being in- 
terested in taking the accounts sought to be 
directed, it was necessary that they should 
be brought before the court previously to 
any order being made in the cause ; and it 
was also necessary that the personal repre- 
sentatives of Wm. Bishop, who might prove 
to be a defaulting trustee, should be made 
parties. 

Mr. Kindersley and Mr. Miller, for the 
plaintiffs, submitted that as the suit was sub- 
stantially a suit by one trustee against an- 
other for a breach of trust, and to recover 
the trust funds, it was not necessary to make 
any of the cestui que trusts parties, and that 
at all events the interests of those on whoso 
behalf the objection was taken would be 
sufficiently protected by the parties already 
before the court in the same interest ; and 
that with regard to the deceased trustee, the 
allegations in the bill that he had duly ac- 
counted, was an answer to the objection; 
They cited Franco v. Franco, 3 Ves. 75 . 
May v. Selbyy 1 Yo. dc Col. C. C. 2.35. 

The Master of the Rolls. — There are 
no good grounds for these objections, and the 
allowance of them can only be productive of 
delay. If it were desired, there might be a 
reference to the master to inquire .whether 
there were any and what children of the 
marriage of Mr. and Mrs. Cowan, and 
whether any assignment or appointment 
had been made of any share of the trust 
funds to which either of the parties became 
entitled ; but if the cestui que trusts seek a 
general administration of the trust property, 
they must file a proper bill for the purpose, 
as the object of this suit is limited to the re- 
covery and investment of the 4,000/. The 
defendants having adopted his lordship's 
suggestion, an inquiry was directed accord- 
ing to the terms of it, and a reference was 
also ordered to ascertain how much of the 
4,000/. had been received, and to take the 
usual accounts of the estate of James Cow- 
an, and whether the defendant De Tastet 
had any and what lien on any part of such 
estate. 



Before the Right Hon. Sir LAUNCELOT SHAD- 
WELL, Kt. , Vice Chancellor of England. .^ 

Gardinbb v. Marshall. — dih May 1845 f 

I 

MABBIED WOMEN. SETTLEMENT. COSTS. } 

Where a husband had received the fortune of h'a * 
wife and employed it in his trade, and then had 
become bankrupt, and a part was afterwards re-' 
alized out of his assets. Held, that the wife 
had an equity as against the assignees, to have 
the whole of this fund settled upon her/ 

The costs of a motion reserved till the hearings 
will not be included in the costs of the suit, by 
a general reservation of costs at the hearing. 

This was a bill to have the whole of a 
certain part of the fortune of a married wo» 
man settled upon her, under the following 
circumstances : No settlement had been 
made of her fortune upon her marriage ; 
but her father had from time to time ad- 
vanced various sums, amounting altogether 
to 6,000/. to her husband, who had em- 
ployed them in his trade. The wife was 
also entitled to a sum of nearly 6,000/. un- 
der her uncle's will. This also had, with 
her consent, been lent to her husband for 
the purpose of being employed by him in 
his trade, on certain securities, which after- " 
wards proved unavailable. The husband 
had become bankrupt, and a sum of 4,500/. '. 
had been realized out of his assets, which 
the bill sought to have settled upon the wife 
for her life. The assignees opposed the 
claim. They urged that the present fund 
was quite distinct from that out of which ad- 
vances had been made to the husband ; and 
that a wife's equity to a settlement had 
never been extended to the whole fund, ex- 
cept in cases of cruelty or desertion, nei- 
ther of which were here alleged, but only 
misfortune. It appeared that the marriage 
had taken place in 1815; from that time 
until 1835, when the bankruptcy took place, 
the husband had supported the wife, except 
during a short period in 1833. Subsequent- 
ly the wife had been supported by her own 
relations, who, during a part of the time 
had supported by her husband also, while 
he was living with her. The case came on 
for further directions, and on exception to 
the master's report, which found that the 
whole of the fund in question in the suit 
ought to be settled on the wife, 

Mr. Anderdon and Mr. FreeKng for the 
assignees. ' 

Mr. Bethell and Mr. RoH^ for the plain- 
tiff. 
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Mr. Walker and Mr. JEfetherington, for 

other parties. OsweH v. Probert^ 2 Ves. 

680 ; Watkyna v. Watkyns, 2 Atkins, 96 ; 

JPriddy v. Rose, 3 Mer. 96 ; and Green v. 

, OUOj 1 Sim. & Stu. were cited. 

f Tbe Vice ChanceUor. In the case of 
Foster and Faster^* it was argued before 
me that the court could not give a larger 
proportion to the wife than one fourth of the 
fund. But I thought the court able to exer- 
cise a discretion, and gave the wife three- 
fourths. Now it may be, that there is no 
case where the question was simply one of 
the settlement of the wife's fortune, in 
which the court has refused to give the hus- 
band a proportion of it. But when the 
husband has practically received a part of 
the wife's fortune, it is a different question 
what is to be done with the remainder, and 
this is substantially the case here. It seems 
to me, that though not in form, this is a 
case in which the husband has received 
part of the fortune which was to be settled 
upon his wife. His Honor then, after stat- 
ing the facts of the case as before mention- 
ed, and observing as to the time when the 
husband was found to have resided with the 
wife at her expense, that "desertion would 
Live been more beneficial to her," conclud- 
ed by saying—" It seems to me that though 
there is no case directly authorizing the re- 
port, the principles of the cases do author- 
ize it, and if a precedent is needed I will 
make it." 

A question then arose as to the costs of 
the suit, which his honor gave generally 
against the assignees ; excepting those of 
one motion, of which the costs had been re- 
served until the hearing, while at the hear- 
ing no notice was taken of them ; but a 
general reservation of the costs of the suit 
only was made. 

It was contended that this reservation 
was a continuation of the former reserva- 
tion ; but the Vice Chancellor said, that upon 
the true construction of the terms employed 
as part of tbe English language, it seemed 
to him that if the court at one time reserved 
the costs of a particular matter till the hear- 
ing, and then at the hearing said nothing 
about these costs, but reserved only the 
costs of the suit, it did not reserve the costs 
of the particular matter. 



* Not reported. 



IN THE EXCHEQUER. 

Before the Rt. Hon. Sir FREDERICK POtLOCK, 
Lord Chief Baron and the rest of the Judges. 

Bailey v. Pobter. — 3d May 1845. 

BILL of BXCHANOE. NOTICE OP DISHONOR. ' 

In an action by indorsee against indorser of a bill 
of exchange, it appeared at the trial that the 
plaintiff was a banker, and that the acceptor of 
the bill kept an account at his house. On the 
day the bill became due, the plaintiff referred to 
his books, and found no funds to the credit of 
the acceptor. After business hours, the follow- 
ing notice of dishonor was sent to the defendant : 
" Sir,— James Coorf s acceptance was due this 
day, and unpaid. I request your immediate at- 
tention to it." Held, first, that there was a suf- 
ficient presentment of the bill ; secondly, that 
the notice of dishonor was in terms sufficient • 
thirdly, that it was not sent too early. * 

Assumpsit by indorsee against indorser 
of a hill of exchange drawn by W. Court 
upon and accepted by James Court, payable 
at the house of the plaintif!'. Pleas, denial 
of presentment, and denial of notice of dis. 
honor. 

At the trial, it appeared that the plaintiff 
carried on the business of a banker, and 
that the acceptor had kept an account at his 
house. On the 17th June, (the day when 
the bill became due,) the bill was in the 
hands of the plaintiff, and on referring to 
his books he found that there were no funds 
to the credit of the acceptor. On the same 
day, but after business hours, a letter was 
posted, addressed to the defendant, contain- 
ing the following notice of dishonor : — 

"Sir, — James Court's acceptance was 
due this day, and unpaid. I request your 
immediate attention to it." 

A verdict having been found for the plain- 
tiff, 

Graves moved, in pursuance of leave re- 
served, to set aside the verdict. First, there 
was not a sufficient presentment to charge 
the defendant as indorser. The plaintiff 
should have endeavored to find out the ac- 
ceptor and demand payment of him. Saun- 
derson v. Judges 2 H. Black. 510. Second- 
ly, there was no notice of dishonor. In 
Furze v. Sharwood, 2 Q. B. Rep. 388, the , 
notice was — *' W. Howard's acceptance for i 
21/., due on Saturday, is unpaid; he has 
promised to pay it in a week or ten days ; I 
shall be glad to soo you upon it as early 
as possible:" and that was held insuf* 
ciont. A notice of dishonor must con> 
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tain an intimation that payment of the bill 
has been refused by the acceptor, and there- 
fore a letter merely containing a demand 
of payment has been held not to be a suf- 
ficient notice. Hartley v. CasCj 4 B. 6c C. 
339* So also the following notice has been 
held insufficient: '*This is to inform you 
that the bill I took of you, 15/. 2s. 6d,, is 
not took up, and 4«. 6d. expense, and the 
money I must pay immedidiately ; my son 
will be in London on Friday morning." 
Messenger v. Souihey^ 1 M. 6c G. 76. In 
Strange v. Price, 10 Adol. <fe E. 125, the 
notice was — "Messrs. S. 6i Co. inform 
Mr. P. that Mr. B.'s acceptance, 87/. 5«., is 
not paid. As indorser, Mr. P. is called 
upon to pay the money, which will be ex- 
j>ected immediately : and that was held in- 
sufficient. So a letter stating that " a bill 
-of exchange" (describing it) *' lies at my 
office, due and unpaid," is not a good notice 
of dishonor. PhilHps v. Gould, 8 C. & P- 
355. Besides, the notice having been sent 
on the day the bill was dishonored, was too 
early. 

Pollock, C. B. — ^The court think thai, 
under the circumstances, there was a suffi- 
cient presentment to the bill. As to the no- 
tice of dishonor, we will take time to con- 
sider. 

Cur, <idv, viilt. 

Pollock, C. B., on a subsequent day, 
said, we think there should bo no rule, as 
there A^'as, in our opinion, distinct notice of 
the bill having been dishonored. The ex- 
pression, " I request your immediate atten- 
tion to it," must be understood as Implying 
that the defendant was called upon to pay 
tho bill. The terms of the notice suffi- 
ciently comply with the rule of law. It was 
also objected that the notice was sent too 
early. But though it was sent on the day 
the bill became due, it was after business 
hours ; and we therefore think that it was 
in proper time. 

Rule refused. 

^ COURT OF QUEEN'S BENCH. 

Before the Rt. Hon. THOMAS LORD DENMAN, 
C. J. and the rest of the Judged. 

Griffith v. Lewis. — Easter Term, 1845. 

SLANDBK. — PSIVILB6BD COMMUNICATIOK. 

Where A. originates slanderous expressions con- 
coming B., and whan asked by B. if he had 



made use of such expressions, repeats them, the 
repetition of such slander, in reply to questions 
put by B., does not render it a privileged commu- 
nication ; and in an action for slander of words 
so spoken, the plaintiff is not called upon to 
prove express malice. 

This was an action of slander for imput- 
ing to the plaintiff, who carried on the busi- 
ness of a butcher, the use of false weights 
and the sale of goods short of weight. The 
defendant pleaded not guilty, and a justifica- 
tion ; but the latter plea was abandoned at 
the trial. The case was tried before Lord 
Denman, C. J., on the home circuit. It ap- 
peared the defendant had used certain slan- 
derous expressions of the plaintiflT, and 
when the fact became known, the plaintiff* 
asked the defendant if he had used such ex- 
pressions ; and the defendant then, in the 
presence of several persons, repeated the 
expressions he had made use of on the for- 
mer occasion. It was fi>r the latter expres- 
sions that the action was brought. The 
counsel for the defendant contended that the 
latter expressions made use of by tha de- 
fendant were privileged and confidential, be- 
cause the words used were not Fpoken by 
the defendant voluntarily, but in answer to 
a question put to him by the plaintiff; and 
that to support a verdict for the plaintifi^ ex- 
press malice must be proved. The learned 
judge was of opinion that this was not a 
privileged communication, and the jury 
found a verdict for the plaintiff for 10/. 

M. Chambers moved for a rule for a new 
trial, on the ground of misdirection. The 
jury ought to have been asked whether the 
defendant was actuated by malicious mo- 
tives towards the plaintiff when he made use 
of the expressions complained of. Where a 
conversation takes place between A. and 
B., and A. asks be if he has used certain 
language, and B., in answer to those ques- 
tions, repeats the observations which he had 
before made, that communication is privi- 
leged, and the only question for a jury must 
be, whether there was express malice. — 
The plaintiff would not be entitled to a ver- 
dict unless such malice was proved. Star^ 
kie an Slander, 301 ; Warr v. Jolly, 6 Car. 
& Pay. 497 ; Toogood v. Spyringy 1 Cr. M. 
di& R. 161 ; Fadmore v. Lawrence^ 11 A. & 
E. 330. 

Patteson J. — The distinction is perfect- 
ly plain, and is this : The man who origi- 
nates a statement cannot shelter himself 



THE NEW YORK LEGAL OBSERVER. 



331 



Eaglish Casea. — Queen's Bench. 



under the rule of a privileged communica- 
tion, when, upon inquiry made of him, he 
repeats it ; but he can do so if the state- 
ment did not originate with him. This had 
occurred in Smith v. Matthews^ 1 Moo. & 
Rob. 151, where a man who had made 
statements injurious to the credit of a trades- 
man, was a person that had been employed 
by the creditors of that tradesman to exa- 
mine into his affairs ; and it was held, that 
he could not shelter himself under the rule 
of privileged communication, when in his 
report to them he repeated the false state- 
ments which he had originally made. The 
case cited in the argument was one of an 
opposite sort ; and there, as the slanderous 
report had not originated with the defend- 
ant, he was privileged when, on inquiry of 
liim, he, in a bona fide answer to that in- 
quiry, repeated that statement. It was, 
then, perfectly clear that this evidence of 
slander on the business of the plaintiff be- 
ing properly before the jury, the plaintiff 
-was not bound to give any evidence of 
malice in order to support a claim to dama- 
ges. 

Williams J. and Wightma?? J., concur- 
red. 

Lord Denhan, C. J, — An inquiry of this 
sort is oilen made for the purpose of ascer- 
taining whether the party had uttered the 
slander in a moment of heat, and had re- 
gretted it, and retracted it, or was deter- 
mined to abide by it ; and surely it is too 
much to say that slander thus deliberately 
and resolutely repeated is not in itself a 
cause of action. 

Rule refused on this point. 

A rule was granted on another point in 
arrest of judgment. 

In re Holt.— Trinity Tenn, 1845. 

ADXISSION OF AN ATTORNEY. 

Tlio court refused an application for a peraon who 
had served his articles of clerkship to go before 
the examiners for the purpose of being exam- 
ined, in order to be admitted an attorney, who 
\ had been convicted of a conspiracy in the year 
! 1842, but who denies on oath that he is ffiiilty of 
the offence, and who was never brought up for 
judgment, and expresses his deep regret in being 
mixed up with a transaction for which another 
peraon was severely punished. 

Mr. Watson applied to the court in be- 
half of a person by the name of Holt, that 
he might be allowed to go before the exa- 
miners for the purpose of being examined, 



in order that he might be admitted an attor- 
ney. The applifcation was made on the af- 
fidavit of the applicant, who stated that he 
had served under articles of clerkship for 
five years, and that all the proper notices 
had been given to entitle him to be admit- 
ted. That in the month of December 1844, 
he was, along with another person, tried 
and found guilty of a conspiracy ; that in 
reality he had not done anything to justify 
such a verdict, and that no sentence had 
ever been passed on him for the offence, aK 
though the person with whom he had been 
indicted had received a severe sentence. — 
That as soon as the indictment was prefer, 
red he disclosed all he knew of the circum- 
stances, in order that the transaction might 
be fully investigated ; and that he deeply 
regretted the part he had taken in the trans- 
action. When these circumstances became 
known to the examiners, they refused to al- 
low him to be examined, unless they wera 
authorized to do so by this court. 

Mr. Robinson appeared for the incorpo- 
rated law society, to show cause in the first 
instance, but he did not deem it necessary 
to make any comment on the facts disclosed' 
by the affidavit of the applicant which were 
before the court. 

Lord Denman, C. J. — After this person 
has been found guilty of a conspiracy, it iff- 
not possible that we can admit him to act 
as an officer of this court. VVe should not ' 
be dealing fairly with society if we granted 
this application and allowed the applicant to 
practise as an attorney. He has gained alt 
he can expect in not being brought up to* 
receive the sentence of the court, but I 
think he cannot expect to be admitted. 

Pattkson, Williams and CoLXRiD6£yr 
J. J., concurred. 

Application refused. 

[Practice Court.] 

Before Sir T. J. COLERIDGE, Kt. 

Wareen v. Swinbobne. — Easter Ternty 
1845. 

AFFIDAVIT SWOBN IN FOREIGN COUNTRY. 

Wliere an affidavit in a proceeding in this court is 
made in a foreign country, it must distinctly ap- 
pear that the fuuctionary'bcfore whom it is sworfV 
IS authorized by the law of the country to ad- 
minister an oath. 

Bagley applied to make absolute a nile 
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for entering up judgment on an old warrant 
of attorney. The rule nisi had been served 
upon the defendant at New Yorky and the 
affidavit of service was sworn before the 
mayor of the city of New York. The sig- 
nature of the mayor was verified by the fol- 
lowing certificate of the English consul: — 
" I, Anthony Barclay^ her Majesty's consul, 
A:c., do hereby certify that Jama Harper^ 
whose signature is appended to the annexed 
document, is Mayor of the city of New 
York, and that to his official acts all credit 
is due. In testimony whereof, I have here- 
unto set my seal, dec. Anthony Barclay." 
There was also an affidavit of James Hers- 
Ict, sub-librarian of the foreign office in 
London, verifying the signature of Mr. Barc- 
lay. 

Baghy, — ^It is doubtful whether in this 
case the affidavit is sufficient, it does not 
state that the individual before whom it was 
sworn was authorized by the American laws 
to take affidavits. 

CoLEKiDGE, J. — That is necessary, you 
may probably obtain an affidavit to the ef- 
fect required by the American consul in 
London. 

Rule absolute. 

Ex Parte WzBB.^Eastem Term, 1845. 

ATTORNBT. ^HUtB TO COMPEL THE PAY- 
MENT OF MONEY. ^FOUNDATION FOB. 

In order that the court should interfere summarily 
to compel an attorney to pay over a sum of money, 
it is necessary to state specific facts from which 
it may be collected, that the attorney was em- 
ployed .in consequence of his professional char- 
acter. 

Gray moved for a rule calling upon an 
attorney to show cause why he should not 
refund a sum of 250/. The affidavits stat- 
ed that the applicants who were executors 
had engaged and employed him as an attor- 
ney, for the purpose of managing and wind- 
ing up the estate, and had placed the sum 
in question in his hands, as such attorney^ 
for the purpose of paying legacy duty. It 
was submitted that this was an employment, 
in consequence of the professional charac- 
ter of the attorney, and brought the case 
within the principle o£ ex parte Aitkin^ 4 B. 
and A. 47, where an attorney who had been 
employed by A. to get in the effects due to 
him as an administrator was compelled to 
deliver an account and pay over a balance 



upon money so collected. In ex parte Bo^ 
denham, 8 A. de Ell. 959, where an attor- 
ney, attending a commission of lunacy for 
the petitioner, promised the under-shenflT to 
pay the fees, 6cc., on the inquisition being 
returedf the court granted a rule calling 
upon him to do so. 

Cur, ad. tmlt, ^ 

CoLEBiDOE, J. — This was an application 
to compel an attorney to pay over a sum of 
money under these circumstances : The ap- 
plicants, who were executors, had to pay 
240/. for legacy duty. The expression in 
the affidavit is, that they employed the party 
to act for them as an attorney in managing 
the estate of the testator, not specifying any 
work which he had to do as an attorney, 
but contenting themselves with this general 
statement ; and that they handed to him, as 
such attorney, the above sum. And the 
question is, whether this is so connected 
with his character as an attorney as to be 
the subject of summary jurisdiction. The 
words '*as such attorney'* in themstlves 
amount to nothing, as it is a question of 
construction upon the facts and circumstan- ' 
ces whether or not the employment really 
was in that character. Ex parte Aitkin 
and ex parte Bodenham were cited, cases 
which carry the jurisdiction to the full ex- 
tent. Many judges think that ex parte Ait- 
kin went too far; and though I am quite 
prepared to support that decision, I am not 
disposed to go beyond it. In that case, 
however, the attorney had brought parlies 
to an account, and the application was to 
obtain the moneys so collected ; and it can- 
not bo doubted that he had got the money 
into his hands in consequence of being an 
attorney. In ex parte Bodenham^ again, it 
is certain that the whole interference of the 
party occurred because he was an attorney. 
But I cannot find that the present case 
comes up to either of those two ; and if it 
should be held that a person employed to 
convey a sum of money to Somerset House 
became liable to this species of jurisdiction, 
I do not know where the court could slop. 
Rule refused. 



GUARANTEE. 

A party who guarantees the payment of 
a promissory note if it be not paid at matu- 
rity by the maker is not entitled to notice 
of dishonor. Watson v. MascalL 13 M. & 
W. 72. 
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AGENCY. 

The right of a town agent to retain the 
money forwarded by a country attorney 
recently came under consideration in the 
Court of Queen's Bench, (Cobb v. Becke and 
another, 14 Law Journal, 108;) in an ac- 
tion brought by the client of a country at- 
torney against the town agent, for money 
had and received under the following cir- 
cumstances : — In a case of Cutbush v. Cobb, 
the defendant Cobb employed Mr. F. F. 
Dalby of Rochester, as his attorney, and 
proceedings were stayed in this action un- 
der a judged order upon payment of debt 
and costs. Cobb paid Mr. Dalby 17/. 18d. 
4d^ to be paid to Cutbush on account of the 
debt, and Mr. Dalby forwarded his own 
check for 20/. to Messrs. Becke <fe Flower, 
bis town agents, directing them to pay Cut- 
bush's attorney the sum specified, and to 
have the costs taxed. Messrs. Becke k 
Flower wrote by return of post to Mr. Dal- 
by acknowledging the receipt of his check, 
and stating that it should be applied as di- 
rected. Home delay took place in taxing 
the costs ; no part of the money was paid to 
Cutbush's attorney, and ultimately Messrs. 
Becke h Flower credited Mr. Dalby with 
the amount in making up their agency ac- 
count, and retained the 20/. in satisfaction 
of a balance due to them by him. Upon 
this state of facts, the question arose wheth- 
er Cobb could recover from Messrs. Becke 
h Flower, the sum forwarded to them by 
Mr. Dalby, to pay Cobb's debt? 

At the trial, Lord Denman, C. J., seemed 
to have been of opinion that the action 
could not be maintained, but he left it to the 
jury to say, whether the defendants, when 
they received the money from Dalby, knew 
it to be the money of Cobb ? and reserv- 
ed leave for the defendants to move to enter 
a non-suit, if the court thought the plaintiff 
"was not entitled to recover. The jurjr found 
the (Question left to them in the affirmative, 
and returned a verdict for the plaintiff, for 
17/. 18«. 4</. The matter afterwards came 
before the court upon an application to set 
aside the verdict and enter a non-suit. 
35 



The general rule applicable to transac- 
tions of this nature that there is no privity 
between the agent in town and the client in 
the country, and that the former cannot 
maintain an action against the latter for his 
fees, or the latter against the former for 
negligence, was admitted in the argument 
and expressly recognised in the judgment 
of the court The plaintiff's counsel con- 
tended that the defendant's liability arose 
from fects irrespective of the professional 
relation between the parties, for as the de- 
fendants knew the money to be Cobb's 
when they received it, and had pledged 
themselves to the specific appropriation of 
it, the privity of contract was sufficiently es- 
tablished. To strengthen and illustrate this 
view of the fiacts, several cases were cited* 
which when examined are authorities only 
to the extent, that if a debtor orders his 
agent to appropriate a fund in his hands to 
the discharge of a specific debt, and the 
agent pledges himself to the creditor so to 
appropriate the fund, the creditor may sue 
the agent The case dted, approaching 
the nearest in fact to the case under discus- 
sion, was that of Moody and another, As- 
signeee v. Spencer, 2 Dowl. & Ry. 6. In 
that case, the defendant, vfho was the town 
agent of Mr. Baldwin, a country agent, re- 
ceived a sum of money due to the bankrupt, 
of whom the plaintiffs were assignees, from 
a person named Wilson, who had been sued 
by Baldwin as the attorney for the bank- 
rupt, and the court decided, that the defend- 
ant had no lien for the general balance due 
to him from Baldwin on the money coming 
into his hands in the cause. On behalf of 
the defendants, it was argued that the know- 
ledge the money was sent by Dalby belong- 
ed to the plaintiff, made no difference as re- 
spected the general principle applicable to 
this case, that an agent was exclusively lia- 
ble to the party employing him. To eluci- 
date thn principle, the recent case of Heath 
and another v. Chilton, 12 Mees. <fe W. 
632. In the Court of Exchequer was refer- 

* All the caws are collected in 1 Wnia.SMmdei», 
2106, note a, 6th ed. 
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red to. In ihat case, the defendant received 
certain rents, under a written authority from 
two out of three executors and gave a re- 
ceipt in Ae name of the two, with a know- 
ledge that tl\e rents belonged to the execu- 
tors, and it was holden that three executors 
could not sue jointly for the money received 
unless it appeared that the two executors 
Lad entreated with the defendant for them- 
selves and their co-executors also. It was 
also suggested, as a mode of testing the li- 
ability with which it was sought to fix the 
defendants, that if they had become bank- 
rupts, Dalby's liability to Cobb would not 
have been discharged, as a payment to an 
agent would not have been a good payment 
as agsunst Cobb. 

In the course of the argument, Pattesort, 
J., put the point interrogatively — ^ If money 
-were sent to a banker to pay A., could A. 
sue the banker T And the plaintiff *s coun- 
sel answering, that the banker might bo 
sued if he,undertook to pay ; Pattesor^ J., 
observed, " it is a very wide proposition to 
lay down, where money is paid to bankers 
in the country, and their town agents re- 
ceive the money and promise to pay it, that 
it becomes money had and received by the 
bankers to the use of the party to whom it 
is directed to be paid." 

Lord Denman, C. J., in delivering the 
judgment of the court on a subsequent day, 
distinguished the case of Moody cmd anoth- 
er V. Spencer, as the town agent there, had 
received the money in the course of the suit 
from the opposite party, for the client and 
not for the country attorney, and the eourt 
accordingly treated it as money received for 
ih& use of the client So in the case un- 
der consideration, if Cobb had transmitted 
the money direct to the defendants, or de- 
sired Dalby to transmit it to them specifi- 
cally, and they had received it as from Cobb, 
and not as from Dalby, they would undoubt- 
edly have become Cobb's agents and ac- 
countable to him for the appropriation, but 
it appeared that Cobb paid the money to 
Dalby for the purpose of paying the debt 
and costs, without any specific directions 
through what channel it was to be trans- 
DMtted. The money was therefore mixed 
with Dalby's general funds, and he sent 
the defendants his own check. On the short 
ground, therefore, that the facts showed the 
plaintiff employed Dalby, and Dalby, and 
not the plaintiff, employed the defendants ; 
the court was of opinion that no privity was 



established as between the plaintiff and de- 
fendants, and that the action could noC 6e 
sustained. The rule to enter a nonsuit was, 
for this reason, made absolute. 



PRACTICAL POINTS. 



LICENCB BT 



PATENTEE — ^DEDICATIOH 
THE PUBLIC. 



TO 



By the terms of letters patent granted for 
the invention of a patent furnace, all per- 
sons were commanded not to " make use, 
or put in practice the said invention, cm* any 
part of tne same, nor in anywise coun- 
terfeit, imitate, or resemble the same, nor 
make, or cause to be made, any addition 
thereunto,, or substitution fix>m the same, 
whereby to pretend himself or themseh^s 
to be the inventor or inventors, deviser or 
devisors thereof without the licence, con- 
sent, or agreement of the said J. C, (the 
patentee,) his executors, &C., in tcritin^^ 
under his or their hands and seals, Srst bad 
and obtained,"' upon pidn of a contempt of 
the royal command, and of being answera- 
ble to the plaintiff for damages. The pa- 
tentee, afler he obtained the patent,. gnmte<i 
the defendant a licence, which toas in wri- 
ting, but not under seal, to use the paknt, 
and the defendants having received the li- 
ccnce, kept it, and used the invention ; but, 
when called upon to pay the price agreed 
upon, objected to pay for it, on the ground 
that it was void as not being under seal,-^ 
In an action of assimipsit S>r the price of 
such licence by the plaintiff to defendants 
to use such invention, it was held, first, 
that the defendants haying obtained the K- 
cence they had bargained for, and kept, 
were bound to pay for it ; and secondly, that 
the licence was not void as not being under 
seal. Chanter v. Dewhurst, 12 M. & W. 
823. It has also been recently decided, 
that if the inventor of a machine send it to 
another in order to have its qualities tested, 
and the party to whom it is sent use it for 
some weeks in a public work room; that 
this is not giving the invention such publi- 
city as to deprive . the inventor of his right 
to obtain letters patent lor it ; also, that a 
machine does not cease to be the subject of 
a patent, merely because of the length of 
time during wluch the inventor may keep 
it by him, after it has been made a complete 
workable machme. BenUey v. FUminff^ 1 
C. & K. 587. 
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fBAUDULSXT PRSrXRKNCB IN CONTStfPLA- 
TION OF INSOLVBNCT. 

An equal distribution of the effects of 
the debtor amongst his creditors, is the 
object of bankrupt and insolvent laws, 
and persons are found who contend, that 
the law of debtor and creditor only re- 
quires to be amended by consolidating 
and assimilating the two systems, and em- 
ploying the same machinery for carrying 
them into operation. Without staying to 
examine into the practicability of this meo- 
ry, the proposition can scarcely fail to ob- 
tain general assent, that where a fraudulent 
debtor prefers a creditor, and thereby en- 
deavors to disturb the equal distribution of 
bis effects, the same result should follow, 
W'hether the debtor acted in contemplation 
of bankruptcy or of insolvency. In a great 
number of cases, however, a different doe- 
trine has prevailed, and it seems to have 
been considered that a transaction amount- 
ing to a fraudulent preference, although it 
ivould be void as against the assignees of a 
bankrupt if done in contemplation of bank- 
ruptcy, would be sustained as against such 
assignees if done in contemplation of insol- 
vency. See Atkinson v. Brindall^ 2 Binflj, 
N. C. 226 ; Gibson v. Boretts, 3 Scott, 229, 
234. This doctrine, however, has been 
considerably shaken by a late decision of 
the Court of Queen's Bench. Aldred et aLy 
assignees of John Brown a bankrupt, v. 
Sir Thomas Constable^ Bart^ and Chttrles 
Brown, 

It was an action of trover by the assign- 
ees of a bankrupt, against the sheriff of 
Yorkshire and the execution creditor, the only 
material issue being, whether a warrant 
of attorney given to the bankrupt's father 
voluntarily, about six weeks before the fiat 
issued, was a fraudulent preference in con- 
templation of bankruptcy ? The embarras- 
sed circumstances of the bankrupt at the 
time he executed the warrant of attorney, 
and his apprehension that he should be im- 
prisoned for debt, were clearly proved ; but 
Baron Parke^ who tried tlie cause, in sum- 
- ming up, informed the jury, that in order to 
• prove the warrant of attorney was fraudu- 
lent and void as against the assignees of the 
bankrupt, it was necessary to show that he 
contemplated, not merely insolvency, but 
actual bankruptcy. This ^ew of the learn- 
ed baron does not seem to have been hasti- 
ly adopted, as he expressed a similar opin- 



ion in Moryan v. Brundett, 5 B. <fe Ad. 289 ; 
although the report in that case does not 
show that: the doctrine then l^d down by 
the learned judge met with the concun^nce 
of the other judges of the court 

The Court of Queen's Bench, in intimat- 
ing their dksent from the ruling of the 
learned baron, in Aldred v. Constable^ ad- 
mitted, that the multitude of cases reported 
on this point couki not be reconciled. In 
the old cases, it was held that where bank- 
ruptcy was probable and eventually occur- 
red, it must be presumied to have been con- 
templated ; whilst the latter cases assumed, 
that unless bankruptcy was known to be in- 
evitable, it could not have been contemplat- 
ed. The court was now of opinion, that 
the jury ought to have been told that the 
contemplation of insolvency was by no 
means inconsistent with that of bankruptcy, 
and if the debtor, when he gave the war- 
rant of attorney, knew that his assets were 
inadequate to the payment of all his debts, 
and that he was likely from the position in 
which he was placed to become a bankrupt, 
the proof of fraudulent preference would be 
complete. Upon these grounds a new trial 
was granted. 

In Gibson v. Muskett^ 4 Man. & G. 160, 
it appears that Lord Abinger directed the 
jury, that in order to find a payment made 
in contemplation of bankruptcy, they must 
be satisfied that bankruptcy was inevitable. 
In this case, however, the Court of Common 
Pleas ordered a new trial. 

CRIMINAL LAW, 

CONSPIRACT. 

The following points were decided in the 
House of Lords, in the celebrated case of 
Daniel G*Connell v. the Queen, 

Where an indictment contains several 
counts, one of which is bad, and where the 
punishment is not fixed by law, a general 
judgment for the crown cannot be supported. 

A good finding on a bad count and a 
bad finding on a good count, stand on the 
same footing ; both being nullities. 

Where a count in an indictment contains 
only one charge against several defendants, 
the jury cannot find any one of the defend- 
ants guilty of more than one charge. — ^ 
Where, therefore, the count in the indict- 
ment charged the several defendants with 
conspiring together to do several illegal 
acts, and the jury found one of them gmtj 
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of eoDspiring with some of the defendants 
to do one of the acts and guilty of conspir- 
ing with other of the defendants to do an- 
o£er of the acts, such finding was decided 
to be bad, as amounting to a finding that 
one defendant was guilty of two conspira- 
cies, though the count charged only one. 

An indictment against different defend- 
ants consisted of several counts charging 
them with various illegal acts. Some of 
the counts were bad, and on some of the 
good counts there were bad findings. The 
judgment against each of the defendants 
was stated to be in respect of ** his offences 
aforesaid." It was held tiiat each count 
must be considered as charging a separate 
offence, and that the expression '^ his offen- 
ces aforesaid," must be treated as extending 
to all the offences of which each defendant 
had been found guilty ; and as some of the 
counts and some of the findings were bad, 
such judgment could not be supported. — 
Upon a count in an indictment against eight 
defendants charging one conspiracy to ef- 
fect certain objects a &iding that three of 
the defendants are guilty generally, that four 
of them are guilty of conspiracy to effect 
some, and not guilty as to the residue of 
these objects is bad in law, and repugnant ; 
inasmuch as the finding that the three were 
guilty, was a finding vxai they were guilty 
of conspiracy with 3ie other to effect all the 
objects of tiie conspiracy ; whereas, by the 
same finding, it appears that the other ^ye 
were guilty of conspiracy to effect only 
some of those objects. A count charging 
defendants with conspiring **to cause and 

i>rocure divers subjects to meet together in 
arge numbers for the unlawful and sedi- 
tious purpose of obtaining, by means of 
the intinudation to be thereby caused, and 
by means of the exhibition and demonstra- 
tion of great physical force at such meet- 
ings, changes in the government, laws, and 
constitution of the realm," is bad : 1st, be- 
cause ^intimidation" is not a technical word 
having a necessary meaning in a bad sense ; 
and 2dly, because it is not distinctly shown 
what species of intimidation is intended to 
be produced, or on whom it is intended to 
operate. O'Cmnell y. The Queen^ 11 
Clark & F. 155. 

HUSBAKD AKI) WIFB* 

A husband is bound to pmvide his wife 
with necessaries bj law, as much as him* 



sel( and if she contracts debts for them, he 
is obliged to paythera ; but for anything be- 
sides necessaries he is not chargeable. — 
Also, if a wife elopes and hves with anoth- 
er man, the husband is not chargeable even 
for necessaries. 1 Bla. Com. by Stewart, 
478; and see Beg. v. TMet^l Car & 
]^rsh, 112. In a very late case the law 
was laid down at nisi prius as to how far a 
husband living separate from his wife is 
bound to furnish her with shelter. '^The 
charge is," said Oumey^ B., ** that the pri- 
soner, being the husband of the deceased, 
did wilfully n^lect to provide her with pro- 
per shelter, by reason of which her death 
was accelerated. There are other counts 
charging him with neglecting to provide 
her wim food, but no evidence has been 
adduced in support of them. But whether 
the death of the deceased was actually 
caused by the act of ih^ prisoner, or was 
only accelerated by it, the effect is the same 
in point of law. If, notwithstanding the 
nature and extent of her complaints, she 
could have lived on till the next month or 
the next week, and her death prematardy 
occurred owing to or by the misconduct of 
the prisoner, as laid in the indictment, then 
he is amenable to the law for sudi miscon- 
duct. It appears that the prisoner and his 
deceased wife had been separated for a con- 
siderable time, and that ne had agreed to 
allow her 2.8. 6tf. a week. Though it does 
not distinctly appear that this sum was p»d 
punctually every week, still it does appear 
that on the Saturday preceding her death 
the deceased had received the stipulated 
sum. There is, therefore, presumably, no 
ground for any charge against the prisoner 
as having caused her death from want of 
food, as the half crown would have aiip- 
plied her from the Sunday till the Friday. 
The charge against the prisoner appeazs to 
be, that he refiised, intentionally, to provide 
her with shelter against the inclemency of 
the weather, she being at the same period 
of time in a state of disease progressively 
advancing, then very advanced indeed, and 
which no doubt would soon have ended her 
sufferings." [The learned jud^ then, al- 
luded to the evidence.] " On the Wednes- 
day evening, in November, on a cold and 
rainy night, the constable knocks at the 
window of the prisonier's house, and states 
diat his wife applies to him for shelter, but 
he shuti the window and refuses it. * ^ 
Many cases b&TO been decided on the pre- 
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else extent to which a father, husband, or 
master is bound to provide for his child, 
wife, or servant; but in those cases the 
parties were living under the roof of the 
parent, husband, or master, which implied 
a particular obligation. But here the cir- 
cumstances are different, for the parties 
were actually separated. Whether this 
circumstance should take the case out of 
the ordinary rule, is a point which, if ne- 
cessary, I will reserve for further conside- 
ration." The case was then left to the ju- 
ry, who found the prisoner not guilty. 

ATTEMPT TO POISON. 

In an bdictment for an attempt to poison, 
it appeared that the two persons cohabited 
together, the female prisoner being a daugh- 
ter of Mary Yaughan, and that in the month 
of May 1844, the priaoners procured some 
arsenic and gave it in a paper to a man 
named Richard Edwards, informing him 
that it was poison, and that they wanted to 
kill Yaughui and his wife, and they gave 
directions to Edwards to keep the arsenic 
in his hand, and to slip it into a pint of beer, 
undiscovered by the Vaughans, to whom he 
was to hand it, that they might drink it and 
he poisoned. The prisoners gave Edwards 
5s, for his services, and told him that if he 
succeeded he should never want The pri- 
soners were found guilty ; but Bolfi, J., re- 
spited the Judgment, in order to consult the 
judges. The case was subsequently consi- 
dered by the fifteen judges, who held the 
conviction wrong. 

IN CHANCERY. 



Before the Hon. AMAS A J. PARK£R,Yioe Chan- 
cellor of the Third Circuit. 

Pjisbe Ackerman v. James Emott and 
John L. ScHaTviR. — 26th Feb,, 1845. 



LIABILITT 



Oy TEUSTEE INYE8TMENT 

TRUST FUNDS. 



OF 



A trtwtee will not be protected against km ariiing 
from the depreciation of tmat fonda invested by 
him milen he loena on real security, or inTesta 
in some fond approved by the court. 

Where an executor invested the legacy of an in- 
fant cestui que truet in stock of the Dutchess 
County Bank, he was held liable to pay the in- 
fant, on her arriving at age^the amount of aueh 
legacy and interest I 

Matthew Van Benschoten of Dutdi- 
ess County died in the year 1825, leaving a 



will, and appointing the defendants his ex- 
ecutors, to whom he bequeathed in trust a 
very large personal estate, consisting most- 
ly of bonds and mortgages, to be paid to 
the respective legatees mentioned in the 
will, among whom was the (^mplainant, 
and to her the defendants were directed by 
the will to pay a legacy, when she should 
arrive at age, or on her marriage, and in- 
terest thereon annually. The defendants, 
as trustees of the complainant, invested the 
larger part of this legacy in the capital stock 
of the ** Dutchess County Bank." Most of 
these investments were made by the defend- 
ant Emott (with the consent of Schryver) 
by transferring his own individual stock to 
himself and Schryver as such trustees. — 
Emott had the principal charge as executor 
of the estate of the testator. The invest- 
ments were made at the market value of 
the stock, which was f^om twenty to thirty 
per cent above its par value. Defendant, 
Emott, was Prewdent, and Schryver was Di- 
rector of the Bank. On the compliunant's 
arriving at age, in 1842, the defendants re- 
quired her to take the stock at the price at 
which the investments were made, it hav- 
ing then greatly depreciated in value ; this 
she refused to do, and this suit was com- 
menced. Much testimony was taken, from 
which, among other things, it appeared that 
in 1842 the stock had sold as low as forty 
cents on the dollar. It was contended on 
the part of the complaint that the invest- 
ment of trust funds>in such stocks was un- 
auth(msed; that a transfer of stock by 
Emott to himself and Schryver as trustees 
was void, and that the defendants had been 
guilty of great negligence in taking care of 
the trust funds. 

George Qiffwd and George Wood for com- 
plainant. 

C, Johnson and S. Sherwood for defend- 
ants. 

The Vice Chancellor. — ^I find no evi- 
dence in this case to warrant the belief that 
the defendant* acted in had faith towards 
the complainant, in investing her property 
in the stock of the Dutchess County Bank; 
and the principal question I shall examine, 
in deciding this case, is whether the invest- 
ment thus made is of such a character as 
will subject the defendants to a personal li- 
ability for the loss. Upon this point there 
has been no express adjudication in the 
equity courts of this State, though I think 
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»r*. *^:-^i :i E::-li^M. i:.2 ia t. Lie of our 

s<rl, that tni*v-s are n t re>r.:::^:..,e in t^ 
j^.J t/> tL« j»f**ena-ixi a.vi gjtj of the 
tr:i-t jrr.j^rtT. if tl^r ke.>p h a* th-v k^;. 
tL<iir own. at 1 tLal 'iLrfrj can orjj l-e lia' i 
wL^n tfi^T fiii to exerc:^ rexi=.>LaMe rare 
«ii>l d::;r^we. Synw of the tfir::..T Otrd- 
fcions, d.ub:;..^, ^^j tL,t k-ajtii, a&4 as to 
iranj of the d'j::«s devoI\i:.i: u:-on tni-tires, 
I am «iti*Srd iLb is cow tLe law. But so 
in/Mnit^ and g.-neral a rek wo-jM nJrer 
Le feuftdent to protect an icfiici airrunst an 
im.*afe investment ; and on a au-^f Jl exiini- 
nation of tlj/j auiboritk-^, I am cxmvinotd 
tLiit tlie law rr-injlating the inv€*tinent of 
property br tnist^^es is more fixed and cer- 
tain. Some more d»'fi:;ite nile is n.-quir.^ 
as well for tlie fruidanee and safrtv of tLe 
tHBtee, as for tJu; prou^tion of tlie ceilui 
que trust. 

In the rf<»nt cav> of CYow^A t. Br^d, 3 
Mylne <k Crai^, 490, 496, WJ Cuten],ani 

all the best autlioriiiV-s ufK>n th? subjctt 
that although a j.env,nal re}.r«enlative, act- 
ing Rtrictly niihin tlie line of his duty, and 
exerci^inor n-as^inalle care atd diiilrc-nce, 
vill not be responsible fur the failure or de- 
preciation of the fund in which any j.art of 
the estate maj be invest/^d, or fur the insol- 
vencj or mii^conduct of any person \vho 
may liave possea-^d it; yot 'if that line of 
duty be not strictly pureuod, and any part 
of the properly be 'invested by such ji^rson- 
al representative in funds or' securities not 
authorised, or be put within the control of 
persons who ought not to be entrusted with 
it, and a loss be thereby eventually sustain- 
ed, such personal repr^ntative will be lia- 
ble to make it good, however unexpected 
the result— however little likely to arise 
from the course adopted, and however free 
such course may have been from any im- 
proper motive," 

Let us examine whether this is the hiw, 
and whether the stocks purchased by the 
defendants were an authorised security. 

In Trafordv. Boehm, 3 Atkyns, 444, as 
early as in 1746, Loid Hardwick decided 
that investing the trust funds in South Sea 
stock would not protect the trustee against 
pereonal liability for the loss ; and the Lord 
Chancelbr remarked that, "neither South 
Sea stock nor bank stock is considered a 
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-^TLTT. because it depends on the 
r^ i/ ti* s^emors and directors 
i&i k i^yrziio J-bMs."* And in Hie same 
•?a*e ^r Lrr.d tlas an investment "in Soutu 
Seacc l^k sTEsiiKa, where the directors 
L»Te &:.-L:-x tu ^o with the principal, an<i 
^*^ ^'"^J ^< f*^ ^ dividends and intenist. 
•jLtdscch CEK as the government pay off 
ll^ car rial wo:L-i be a good security.''' 

In Hm.'O'A y. Allen, 2 Dickens,'498, it 
was Ltrli ia 1774, that if a trustee lav ou' 
tni?: mj&ey in a fond which the court do^s 
not a-j-.pl, and snch fond aftwwaids sink i 
^?V^ ^7^ court, though there were no mah 
ni^K wxii throw the loss upon the trustee,. 
Otherwise, if laid out in the fand which th:i 
cocrt aiopta. 

So toa in Peatx. Crant, 2 Dickens, 498, 
note, I»nl TbuHow directed an allowance 
to be made to a triBtee for the depreciation 
of 3 per cenL consdidated annuities, in 
whkh he had invested trust money, (m the 
exprpsB eTx>nnd that it was a And'adopteil 
by the cijurt- 

In Ad ye T. FrfiUletean^ 1 Cox. 24 (re- 
port.^ also in 3 Swanston, 84.) decidei] in 
1783, Lord Loughborough held that when 
an executor lemis money of his t«tole>T\ipon 
bond, he shall be peisonaUy aasx^erable \{ 
the security prove defective, though the t^ 
tutor wiK in the halnt of lending mon..T oa 
snch security ; in that case it was urg^-d \x 
Hardinge, of counsel for defendant, » V 
contended here, that the executor was mt 
haUe tor losses if he did with the tej^tatws 
prof KTrty as a prudent man would hare doD- 
with his own — that nothing short of crom 
nefjligentia could make him personally iht- 
ble. He cited Harden v. Parsons^ 1 Rien'* 
cases, 145. But Lord Commissioner Hoih- 
am, sitting with Lord Loughborough, a.1.1- 
ed, " the court will always discourage U n*J- 
ing trust money on private security, thoucL 
interest may he given. It becomes a s]V 
cics of gambling." 

The case of Harden r. Pardons was over- 
ruled by Lord Eldon in Walker v. Symorvh, 
3 Swanton'a Rep. 62, and has never l^n 
relied on since as authority. 

The case of Holmes x. Bring, 2 Cox 1, 
was decided in 1787. The executors had 
loaned the trust money of an infant on a 
bond with security. The obhgors were in 
"ample circumstances" when the money 
was lent, but afterward became insolvent 
The Master of the Rolls said that " it was 
never heard that a trustee could lend an iir 
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fant's money on private security," and di- 
rected the executoi*s to pay the money, and 
interest and Costs, 

In Wilkes V. Steward, Cooper's Ch. Re- 
ports, 6, decided in 1801, the executors 
were employed to lay out the legacy in 
the funds, " or in such other good security 
as they could procure and think safe.^ — 
Yet with even this implied direction it was 
held that they could not lend it on personal 
security. Tho case of Potoell v. Evans, 
decided also in 1801, 5 Ye^j, 838, goes 
still farther. It was there held that execu- 
tors who neglected to call in money, lent by 
the testator on a bond, ^ould be charged 
with the loss that might be sustained by the 
subsequent failure of the obligors. This 
doctrine has not, perhaps, been ctoried to 
tills extent in this State. The case oiBrc/um 
V. Thompson, 4, Johnson^s Ch. Rep. 619, 
may be regarded as somewhat modifying it, 
but I cite it to show how strictly the Eng- 
lish Courts have intended to guard the rights 
of infant cestui que trusts. If tho rule has 
not been so rigidly enforced here, as to col- 
lecting money ahiady invested by the tes- 
tator, I think it has been equally strict with 
the English Courts, in investing upon pro- 
per investn^nts, when made by the tnis- 

It may now be regarded as tho well set- 
tled rule of the English Court of Chancery, 
that the trustee can only protect himself 
against risk by investing tho trust fund in 
real or government securities. He must 
either take security on real estate, or invest 
in a fund approved by the court ; and no 
other fund » there approved ,by the court, 
except the public funds. The decisions sub- 
sequent to those I have reviewed hold the 
same doctrine, and make any investment on 
private or personal security at the risk of 
the trustee. Vigrass v. Binfield, 3 M{\d. 
40 ; Walker v. Symonds, 8 Swans. 1 ; 
Hcnoe V. Earl of Dartmouth, 7 Vesey, 150 ; 
Holland t. Hughes, 16 Vesey ; — ^— v. 
Carpenter^ 1 Madd. 290. In the case of 
Clough V. BoTbd, which w'as decided as lato 
as 1838, this doctrine is recognised in ex- 
press terms by Lord Chancellor Cottenham. 

But it is urged by the defendants* counsel 
that a different rule prevails m this State, 
and Thompson v. Brown, 4 John. Ch. Re- 
ports, 619, is relied on to show that when 
executors or trustees act in good fkith, they 
wiH not be responsible for loss. An exam- 
ination of that case, however, shows that 



that was not a ease of investment made by 
the administrators. Tliey only permitted 
the business to be carried on as they found 
it. Chancellor Kent there says, ** this was 
not a new arid distinct original trading with 
tt^e assets, voluntarily entered into by tho 
administrators. They found a store of goods 
in possession of a surviving partner, and 
they tad no other alternative but either to 
suffer him to go on and sell on the usual 
terms, and under a continuation of the con- 
fidence reposed in him by tho intestate, or 
to divide t^e goods and sell the share of B. 
at auction.'^ Under these circumstances, it 
appearing that the administrators acted in 
good faith, they were not held liable for the 
loss. This case no more conflicts with the 
English rules regulating the investments of 
trust moneys by trustees, than do the later 
English cases of Fraryce v. Wood, 1 Tam- 
lyn, 172, and Dorchester y. Effingham^ I 
Tamlyri, 279 ; to which it is analogous. 

In Brovm, administrator, v. Campbell^ 
executor, Hopkins, 233, notes given by the 
Union Cotton ManufiictQiy to Richard F. 
Cooper were, by his executor, invested in 
stock of the O&tego Cotton Manufactory, 
which afterwards became insolvent Tins 
case seems to have been but Httle consider- 
ed by either the counsel or the court, and 
is imperfectly stated by the reporter ; and I 
cannot concede that it establishes any new 
rule on this subject. Indeed, it would ap- 
pear, from the express language of the 
Chancellor, that it \^as not so designed ; for 
he says he makes the decision *^ without 
meaning that a trustee may invest the fiin<b 
of his trust in stock of this kind." 

In the case of Smith v. Smith, 4 John- 
son's Chancery Reports, 281, Chancellor 
Kent says, ** I have no doubt that it is a 
wise and excellent general rule that a trus- 
tee loaning money must require adequate 
real security, or resort to the public funds " 
though, he adds, he is not prepared to say 
whether there are any, and, if so, what ex- 
ceptions to this rule. 

I think it appears from the case of Kirig 
V. King, 3 Johnson's Ch. Rep. 552, that the 
Court of Chancery, in this State, has not in- 
tended to guard the property of cestui que 
trusts less sedulously than the English 
Courts. 

In New Jersey the English rule has been 
fully adopted. In the case of Gray v. Fox^ 
Chancellor Vroom examines carefully the 
history of the law in question, and claims 
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that it is fully established m England and in 
this country. It is also recognised in 2d 
Story* 8 Equity Jurisprudence, 638, 641, 
and 2 Kenfs CammentarieSy 6th ed. 416, 
note. 

On the whole, I cannot doubt but the Eng- 
lish rule is adopted here, and that a trustee 
cannot be protected against a loss in invest- 
ing trust funds, unless he loans on real se- 
curity, or invests in some fund approved by 
the court. Such a rule is easily defined 
and readily understood, and I repeat, it is as 
necessary to the safety of the trustee, as to 
the protection of the cestui que trusts. 

There is no reason operating against it 
here that does not exist in England. In- 
vestments can be readily made in either of 
the securities required, and the court ap- 
proves of a deposit in the N. Y. Life Insu- 
rance and Trust Company, until a safe in- 
vestment can be made on bond and mort- 
gage. The principal of the cestui que trust 
ought not to be put in hazard. As well 
might the trustee invest in a commercial 
adventure, or in a brokerage partnership, 
as in bank stock. In either case the prin- 
dpal is hazarded, with a view to make a 
.greater gain than the legal interest. Nor 
should this be left to the wide and varying 
discretion of the trustee. It should be reg- 
ulated by some fixed and settled rule, and I 
know of none that could be adopted more 
salutary than that I have shown to be es- 
tablished. I think too, that the investment 
made by the defendants was not such as ap- 
pears from the will to have been intended 
by the testator. Interest, not dividends, 
was directed to be paid annually. A mere 
loan was contemplated, not a carrying on 
of the business of banking. Most of the 
property of the testator was also in bonds 
and mortgages. The amount of bank stock 
was trifling m comparison. The intention 
of the testator should have been observed. 
Hoxie V. Jloxie, 7 Paige, 187. 

If the view I have taken of the law id 
correct, it is decisive of this case, and it will 
not be necessary to examine the question 
whether the defendant Emott, individually, 
could transfer the stock to himself and Schry- 
ver as trustees, so as to bmd their cestui 
que trusts. 

The decree must therefore direct a refer* 
ence to a master to compute the amount due 
complainant on the legacy, at simple inter- 
est, deducting the advances made by the de- 
fendants, and that on the coming in and 



confirmation of the Master's report, tlie 
complainant have execution for the amount 
so reported due, with costs of suit to be tax- 
ed. Caffrey v. Darby, 6 Vesey, 488, is in 
point as to costs. 

Brfore the Hon. LEWIS H. SAJS^DFOKD, Assist- 
ant Vice Chancellor of the yirst Orcuit. 

B*.NKS AND 0THEU3, executors of McCarthy 
V. Walker,— 21 Jan. 19 Feb., 1845. 

MOBTQAOB — ^DKFBNCC TO, ON FAILURE OF 
TITLE OR EVICTION. 

In a (Rtit for the forcclosnre of a mortgage, the de- 
fendant set up that the mortgage was given f«)r 
the purchase money, that the Unds were convey- 
ed to him without oovenanlB, aod that one c]aim« 
ing a paramount title Iiad commenced an eject- 
ment for the recovery of the lands, which w^ 
in vigorous proseoution, and if saooessfnl, wooJd 
divest all the mortgagor's title except a dower 
right The defenc^nt entered into the posses- 
sion of the lands at the time of his pnrcLase, 
and had not been turned out or evicted. 

The defence was overruled, and a decree made for 
the sale of the lands, and against the mortgagor 
for the deficiency, in oase tSMprueeedaoftbe sale 
were Insufficient to pay his bond acoompanyin^ 
the mortgage. 

A biU by the mortgagee against the mortgagor, and 
the adverse olaimant of the land, would be mol- 
tiforious. I 

Where the title to real estate fiuls, the purehaser 
has no remedy in equity to reeover back the 
price, unless there was fraud or decdt in ifae 
sale. 

Tb» only reoognised ground of equitable inteffer- 
ence to stay the coQeotiott of the unpaid pur- 
chase money, in the absence of fraud, is a is^ 
ure of the consideration by reason of a defect of 
title dearly established, and an eviction fSrom the 
possession of the land. 

These facts may be shown is a defenee, wlien ibe 
collection is attempted in chanoery, notwith- 
standing the deed contains covenants of title. 

Thk bill was filed by tlie execntors of 
Eliza McCarthy, to foreclose a mortgage 
for $19,260, executed to her by Joshua 
Walker, on the 14th day of December, 1836. 
The premises mortgaged aie a lot with the 
buildings thereon, known as No. 352, in 
Broadway in the city of New York, form- 
ing a part of the Carlton House. The loi 
was formerly the residence of Dennis Mc- 
Carthy, who died intestate, seized of the 
same on the 29th of July, 1835. He lefi 
no children, and it was supposed that all his 
relations, who would otherwise have taken 
by descent, were aliens at the time of hi^ 
death. Eliza McCarthy was his widow. — 
On her petition, the legislature passed ai 
act on the 25th of Mry, 1836| entitled, a:^ 
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act for the relief of Eliza McCarthy, (Laws 
of 1856, c — p. 737,) by which the com- 
missioners of the land office were to release 
to her the interest of the State by the es- 
cheat, on her paying into the Treasury a 
proportion of the ascertained value as re- 
quired by law of widows in such cases; 
and,' provided that the real estate be sold 
under the direction of the Vice Chancellor 
of the Fii-st Circuit, and the net proceeds, 
less the sum paid to the State should be di- 
vided between her and Joanna Bant, who 
was an alien heir of D. McCarthy. Mis. 
M. was to join in the sale and release her 
dower. Under this act an order of the Vice 
Chancellor founded thereon, a master sold 
the premises and they were purchased by 
Mr. Walker for $38,000. Previous to the 
sale, Mrs. McCarthy paid to the treasurer 
of the State $1344,65, pursuant to the act 
for her relief and received a release. 

The bond and mortgage in question were 
eicecuted to Mrs. McCarthy for the half part 
of the purchase money. She joined with 
tlie master in executing a deed to Mr. Walk- 
er, who was let into possession immediate- 
ly, and has remained m the possession un- 
til tiie present time. The deed recited that 
all of the heirs of Dennis McCarthy were 
aliens, and that the premises had esdieated 
to the State. It then recited the act of the 
le^lature and the proceedings under it, 
to and including the sale. There were 
no covenants of title in the deed, nor any 
other, except that Mrs. McCarthy covenant- 
ed against her own acts. For the other half 
of the purchase money Mr. Walker gave a 
mortgage to Mrs. Bant, which he paid off 
before the suit was conunenced. In 1848, 
one Dennis McCarthy, residing at Rome, 
in the county of Oneida, claimed the premi- 
ses, as the heir at law of D. McCarthy, de- 
ceased. It appeared that this Dennis was 
a native of Ireland, who emigrated to Can- 
ada, and then to this State, and that he was 
naturalized and became a citizen before the 
death of the elder Dennis McCarthy. The 
claimant alleged that his grandfatlier was 
a cousin of me &ther of D. MoCarthy, of 
New York. In June, 1843, he commenced 
actions of ejectment against the tenants of 
Mr. Walker, to recover the premises, claim- 
ing them in fee. These suits were put at 
* issue, and were pending when the bill was 
filed, and at the time of the hearing. A 
commission had been taken out in tne suit 
at law, to take testimony in Ireland. 
4 



On this claim being made, Mr. Walker 
ceased to pay interest on the mortgage, and 
in reference to this foreclosure, he made a 
formal request of the complainants, that 
they would make the adverse claimant a 
party to the suit, in order to have the title 
settled, and justice done to all. 

The &ct8 were set up by Walker in his 
defence to the foreclosure. Also, that Mr. 
McCarthy had falsely represented to him 
the state of the title. Testimony was taken 
in the cause, and it was heard on pleadings 
and proo&. 

W. S, Sears for the complainants. 

J. B. Whiting for the defendant. 

The Absistant Vies Chakcellor. — 
The defence rests upon two grounds : 

Firstf that Mrs. McCarthy represented to 
the defendant on his purdbasing the pro- 
perty, that all the heirs at law of her hus- 
band were aliens, whereby his leal estate 
escheated to the people of this State; whore- 
as, in fact there was an heir of her husband 
residing in this State, who had been natu- 
ralized, and was capable of inheriting his 
real estate; and that Mrs. McCardiy well 
knew of the existence, title, and claim of 
this naturalized heir, when she made such 
representation. 

The defendant has not sustained these 
all^ations. . There is no proof whatever 
that Mrs. McCarthy knew, or had ever 
heard of the alleged cbdmant, or that she 
kneWf or had any reason to believe that the 
recital in the defendant's deed» to the effect 
that the late Dennis McCarUiy died having 
no heir capable of inheriting his estate, was 
untrue. 

This puts an end to the point of misrep- 
resentations ; even if it were proved that 
the claimant ^the Dennis McCarthy of One- 
ida County,) IS an heir of the late Dennis 
McCarUiy of this city. 

But there is no such proof of heirship. 

It is proved that this person was natural- 
ized before Hie intestate's death, and that 
he claims as heir. Moreover^ he is called 
as a witness, (with what propriety I will 
not stop to inquire,) and testifies that he 
believes that his grandfathw and the intes* 
tate's fether were cousins. 

The bdief of the claimant does not ad" 
vance the defendant a single step, in prov 
ing die validities of the daim. 

Thb bi^anch of the defence is therefore 
I to be laid aside. , 
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Second^ The remaining ground is that 
the mortgage in question was executed for 
a part of the purchase money of the proper- 
ty ; that the defendant has no covenants of 
title for his protection; and that Dennis 
McCarthy of Oneida County, claims the 
land as heir at hw of the intestate, and has 
commenced actions of ejectment for its re- 
covery, agiunst the tenants of the defend- 
ant It is also alleged that the claim if 
maintained, is paramount to the title derived 
from Mrs. McCarthy, or by means of the 
escheat; that in such event the considera- 
tion of the mortgage will have wholly failed ; 
and that the collection of the bond and mort- 
gage ought not to be enforced, until the tri- 
al and determination of that chum. 

The defendant insists too, that the com-* 
plainants ought to have made the claimant 
a party to tms suit, so as to have settled all 
the questions in controversy. This is an 
error. The bill would have been multi&- 
rious if it had brought in as a party, one 
daiming the title in hostility to both the 
mortgagor and the mortgagee. 

There are some £fict8 which should be 
mentioned before proceeding to the main 
question. 

Mr. Walker became the purchaser of this 
property for t38,500, and gave to Mrs. 
McOartny, this bond and mortgage for one 
half of the purchase money. The residue 
be secured to Mrs, Bant» and it appears 
that she has received it in full. Mra. Mc- 
Carthy had a right of dower iii the proper* 
ty, which she conveyed to the defendant. 

Mr. Walker has been in the possession 
of the premises from the time of a sale 
(December, 1836,) to the present time. 

The question recurs, do these facts con- 
stitute any defence to this suit ? 

It is -well settled, that where the title to 
real estate fails, the purchaser has no rem- 
edy in equity, to recover back the price, 
unless there was fraud or deceit in the sale. 
If he has taken the precaution to require 
covenants as to his title before paying the 
price, his remedy is in the courts of law. 

2 Kenfa Com. 473, (2nd edit.;) Abbott v. 
AUen^ 2 John, Ch. R. 519, 623 ; Govemeur 
yj/lmendorfj 5 ib. 79 ; Chesterman v. Gard- 
ner, 5 ib. 29; Bates v. Lelavar^ 6 Paige, 
300 ; Deueton Y.Morns^ 2 Edw. Ch. R. 37; 
Legett v. McCarthy, 3 ib. 124 ; Tallmadge 
y.Wallis, 25 Wend. 107 ; Edwarde v. Bo- 
dine, 26 ib. 109. 

In this case, no title of failure is shown, 



no eviction. There is simply^ a claim set 
up by a stranger. It is not shown to be a 
valid claim, so that there is no defect of ti- 
tle proved. But it is apprehended that the . 
claim may turn to be well founded. 

I can find no authority or good reason for 
sustainiDg such a defence. 

In Bumpus v. Plainer, 1 John., Ch. R. 
218, the question was presented on a bill to 
have a bond and mortgage delivered up, on 
the ground of the want of title, and the fail- 
ure of the consideration. Chancellor Kent 
dismissed the bill He said that there was 
no case of relief on this ground when pos- 
session has passed and continued without 
any eviction at law, under a paramotmt 
title; and that such an eviction was an 
indispensable part of the plaintiff^s claim 
to relief here, on the mere ground of &ilure 
of consideration. And he added " it wonld 
be without precedent and dangerous in prin- 
ciple, to arrest and bar the recovery or the 
debt, while the purchaser is still k posses- 
sion under the purchase deed, and there has 
been no victim at law." 

In Abbott V. Allen, before cited, the same 
^reat jurist examined the point anew, on a 
similar bill, where the defendants were pro- 
ceeding at law upon the bond, and were 
foreclosing the mort^e by advertisement 
under the statute. l%e Chancellor reite- 
rated the doctrine which he had sustaxDed 
in Bumpus v. Plainer, that a purchaser of 
land who is in possession, cannot have re- 
lief here against his contract to pay, on the 
mere ground of defect of title, without a 
previous eviction. 

It may be suggested that there were cov- 
enants of title in Abbott v. Allen. That 
fad did not influence the Chancellor's ticw 
of the principle which I have just stated. 
And it can make no difference in any case 
where the mortgage is prosecuted in chan- 
cery, whether there be covenants or not, the 
only recognised ground of equitable inter- 
ference to stay the collection of the unpaid, 
purchase money, is the same, to wit, a total \ 
failure of the consideration by reason of a ', 
defect of title clearly established, and an 
eviction from the possession of the land. 
If there be covenants in such a case, equity 
would interfere where the collection was at- 
tempted in this court to prevent circuitj of 
action. 

The case of Johnson v. Cfere, 2 Johns., 
Ch. R. 548, is relied upon as sustaining 
this defence. It was an ex parte allowance 
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of an injunction by tlie ChanceDor out of 
court and if it were in any respect conflict- 
ing^,' would not be received to set aside the 
authority of the strongly contested and well 
considered case of Abbott v. AlUn^ which 
was decided less tlian a month before. I 
suspect that in Johnson v. Oere^ it was at 
least apparent, that the widow of Pierson 
under wnom the mortgagor purchased, had 
only a life estate, and that thus there was a 
total defect of title established. Be that as 
it may, I know too well my own liability to 
err in granting injunctions ex parte, to place 
much reliance upon the opinions of any 
judge, however eminent^ declared on such 
an allowance, especially when it is brought 
forward in opposition to his judgment in 
contested suits. 

Chancellor Kent in his Commentaries, 
expressed the rule upon this subject, substan- 
tially, as he decided it iti Abbott v. Allen. 
He refers to that decision but does not cite 
as an authority, the case of Johnacn v. Qere^ 
(2 Kent's Com. 471, 472.) 

In Legget v. McCarthy^ 3 Edw. Ch. R. 
124, the Vice Chancellor recognised and 
acted upon the decision in Abbott v. Allen, 
in a stronger case for the mortgagor than 
the one now before me, for the defence in 
the answer, (not put in issue,) was that 
the vendor was not seized and had not a 
good title to the premises. In the subse- 
quent case of Withers y. Monell, 3 ib. 660, 
he held the same doctrine upon an admis- 
sion that the title to a portion of the premi- 
ses had wholly Med ; so far, as to decree 
a for^losure and sale, leaving the mortga- 
gee to his remedy at law upon the bond for 
any deficiency. 

In Withers v. Codunse, decided by the 
Vice Chancellor just before the case last 
cited, but not reported, there was not only 
a total defect of title shown, but an actual 
eviction equivalent to a legal eviction, 
the mortgagor never having been in pos- 
session, and the land being held adverse- 
ly under the true title at the time of 
the sale, and ever afterwards, the Vice 
Chancellor permitted these facts to be pre- 
sented as a defence to the suit, so far as it 
sought to charge the mortgagor personally 
for the debt. 

The Vice Chancellor well observed in 
Leggett v. McCarthy, that the application 
of the principle must be the same, whether 
the mortgagor was the complainant or the 
defendant, m the particular suit in which 
the question 



This being so there is no authority upon 
which I can sustain this defence, and there 
is authority against it which is conclusive 
upon this'brandi of the court 

I am aware that hypothetical cases have 
been put, and suggestions made by several 
judges, in arguing the various points con- 
nected with this subject, which lend some 
sanction to the conclusion derived by the 
defendant from Johnson w Gere, But the 
controlling decisions are clear, that until 
there be an ascertained failure of title, and 
an eviction from the possession, the purcha- 
ser will not be relieved against his bond 
and mortgage for the unpaid purchase mo- 
ney. For the rule at law, see Whitney v. 
Lewis, 21 Wend. 131 ; Lattin v. Vail, 1*1 
ibid, 188. 

So in the civil law, the buyer, so long as he 
is in the undisturbed possession of the thing 
sold, cannot withhold payment on the plea 
of want of title in the vendor, or otherwise 
rescind the contract. Codex Lib. 8 tit, 
45, 1. 3. Brown v. JReves, 19 Martins, La. 
Rep. 235. 

There may be hardship in this rule, but 
there is no more than is presented in the 
more frequent instances, where the pur- 
chase money has all been paid before any 
defect of tide is suspected, and the purcha- 
ser, protected by no covenants, is remedi- 
less. 

It b one of those hardships which our 
law cannot obviate consistently with the 
principle which it hiys down as the founda- 
tion of contracts of sale ; caveat emptor. 

Conceding for the purpose of the argu- 
ment, that the claimant, Dennis McCarthy, 
inherited the land, and will ultimately reco- 
ver it; this is not after all a case of the to- 
tal failure of the consideration. 

Mrs. McCarthy had a dower right in the 
premises which was relinquished to the de- 
fendant at the time of the sale. If she were 
sixty years of age, this interest was worth 
about one third of the amount of the mort- 
gage. 

Besides, the possession is, and always 
has been uninterrupted in the mortgage, and 
it is impossible for the court to say, as the 
case stands, that Mr. Walker has not ob- 
tained all that Mrs. McCarthy contracted to 
sell or undertook to convey to him. 

The complainants are entitled to the usu- 
al decree, for a foreclosure and sale of the 
lands, and for payment of the deficiency by 
the mortgagor. 
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Before the Hod. REUBBN H. WALWORTH, 
CbaDoellor of the State oC New York. 

Akdrbw S. Hammerslet v. Hiram 
Parksb.— 25^ Augusty 1845. 

CRBDITOB's bill — PRACnOE — CONTEMPT 
FOE NOT APPSARINa ON A RS7ERSNCE 
TO APPOINT A RECEIVER. 

An order for the appointment of a receiver upon a 
creditor's bill, and for the attendanoe of the de- 
fendant before the Master to aangn his property, 
and to be examined in relation Uiereto, was en- 
tered; and the defendant who was duly summoned 
neglected to attend before the Master, whereupon 
the complainant applied to the Vice Chimcellor 

• and obtained an order, dated the 9th of April 
1845, requiring the defendant to attend before 
the Master and comply with the order of refer- 
ence, and pay the costs of the application within 
four days after service of a copy of the order, or 
shew oaoae UTH>n the fourteenth of the same month 
why an attachment should not issue against him. 
The order omitted to specHy die amount of tibe 
costs which the defendant was required to pay. 
It was entered on a Wednesday and served upon 
the defendant's solicitcHr the same day. The 
time for showing cause was the next Monday 
thereafter, so that the defendant had but three 
judicial days after the entry of such order to at- 
tend before the Master. The defendant's solicit- 
or neglected to oppose the granting the order for 
an attachment but suffered the same to be taken 
by deflinlt. The defendant having been arrested 
upon the attachment applied for and obtained an 
order setting aside the order for the attachment 
and all subsequent proceedings thereon for ureg- 
ularity with costs. Od appeal it was held tluit 
the order of the 9th of April was erroneous in 
not specifying the amount of the costs which the 
defendant was required to pay ; but that the or- 
der for the attachment having been entered under 
the direction of the Court and upon due notice 
was not irregular, and the order to set aside the 
attachment was therefore reversed. 

As the difficulty arose by the earelewness of the 
solicitor in drawing up the original order, with- 
out reference to the day of (he week upon which 
the four days allowed for attendance before the 
Master would expire, and by not fnsertine in the 
order the amount of costs to be paid, the pro- 
ceedings on the attachment were ordered to be 
stayed, and the defendant discharffed ftom the 
same upon his paying to the comj^ainant's soli- 
citor $8,00 costs and attending before the Master 
within four days after service of a copy of the 
order to be entered and submitting to be exam- 
ined, and to do such other matters as might be 
required by the Master. But on defendant's neg- 
lecting so to do the complainant to be at liberty 
to proceed upon the attachment to punish the 
defendant for lus original contempt Neither 
party entitled to oosts against the other upon the 
appeal or upon the motum to the Vice Cbanoel- 
for. 

The practice very fuDy and minutely explained in 
cases of contempt for not appearing, &c., before 
the master on a reforenoe to appoint a receiver. 

This was an appeal from an order of a 



y ioe Ghanoellor, setting asde an order for an 
attachment which had been made by such 
Vice Chancellor, and all subsequent proceed- 
ing thereon for irregnlarify, with costs. The 
usual order for the appointment of a recdrer 
ujpon a creditor's bill, and for the attendance 
of the defendant before the Master to assign 
his property, and to be examined in relation 
thereto had been entered ; and the defend* 
ant bdng duly summoned, neglected to at- 
tend before the Master pureuant to the di- 
rections contained in the order of reference. 

The oomplainant thereupon applied to 
the Vice Chancellor, and obtained an order, 
dated the 9th of April, 1845, requiring 
the defendant to attend before the Masf4?r 
and comply with the order of reference, and 
pay the costs of the application within four 
days after a service of a copy of the order, 
or that he should show cause before the 
Vice Chancellor upon the fourteenth of the 
same month, why an attachment should not 
issue i^ainst him. This order was entered 
on Wednesday, and was serred upon the 
defendant's solicitor the same day; but as 
the time for showing catise before the Vice 
Chancellor was for the next Monday therr- 
after, the defendant had but tliree judida\ 
days after the entry of such order, to attend 
before the Master, and pay the costs previ- 
ous to the time appointed for him to show 
cause why the attachment shonld not issue 
against him. Instead of attending before 
the Vice Chancellor, however, to oppose the 
muting of the order for an attachment the 
defendant's solicitor neglected to oppose 
that application, and suffered the order for 
the attachment to be taken by default The 
defendant having been arrested upon the 
attachment issued in pursuance of the order 
of the Vice Chancellor, subsequently applied 
and obtained the order appealed from, 

/. W. Hammtrsley for the appellant. 

T, Janus Glover for the respondent. 

The Chancellor. — The order for the at- 
tachment in this case was not irregular and 
the Vice Chancellor, therefore, erred in set- 
ting it aside on that ground. For the order 
was entered under the direction of the Court 
and upon due notice of an order to show 
cause at that time why an order for an at- 
tachment should not be granted. The error 
was in the previous order to show cause 
which did not give to the defendant the full 
four days to attend before the Master and to 
pay the costo before the time appointed to 
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show cause against the order for au attach- 
ment. And if the defendant's counsel had 
attended before the Vice Chancellor on Mon- 
day, the fourteenth of April, as he should 
have done, and showed that he was willing 
to attend before the Master and comply with 
the terms of the order to pay the costs, the 
Vice Chanoeilor would, as a matter of course, 
have enlaiged the time for that purpose. 

The order of the ninth of April was erro- 
neous in another respect, as it did not spe- 
cify the amount of the costs which the de- 
fendant was required to pay. The settled 
practice of the court is to direct t8 to be 
inserted in the order unless the court, for 
special reasons appearing in the paper 
on which the ez parte order is founded, 
thinks TOoper to direct a Urger sum to be 
paid. J3ut the amount should,, ev^i in that 
case, be ascertained and inserted in the 
order, so that the defendant may know 
what he is to pay to purge his contempt in 
not appearing before the Master, pursuant 
to the original order of reference and upon 
the summons of the Master. 

As mistakes are constantly occurring in 
relation to proceedings of this kind, it may 
be proper to state the proper course to b^ 
pursued in such cases. Where the order 
of reference or decree, directs the defendant 
in a oreditor's bill to attend before the Mas- 
ter upon the appointment of a receiver, or 
to take an assignment of his property, or to 
Ix^ examined m relation thereto, it is his 
duty to attend upon the return of the snm« 
mons requiring his personal attendance, or 
upon any other day to which the proceed- 
ings are adjourned, or he will be in con- 
tempt, and be liable to be punished for his 
disobedience of the order of the court. If 
lie has any si^cient excuse, therefore, for 
not attending before the Master at the time 
required, ci&er from sickness or unneces- 
sary absence from home, his solicitor or 
counsel should attend before the Master with 
proper evidence of the sufficiency of hia ex- 
cuse. And m such case it will be the duty 
of the Master, if he deems the excuse' suffi- 
cient, to enlai^e the time for attendance. 

The defendant may also applj^ to the court 
for relief, if the Master errs in refusing to 
enlarge the time for attendance irhere a 
sufficient excuse is shown for not attending 
at the day appointed. But even where the 
defendant's solicitor nefflecta to attend and 
get the time enlarged, we courts in ordinary 
cases, will not proceed at onoe to punkh 



the defendant for his contempt, or subject 
him to the extra expense of an attachment, 
provided he will attend before the Master 
within a reasonable time, to be freed b^ the 
oourt, and comply with the terms of the or- 
der, and pay the costs to which the com- 
plainant has been subjected in consequence 
of his previous default The usual time 
allowed for that purpose, where the defend- 
ant lives in the same city or town with the 
Master before whom he is required to attend 
is four days after service of the copy of the 
order and of the papers on which it is 
founded. And where the defendant resides 
at a greater distance from the Master, the 
court should reguhite the time accordingly 
in the order to show cause, so as to give 
the defendant a fiur opportunity to comply 
with the conditions of the order after the 
service of the same upon the defendant's 
solicitor, or upon tiie defendant himself, or 
through the post office according to the pro- 
visions of the 101st rule of the court 

T}ie complainant therefore, upon the pro- 
duction of the decree or order of reference, 
requiring the defendant to attend before the 
Master, dca, and the Master's certificate of 
hiB default, and the evidence of the service 
of the summons where such evidence is not 
contained hi the official certificate of the 
Master, may apply to the court ex parte and 
obtain the usual order that the defendant 
attend the Master within four days afUr the 
service of the copy of ih» order, and of the 
papers on which it is founded, or such other 
number of days as may have been directed 
by the court, and make the assignment, or 
submit to the examination on oath, as the 
case may be, and ^ay to the complainant 
$8 for the costs to which he has been sub- 
jected by such previous default, or show 
cause before the court, at such time as may 
be prescribed in the order, after the expira- 
tion of the time allowed fbr attendance be- 
fore the Master, why an attachment should 
not issue agamst him, or why he should not 
bepumshed for his misconduct 

Where the order specifies the particular 
motion day on which the defendant is to 
show cause befbre the court, ihe order 
should direct the service to be made within 
such time after the making thereof as to 
give the defendant the full number of days 
specified in the order thereafter to attend 
before the Master, before the time appointed 
for showing cause. Or, if it is uncertain 
when the eomplaiiunt will be aUa to serye 
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the order and the paper upon which it is 
founded, the order may direct the defendant 
to attend before the Master and pay the 
costs, &c., within the number of days speci- 
fied after such service, or that he show 
cause before t]ie court on the first regular 
motion day after the expiration of the time 
for his attendance before the Master. 

The order in such -cases should recite so 
much of the alleged contempt of the defend- 
ant, in neglecting to attend before the Mas- 
ter upon the return of the summons, as to 
apprue bim of the misconduct charged in 
neglecting to obey the original de<aree or 
order of reference. And sudi decree or 
order of reference must form a part of the 
papers upon which the order to show cause 
is founded, and must be served upon the de- 
fendant with such order to show cause ; as 
it will be a necessary part of the papers to 
show Uie defendant nas been guilty of a 
contempt) in case the defmdant appears 
before &e court to show cause. The stat- 
ute authorises the court to proceed either 
by attachment or by an order to show cause 
why defendant should not be punished for 
hia alleged mkconduct (2 R. S. 636, § 5). 
It is regular, therefore, to take the order in 
either form. But the usual course is to 
take the order that the defendant show cause 
why he should not be punished for the al- 
leged misconduct specified therein, in not 
attending before the Master upon the return 
day of the summons or other original de&ult 
And upon such an order, if the defendant 
does not comply with the condition of the 
order, or appear to show cause, or if he ap- 
pears and shows no sufficient cause to purge 
his contempt, an order will be made for his 
commitment until he complies with the 
terms of the original decree or order of re- 
ference, and pays the costs of the proceed- 
ings, which costs are usually fixed at $18, 
in the form of a fine, to be paid in addition 
to the sheriff's fees on hk commitment. 
The proceeding by attachment is more ex- 
pensive and ought not to be resorted to 
without some good cause therefor. And if 
the complainant subjects the defendant to 
useless expense by proceeding by attach* 
ment instead of an oraer to show cause why 
the defendant should not be punished for his 
misconduct, the court may refuse to allow 
him the extra costs of such proceedings by 
attachment. 

In the case under considenition, the or- 
der to set aside the attachment for inregu* 



larity with costs, must be reversed. But 
as the whole difficulty appears to have arisen 
by the carelessness of the solicitor in draw- 
ing up the original order without reference 
to the day of me week upon which the four 
days allowed for attendance before the Mas- 
ter would expire, and by not inserting in 
the order the amount of costs to be paid, 
the proceeding upon the attachment must 
be staved and tne defendant disdiarged 
firom the same upoif his paying to the com- 
plainant's solicitor the 98 costs, and attend- 
ing before the Master within foiur days after 
service by a copy of the order to be entered 
herein and submitting to be examined, &c., 
and to do such other acts as may be required 
by the Mast^. But if the defendant neg- 
lects to pay the costs and to attend before 
the Master, ^., within the time specified, 
the complainant is to be at liberty to proceed 
upon his attachment to punii^ the defendant 
for hb original contempt in neglecting to 
attend before the Master. 

Neither party is to have costs as against 
the other upon the appeal, or upon the mo- 
tion to the Vice Chancdlor,and theprooecd- 
ings are to be remitted. 



U. S. DISTRICT COURT. 



U. S. DiaPTRICT COURT FOR THB SOUTH- 
ERN DISTRICT OF NEW YORK. 



Before CommknoDer MORTON. 
The United States v. Hbkrt Warb. 

TREATY FOR DSLIVE&T UP OF FtfQITlVKS.— 
EVIDENCE. 

What evidence is neoessary to inatify the deliren- 
np of a priioner, charged with having for^ au 
aooeptanee in England, under the provisions of 
the treaty between the United States and Great 
l^ritain, of the 9th August, 1843, (oommoDlr 
oidled the Ashburton treaty.) 

Tbb prboner ^as arrested under § 10 
of the treaty between the United States and 
Great Britain concluded at Washington An- 
guat 0th, 1842. That section is in these 
woida : ^^ It is agreed that the United Statt s 
and her Britannic Majesty shall, upon mu- 
tual requisitions by them, or their ministers, 
officers, or authoritieB, respectively made, { 
deliver up to justice, all persons who being 
chaiged with me crime of murder, of pira- 
cy, or arson, or nAbery, or forgery, or tlie 
utterance of foiged paper, committed with- 
in the jurisdiction of eltheri shaU seek an 
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asylum, or shall be found within the territo- 
ries of the othe^ : provided, tjiat this shall 
only be done upon such evidence of crimi- 
nality, as according to the laws of the place 
where the fugitive, or person so duuged 
shall be found, would justify his apprehen- 
sion and commitment for trial, if tne crime 
or offence had there been committed; and 
the respective judges and other magistrates 
of the two governments shall have power, 
jurisdiction, and authority, upon comphiint 
made under oath to issue a warrant for the 
apprehension of the fugitive or peraon so 
charged that he may be brought before such 
jndgca or other ma^strates, respectively, to 
the end that the evidence of criminalily 
may be heard and considered; and if, on 
i-uch hearing the evidence be denied suffi- 
cient to sustain the charge, it shall be the 
duty of the examining judge, or magistrate, 
to certify the same to the proper executive 
authority, that a warfant may issue for the 
surrender of such fugitive. The expense 
of such apprehension and delivery shall be 
borne and defrayed by the party who makes 
the requisition and receives the fugitive.'* 

The warrant by virtue of whidi the ar- 
r^.st took place had been issued by U. S. 
Commissioner Morton upon the affidavit of 
Samuel R. Champ, that Henry Warr had 
fled secretly from Bridgport^ in the county 
of Dorset, England, where he was postmas- 
ter, and carried on a large business as mas- 
ter currier for a number of years, and co- 
pies of affidavits showing a probability that 
he had forged an acceptance of one Richard 
Kerslake for 28/. 108, and procured the 
same to be cashed by Messrs, Eustaee, 
Gundy <k Co., bankers at Bridgport 

In the latter part of May, the prisoner 
was brought befi:)re the Commissioner, when 
Samuel R. Champ was sworn and testified 
that he was attached to the Bridgport police 
in Dorset, England, and had known the pri- 
soner sixteen years, that he was postmaster 
and master currier at Bridgport, that he there 
left secretly on April 14th or 15th last, that 
he bad come to this country in the packet 
^hip George Washington, that the witness 
came over in the Britannia steamer which 
arrived here before the George Washington, 
Lliat he knew the Mayor of Bridgport, Samuel 
Bennett, and I was present and saw the 
ilepositions of John Kerslake, John Hodder, 
and William Hounsall taken by him, and 
had heard those persons depose to what is 
stated in the copies of those depositions pro- 



duced, that he had compared these copies 
with the ori^nals, which were made at the 
time the originals were taken ; and he saw 
the Mayor certify such copies under his seal 
wheiv tJhey were immediately delivered to 
him together with a warrant for Warr is- 
sued by Bennett, as Justice of Peace. 

Neither the day nor month when the ori- 
ginals were taken was stated in the jurat 
and the copies were certified to be true un- 
der the hand and seal of *' Samuel Bennett, 
M^or." 

The counsel for the Messrs. Grundey 
then offered in evidence the warrant issued 
by Bennett, and copies of the affidavits of 
Kersbdke, Hodder and Hounsall, alluded to 
in the testimony of Champ. 

Z. B. Shepard appeared on behalf of the 
prisoner, and ur^ed the following objec- 
tions to their being read in evidence: I. 
They are not verified by oath, and therefore 
cannot be received in evidence against th« 
prisoner. 1. The treaty requires such m- 
dence of criminality as according to the laws 
of the place when the fugitive or person 
charged shall be feund, would justify his 
apprehension cand commitment for trial if the 
offence had been there committed. 2. The 
prisoner is found in the United States in the 
State of New York, and the constitution of 
the formed and the bill of rights of the. hit- 
ter, provide that no wanant **to seize the 
person," shall issue but \xpork probable cause 
supported by oath or affirmation. Const 
U. S, Jmd. 1 B. a 84, § 11, 2d edit 

II. This provision is to be closely inter- 
preted. And so it was hdd in Pennsylva- 
nia, Conner v. The Commonwealth, 8 Binney 
as, that a warrant of arrest in a criminal 
case issued upon common rumor ctnd report 
of the party^s guilt, though it recite that 
there is danger of his escape before witness- 
es could be ^mmoned to enable the mag- 
istrate to issue it upon oath, was illegal and 
void on the face of it, and that an officer 
was not liable for refusing to execute it— 
And in Vermont in The State v. J. H. 1 
Tyl 444, it was held that a warrant to ar- 
rest a person charged with a crime upon 
the complaint of a private informer could 
not legidly issue without the oath of the 
complainant Both these decisions were 
made under constitutional provisions pre- 
cisely Hke that contained in the Constitu- 
tion of the U. S. and the bill of rights of 
this State. 

These provisions can only be satisfied by 
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the oath or affirmation of the complaiiuuit 
taken bef<MP6 some offioer of the government 
that issues the warrant, because otherwise 
no indictment &r peijury will He against 
the complainant if his affidavit be wilfully 
£Edse, in the tribunala of such government^ 
and in this case a person arrested would be 
deprived of his liberty, by our laws, while 
he was under their protection, throi:^h the 
act of one who was in no respect amena- 
ble to them* There may be some civil ca- 
ses that seem to go on tbe converse of this 
rule, such as Tumbull v. Morton^ 1 Chit 
463, 721, and UUis v. Sinelairy 3 Y. & J. 
273 ; but the distinction between those ca- 
ses and this is, that in the former, the eourt 
before which llie affidavit, takenina foreign 
country was used, had control of the cause 
and were to keep it for all the purposes of 
substantial justice, while these copies can 
only be used to divest this tribunal alto- 
gether of sueh control and place one who 
18 entitled to it, beyond the protection of 
our kiws. The onginals were not taken 
before a proper officer. The laws of New 
York, (the place where the prisoner is 
found,) provide that ^^in eases when by 
law the affidavit of any person residing in 
any foreign country it required or xbmj be 
received in judi<»al proceedings in this 
State to entitle the same to be read, it must 
be authenticated as foUowa: 1. It must be 
certified by some judge of a court having a 
seal to have been suUcribed and taken be- 
fore him specifying the time and place when 
taken. 2. The genuineness of the sig- 
nature of such judge, the existence of tbs 
court and the bust that such judge is a mem- 
ber thereof must be certified by tbe derk 
of the court under the seal thereo£ 2 R 
S. 307, § 33, 2d edit" No sueh authenti- 
cation is made in this case. Therefore, 
the originals of these affidavits cannot 
be read, and a fortiori the copies could not 
A mayor has not a right by the mere virtue 
of that office, to administer oaths. Judicial 
notice cannot be taken by our courts, that 
the Mayor of Bridgport is ex officio a justice 
of peace, and the presumption b the other 
way, for his office is the same as that of 
president of an incorporated village with us. 
See also 2 R. S., 213, § 50, 2d edit, as to 
who may administer oaths. 

3. The originals could not be read here: 
they do not set forth the day when they 
were sworn to in the jurat and this ii ne- 
cessary. Doe V. Roe, 1 Chitty, R. 228 ; 



see also Wood v. StoverUy 3 Moore, 236. 
and Anon. 1 Ghittr, R. 562 n. 

4. The article ox the treaty under consi- 
deration requires ^'complaint under oath"' 
before the magistrate can issue warrant for 
the arrest This clearly refers to an oath 
taken befofe the magistrate himself^ for the 
words ^under oath" only define the kind of 
compUint that is requinte. The power to 
issue a warrant upon the complaint tliat im- 
pUes that it riiall contain matter enough for 
this purpose, under oath before the magis- 
trate. It cannot be possible that the " evi- 
dence of criminality ^ contemplated by the 
treaty can be less than that required as a 
basis for the warrant 

6. Duplicates of the oririud afiidavit£ 
would have been better evidence than the 
certified copies produced. 

L. B. Marsh and 0. W. SturUvant for 
the British Government 

The warrant issued by Bennett as justice 
of peace shows his offidal character. Be- 
sides it is certified upon that process. As 
justice of peace, he filed the origmal afiS- 
davits upon which the warrant was issued, 
and they are original Records that cannot 
be removed. A sworn copy of such a re- 
cord is undoubtedly evidence, and that is 
what is offered here. 

B. F. Butler for the United States. 

It never could have been in contempla- | 
tion of the treaty making power that the 
living wUnneee should be l»ought into thl^ | 
country. The original afiidavits are judicial I 
proceedings that cannot be removed. Swom I 
copies are sufficient 

GoMMissiONBB MoRTOK. — ^A complsmt 
under oath having been made before me, 
that one Harry Warr, a British subject h^ 
committed the crime of foi^g an accept- 
ance to a bill of Exchange in England, and 
had fled from justice, and was on his way, 
or was in Kew York, a warrant was grantei.! 
for his apprehension, and thereupon h<3 
was brought before me to the end that ih*a 
evidence of his criminality might be hear>l 
and consklered. 

Which having been done, the same U 
deemed sufficient to sustain the charge ar; 
according to the laws in force in the d;sp 
trict and dty of New York, the said ^rn 
dence is judged sufficient to testify the ap 
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prehension and commitmeiit of said Harry 
Warr for trial. 

Which is hereby certified to his Excel- 
iency, the President of the United Scates, 
in pursuance of tjie 10th article of the trea- 
ty signed at Washington, the 9th day of 
August 1642, 

The phraseology of the 10th article of the 
titsaty in question which bears directly tipon 
the duty and power of the examining mag- 
istrate, is but a reiteration of the statute of 
New York conferring analagous power upon 
the state executive, (1 R. S., 149, 2d edit., 
p. 1. ch. 8 § 10,) and was obviously intend- 
ed to provide for a qualified and limited co- 
operation with the foreign government in 
placing fugitive criminals within the opera- 
tion of the laws which they had violated 
and from which they had fled, at the same 
time avoiding while so doing a compromise 
of the spirit of our institutions, and of the 
penal legislation of the United States and 
of the States, the substance of the provision 
being, that if under the evidence and oir- 
cumstances, the accused person would be 
committed for trial if perpetrating the offence 
here, the same result shall in effect take 
place, by handing him over to the authori- 
ties of the government whose laws have 
been violated. 

The inquiry therefore, for the examining 
officer to make is, whether the evidence, 
Ac, would justify the commitment of the 
accused for trial here^ if charged with its 
commission in New York. 

The offence of forging an acceptance to 
a bill of exchange with which the prisoner 
is charged, would under the statutes of New 
York constitute the offence of forgery in 
the Ist degree, and be punishable by im- 
prisonment in the State Prison. (2 Rev. 
Stat. p. 561, part 4, art. 3, § 30, 2d cd.) 

The examination and commitment of per- 1 
sons charged with ofTencos of this character 
is provided for by the laws of New York, (2 i 
Rev. Stat. p. 690, chap. 11, § 12, 140,) and 
would be complied with to all intents and 
purposes under the treaty fur the commit, 
raent of a foreign fugitive for trial by the 
testimony of one competent and credible | 
witness, or by the voluntary statement of 
the prisoner, and from which the magistrate 
should conclude that the offence had been 
committed and probable cause to believe 
the prisoner to have been guilty thereof. 

An officer who came out with a warrant 



to arrest the prisoner, testifies, that he had 
known the accused for fifleen years, and up 
to the time of his sudden disappearance 
from the place where the crime was com- 
mitted. 

That witness saw the original of a bill, 
a true copy of which is produced, the exist- 
ence of ike original being voluntarily admit- 
ted by the prisoner who is attended by coun- 
sel. 

That he knew the person who purports 
to have been the acceptor of the said bill 
who declared under examination on oath in 
witnesses presence that the same was a 
forgery and that the acceptance was not in 
his hand writing, or had he ever authorized 
any person to sign his name to the said ac- 
ceptance. 

That witness knew the hand writing of 
the said prisoner, and believed upon in- 
specting said bill that the acceptance mt^s a 
forgery 

That the prisoner left, ^c. very secretly, 
that a warrant for his arrest was granted by 
a magistrate uniting in himself the charac- 
ter of mayor and justice of the peace, and 
duly authorized to administer oaths. Tb.e 
original warrant being produced. 

The prisoner voluntarily states that the 
acceptance in question was not made by the 
party referred to, but he says it was written 
by a person having authority to sign the ac- 
ceptor's name, that it was in his, the pris- 
oner's possession, and by him was present- 
ed, so accepted, dec, dec. 

Under the 2 Rev. Stat, 692, 21, this 
would constitute evidence from which the 
conclusion may certainly be drawn. 

I. That an oflence had been committed. 

n. That there is probable cause for be- 
lieving that the prisoner is guilty. 

The existence of the bill, an acceptance 
forged and the prisoner's connection there, 
with, appears in a shape as to eWdence that 
would entitle it to be heard upon a trial. 

Certified copies of various affidavits wore 
also offered in corroboration of probfvMe 
cause. But in my judgment these cannot 
be received as positive evidence under the 
laws of this place, nor could they in Eng- 
land according to the rules of the common 
law. 

A statute of the United States indicating 
this as a mode for carrying out in detail the 
objects, of the lOlh article of the treaty 
would render them fully inadmissible. 
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IN BANKRUPTCY. 



U. S. DISTRICT COURT OF VERMONT. 



Before the Hon. SAMUEL PRENTISS. 

Henry Gassett et, al, v. Morse and 
Chapman.* 

act of bankruptcy fraudulent assign- 
MENT. 

An alignment by a trader of aix his estate and 
effects, though made under the pressure of legal 
process, will constitute an act of bankruptcy ; 
out an assignment by him of a fart only of his 
estate and effects will not amount to an act of 
bankruptcy, unless made or ^iven by him Tolun- 
tarily and in contem)>lation of bankruptcy. 

Where a trader has so executed an asdignment of 
all his estate and effects, whereby a prel'erence is 
^iven to creditors or to particular classes of cred- 
itors to the prejudice of others, the case comes 
within that portion of the provision of the second 
section of the bankrupt act, which declares that 
all future payments, securities, conveyances, 
&c., of property made or given in contemplation 
of bankruptcy, &c., shall be utterly void and a 
fraud upon the act. 

Although such an assignment be executed more 
than two months prior to the institution of any 
proceedings in bankruptcy, the bankrupt will not 
thereby be protected either on the (question of 
bankruptcy or on the question of his right to a 
discharge. The only effect will be to give va- 
lidity to transactions, bona fide entered into so 
far as it concerns the party dealing with the 
bankrupt, provided such party has " no notice 
of any prior act of bankruptcy, or of the intention 
of the bankrupt to take the benefit of \]\e acL" 

This was a petition by Henry Gassett 
and others against Jonathan Morse and 
James L. Chapman, and was filed August 
12th, 1842. The petition, after setting 
forth an indebtedness to the petitioning 
creditors in a sum exceding five hundred 
dollars, alledged that Morse and Chapman, 
being partners in trade, owing more than 
two thousand dollars, and insolvent, on the 
28th day of May, 1842, made and executed 
to one Orange Smith, a frudulent convey- 
ance, assignment and transfer of all their 
lands and tenements, goods and chattels, 
and credits and evidences of debt ; and 
prayed that they might be declared bank- 
rupts. 

It appeared that, on the 27th day of 
May, 1842, Amplius Blake, to whom 
Morse and Chapman were indebted in the 
sum of $4,000, attached all the goods in 
their store to secure the debt ; that the day 
following, Orange Smith, who was then 



* We publish this case at the request of several 
of our subscribercL 



holden as surety for Morse and Chapman 
on a note to the bank of Montpelier for 
$500, and on a note to Gaaranto v. Hasting 
for $150, at the request of Morse and 
Chapman, and in consideration of their 
making the assignment hereafter mentioned, 
executed a bond to Blake guaranteeing the 
payment of his debt, who thereupon dis- 
charged his attachment. On the same day 
Morse and Chapman accordingly executed 
to Smith an assignment of all their notes, 
amounting to $3,550 ; all the demands due 
them on book, amounting $3,300 ; and all 
the goods and efiects belonging to them in 
their store, amounting to $3,000 ; to have 
and to hold the same for the better securi- 
ty and payment of the following creditors, 
in the following order: First, to the Bank 
of Montpelier $500, Guarantor Hastings 
$150, Charles B. Chandler $300, Lucy 
Carpenter $41, Jeremiah Foster $30, Fran- 
cis Sturtevant $42, Jenison Jones $67, 
Paul Royce $35, E. O. Joslin $67, and 
George W. Barker $34. Second, to paj 
Amplius Blake six promissory notes, dated 
May 24th, 1840, for $3,400, and the inter- 
est thereon. Third, to pay all other debts 
due from Morse and Chapman, if the goods 
and effects should meet and pay the same, 
or in proportion as the said property and 
demands should be to the amount due from 
them. 

There w^as also a further assignment at 
the same time by Morse and Chapman to 
Smith, of their lease of the store for an un- 
expired term of three years. Smith took 
possession of the property under the as- 
ignments ; and it appeared that one object 
of the assignments was to secure him for 
his liabilities as surety on the notes to the 
bank of Montpelier and Guarantor Has- 
tings, and for his liability on the bond giv- 
en by him to Blake. It also appeared that 
Morse and Chapman estimated their debts 
at $7,500, but there was no other evidence 
as to the amount. 

Prentiss, J. — At the hearing of this 
case, I had a very strong opinion upon it, 
and ordinarily should have pronounced an 
immediate decision ; but as the case was 
one of a good deal of magnitude, and of 
great interest, especially to one of the indi- 
viduals concerned in the transaction, I 
thought it my duty on that account, more 
than on account of any real difficulty in the 
case« to examine it fully. I have takpo 
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{MLiDS to go through all the cases having 
any bearing upon the subject, have read 
them attentively and thoroughly, and the 
result has been a full confirmation of the 
opinion I at first entertaint-d. 

The general question is, whether an act 
of bankruptcy has been committed ? What 
is an act of bankruptcy, is to be ascertained 
from the first section of the bankrupt law 
That section enacts, that any person, being 
a merchant, &c., may be declared a bank- 
rupt in the following cases: 1. When he 
shall depart from the State of which he is 
an inhabitant with intent to defraud his 
creditors. 2. When he shall conct'al him- 
flt*lf to avoid being arrested, 3. When he 
shall willingly or fraudulently procure 
himself to be arrested, or his goods and 
chattels, lands or tenements, to be attached, 
distrained, sequestered, or taken in execu- 
tion. 4. When he shall remove his goods, 
chattels and eflTects, or conceal them to 
prevent their being levied upon or taken 
in execution, or by other process. 5. 
When he shall make any fraudulent con- 
veyance, assignment, sale, gift, or other 
transfer of his lands, tenements, goods and 
chattels, credits, or evidences of debt. 

For any of the causes thus enumerated 
and specified, a trader may be proceeded 
against and decreed a bankrupt. But the 
last cause mentioned is the only one appli- 
cable to this case, because it is the only 
one assigned or alleged in the petition ; 
and the particular question is, was the as- 
signment, which is relied upon as an act 
of brankruptcy, a fraudulent assignment 
within the intent and meaning of the act ? 
A conveyance or assignment which is 
fraudulent at common law, is undoubtedly 
within the meaning of the act ; and so is 
every conveyance or assignment which 
contravenes the provisions and objects of 
the act, though good at common law. The 
act, for instance, prohibits all preferences, 
and, with the exception of certain priori- 
ties, liens and securities, declares that the 
property of the bankrupt shall be distrib- 
uted pro rataj among his creditors. Any 
conveyance or assignment, therefore, which 
is intended and operates to defeat this pro- 
vision, though ever so fair as between the 
parlies to it, and entirely unimpeachable 
on general principles of law, is a fraudulent 
conveyance, and consequently an act of 
bankruptcy. 

The clause, declaring what conveyances 



shall constitute acts of bankruptcy, is very 
broad and general in its terms, the lan- 
guage used being, as we have seen, " any 
fraudulent conveyance, assignment, sale, 
gift, or other transfer" of property. The 
provision is substantially the same as the 
provision on the same subject in the Eng- 
lish bankrupt act of 1 Jac. 1., now con- 
tained in the consolodated act of 6 Geo. 4 ; 
and it is evident enough that in framing 
and passing the act of Congress reference 
was had to the English statutes and the 
English decisions upon them, and that it 
was meant that the act of Congress should 
be subject to the same construction. 

In looking into the English decisions, 
there is found to be a distinction running 
throughout all the cases, between a con- 
veyance by a trader, in debt, of all his ef- 
effects, and a conveyance of only a part. 
The former is held to be fraudulent, and 
ipso facto an act of bankruptcy, in and of 
itself. The latter is held to be fraudulent, 
only when made voluntarily, in contempla- 
tion of bankruptcy, and for the purpose of 
giving a preference. A conveyance by a 
trader of all his effects to one of more cred- 
itors, in exclusion of others, is deemed to 
be an act of bankruptcy, because, in addi- 
tion to giving a preference, it is, in itself, 
a breaking or failing in business, rendering 
him incapable of going on in his trade, 
which is the original definition and mean- 
ing of bankruptcy. Insolvency is not ma- 
terial ; for a man may be a bankrupt with- 
out being insolvent, or insolvent without 
being a bankrupt. A man may be actually 
insolvent, and yet go on in trade many- 
months or years, without failing or becom- 
ing bankrupt. 

This distinction between a conveyance by 
a trader of all and a part only of his effects, 
we repeat, pervades all the adjudged cases. 
It is to be found in the earlier decisions, 
remains undisturbed and unquestioned in 
the more modern reports. It is sanctioned 
by the concurrent opinions of the most 
eminent English judges for nearly a cen- 
tury, and has been recently recognized by 
some of the soundest and most enlightened 
judges in this country. It was fully adopt- 
ed by Conklingj J. in Barton v. Tower j 
(5 L. R. 2M ;) by Story^ J. in uimold v. 
Maynard, (f) L. R. 290 ;) and by Tk(mp' 
son^ J. in Wakeman v. Iloyt^ (5 L. R. 
309.) The latter said, that a convey- 
ance or assignment by a trader in em- 
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barrassed circumstances of all h's effects 
to a particular creditor, whether voluntary 
or not, or with intention to take the benefit 
of the bankrupt act or not, waa, per se^ a 
fraud upon the act of Conorress, and an act 
of bankruptcy. So for has the doctrine 
been carried in England, and in one in- 
stance at least in this country, that a con- 
veyance by a trader of all his effects, or all 
but a colorable part, in trust for the benefit 
of all his creditors rateably, has been held 
to be an act of bankruptcy, because it en- 
ables him to appoint his own trustees, and 
takes the estate out of the operation of the 
bankrupt law. In Eckwrctt v. Wifsan^ (8 
Term Rep.) where partners assigned all 
their partnership effects in that way, and 
only a separate creditor dissented, the point 
was considered so clear and well settled, 
that it was not even argued. 

A conveyance by a trader of only a part 
of his property to particular creditor, 
stands, as we have already remarked, upon 
a different footing. To render such a con- 
veyance fraudulent as against the bankrupt 
law, it must be voluntary as well as in con- 
templation of bankruptcy. It is not un- 
lawful, though made while in failing cir- 
cumstances, or when actually insolvent, if 
made under pressure by the creditor, and 
in the ordinary course of business. The 
cases recited and relied upon by the op- 
posing counsel are all of this character. 
They are cases of transfer or delivery of a 
part only of the effects to the trader, and 
go to confirm the general proposition, that 
the substantial distinction, in all the cases 
is, between the assignment of all and a pari 
only. 

In the present case, the assignment was 
of all the partnership property, including 
goods, notes, and demands on books ; and 
it does not appear that the respondents had 
any separate property, except their liouse- 
hold furniture. If not actually insolvent, 
it is abundantly evident that they were 
deeply indebted and greatly embarrassed. 
(t is true, the goods at the time were un- 
der an attachment, at the suit of a creditor, 
nt>r a large debt ; and Smith, the assignee 
of the property, for the purpose of remov- 
ing the attachment, executed his bond con- 
ditioned to pay the debt, and took the as- 
signment to idemnify himself for that and 
certain other debts for which he had previ- 
ously become holden as surety. But this 
circumstance, though it shows that the 



security was given under the pressure of 
legal process, and for a valuable consider- 
ation, does not take the case out of the 
general rule. 

In Butcher v. Easto^ (jyoufr. 295) where 
a trader, being arrested for a debt by one 
of his creditors, executed a bill of sale of 
all his effects to another creditor, to whom 
! he was also indebted, as security for both 
debts, and the letter, on that condition, 
became bail for him, and he obtained his 
discharge, it was determined that the bill 
of sale was fraudulent ;nd an act of bank- 
ruptcy. So in Newt(»n v. ChaiUler^ (7 
East. 138) a bill of sale to a particular 
Creditor of all the effects of a trader, was 
held to be an act of bankruptcy, notwith- 
standing it was given by the trader when 
under arrest at the suit of the particular 
creditor, for a just debt. Lord Ellenbor- 
ough said that the bill of sale being given 
under the pressure of legal process, made 
no difference, for it was not like the case 
of a particular conveyance, only, of a tra- 
der's proper t}'. And Le Blanks J., after 
refering to the case of Butcher v. JEcufo, 
observed, that the security being given to 
the i>articular creditor, at a time when he 
held the trader under arrest, did not distin- 
guish the case from the general class of 
cases, where a conveyance of all a trader^s 
effects to a particular creditor had been uni- 
formly holden to be an act of bankruptcy. 

The presr>nt case falls within the princi- 
ple of the cases just cited ; for in this, as 
in theiTi, though the assignment was made 
under the pressure of legal process, and 
the debts secured were bona fide debts, it 
was an assignment of all the effects, ex- 
ceeding in value the amount of the debt 
duo the attaching creditor at least six 
thousand dollars ; and though it embraced 
all the debts owing by the respondents, in 
its provisions for payment out of the effects, 
a pivference was given to particular cred- 
itors and classes of creditors, to the preju- 
dice of other creditors. In addition to the 
evidence of a preference appearing upon 
the face of the assignment, Smith testifies 
that the respondents would not consent to 
make the assignment without providing for 
the payment of their home creditors first. 
Here is direct proof, then, that one leading 
motive was to give a preference ; and all 
the facts and circumstances, collateral as 
well as others, combine to bring the case, 
in all particulars, fully and clearly within 
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the principle established by the uniform 
corrent of judicial determinations. 

But in my judgment, the case also comes 
within that provision in the second section 
of the bankrupt act, which declares " that 
all future payments, securities, convey- 
ances, or transfers of property, or agree- 
ments, made or given by any bankrupt, in 
contemplation cf bankruptcy, and for the 
purpose of giving any creditor, endorser, 
surety, or other person, any preference or 
priority over the general creditors of such 
bankrupt ; and all other payments, securi- 
ties, conveyances, or transfers of property; 
or agreements, made or given by any such 
bankrupt, in contemplation of bankruptcy, 
to any person or persons whatever, not 
being a bona fide creditor or purchaser, for 
a valuable consideration, without notice — 
shall be deemed utterly void, and a fraud 
upon this act." Now, if immediate, abso- 
lute bankruptcy was the necessary conse- 
quence of the assignment in this case, as 
we have seen it was, the assignment must 
be taken to be a transfer of property made 
In contempiation of bankrupicy, as well as 
for the purpose of giving a preference, since 
every man must be supposed to contem- 
plate or intend that which is the necessary 
consequence of his own act; and such a 
transfer, when made to a surety, as this 
was, is expressly declared by the provision 
referred to, to be a fraud upon the act. 

It is insisted, however, that admitting 
the assignment to have been an act of 
bankruptcy, yet having been made more 
than two months before any proceedings in 
bankruptcy were instituted, the respond- 
ents are protected from the consequences 
of it by the proviso to the clause of the 
act just recited. The proviso declares 
<< that all dealings and transactions by and 
with any bankrupt, bona fide made and en- 
tered into more than two months before 
the petition filed against him, or by him, 
shall not be invalidated or aflbcted by this 
act ; provided that the other party to any 
such dealings or transactions had no notice 
of any prior act of bankrutcy, or of the in- 
tention of the bankrupt to take the benefit 
of this act." 

It is very manifest that this saving pro- 
vision was inserted, not for the sake of the 
bankrupt, but for the sake of the party 
dealing with him ; and such a construction 
should be ^iven to it as will effectuate the 
legislative ^intention and object, without at 



the same time being inconsistent with the 
apparent sense and meaning. It cannot 
reasonably be taken to have any other ef- 
fect, than merely to give validity to a 
transaction, bona fide entered into more than 
two months before the filing of the petition, 
so far as it concerns the party dealing with 
the bankrupt. It cannot bd understood as 
giving any protection to the bankrupt him- 
self, either on the question of bankruptcy, 
or on the question of his right to a dis* 
charge. If the transaction be fraudulent 
on his part, why should he not be decreed 
a bankrupt, or denied a discharge, as the 
case may be, though the rights of the other 
party under the transaction, who may be 
an innocent party, should remain unaf- 
fected ? 

That this is the just construction, is evi- 
dent from the consideration thnt the validity 
of the transaction is made to depend upon 
the condition, that the partj dealing with 
the bankrupt '^ had no notice of any prior 
act of bankruptcy, or of the intention of 
the bankrut to take the benefit of the act." 
The object was to protect transactions, on 
the part of a creditor or other person, done 
in the common course of trade and busi- 
ness, without knowledge of any act of 
bankruptcy being in contemplation. But 
where the transaction, as in this case, is a 
general, sweeping disposition of effects, 
and is, itself, unconnected with other cir- 
cumstances, a substantive and complete act 
of bankruptcy, equally within the know- 
ledge of both parties, the case is not within 
the proviso. 



SET OFF. 
In an action of goods sold, &c., the par* 
ticulars of demand stated the action to be 
brought "to recover the sum of 37/., tho 
balance of an account of 108/." (giving no 
credit for any specific sums. ) The defend- 
ant pleaded as to 5/. parcel, d^c, a set off 
to that amount. Held, that it was a ques- 
tion for the jury to say whether the balance 
claimed meant a sum after giving credit for 
the 5/. set off. Townson v. Jackson^ 2 D. 
& L. 369. 

POWER OF ATTORNEY 

A person who pays money t( another 
who is authorized to receive it by a power 
of attorney, is not entitled to keep posses- 
sion of the power of attorney. Pridmore v. 
Harmon, 1 C. dc K. 613. 
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Anonymous. 

construcllon of bevi6ed statutes rela- 
tive to compelling support of poor 

PERSONS. 

A son-in-law is not bound to support his wife's 
mother under the provisions of Title I; of Chap. ' 
20, of First Part of Revised Statutes. The sUt- 
ute only extends to natural relations. 

The superinleudants of the poor are not bound to 
resort to a bond given by one relative for the 
support of another relative, before proceeding to 
compel a relative of a poor person to support 
such poor person. 

Where there is a relative of a poor person of suffi- 
cient ability to support such poor person, it is 
not necessary that the superintendent of the poor 
should make an order as to the manner in wnich 
such relative should contribute to such support, 
before making an application to the General 
Sessions for an order to compel such relative to 
afford such i*elief.* 

The &ct8 in this case appear in the opin- 
ion of the court. 

E. Fitch Smith, First Judge. — ^This is 
an application on the part of relators, under 
the provisions of Title 1, of Chap. 20, of 
the first part of Revised Statutes, to compel 
the respondent by an order of court toafiTord 
relief to his mother, who is an aged poor 
person, unable to support herself, now resi- 
dent in the county of Yates. The respond- 
ent admits her inability to support herself, 
and his own ability to afford such relief; but 
resists the application on three grounds : 

Mrstf That there is a son-in-law resident 
in Yates county who is able to afford such 
relief. 

Secoftd, That the respondent has already 
paid another son-in-law 8800 for the pur- 
pose of providing for such support, who has 
given a bond to do so ; which bond he in- 
sists the superintendents should enforce be- 
fore resorting to him. 

Third, That the petition does not show 
that the superintendents have made any 
order, or direction, as to the manner in 
which the respondent should contribute, or 
which would be approved by them. That 
without such order, and a request to comply 
therewith, this court has no jurisdiction. 

The statute under which the application 
is made, is substantially as follows : The 
father, mother^ and children of any poor per- 
son who is blind, old, lame, impotent or de- 
cripid, so as to be unable to work, to main- 



tain himself, shall, at their own expense' 
relieve and maintain such poor person in 
8uch manner as shall be approved by the 
overseers of the poor of the town where such 
poor person may be. 

Upon any failure of any such relative to 
relieve and maintain any such poor person, 
it is made the duty of the overseers of the 
poor of the town where such person may 
be, to apply to the Court of General Ses- 
sions of the Peace of the county where such 
relative shall reside, for an order to compel 
such relief, of which fourteen days notice 
must be given to the person against whom 
the order is sought. The statute directs 
that the court to which such application is 
made, shall proceed in a summary way to 
hear the allegations and proofs of the par- 
ties, and shall order such of the relatives 
aforesaid of such poor person, as appear to 
be of sufficient ability, to relieve and main- 
tain such poor person, and specify the sum 
which will be sufficient for the support of 
such poor person, to be paid weekly, and 
shall therein direct the relative or relatives, 
who shall perform that duty in the following 
order : The father shall first be required 
to maintain such poor person ; if there be 
none, or he shall not be of sufficient ability, 
then the children of such poor person ; or if 
there be none, or they be not of sufficient 
ability, then the mother. 

Such order may specify the time during 
which the relative shall maintain such poor 
person, or during which any of the sums 
directed by the court shall be paid, or it 
may be indefinite until the further order of 
the court ; and the same may from time to 
time be varied by the court, whenever cir- 
cumstances s)i«!l require, on the application 
either of any relative affected thereby, or 
by any overseer of the poor, upon fourteen 
days notice being given. The costs and 
expenses of such application are to be as- 
certained by the court, and paid by the rela- 
tive against whom any such order may be 
made ; and the payment thereof, as well as 
obedience to the order for maintenance, and 
to any order for the payment of money, may 
be enforced by attachment. 

If any relative who shall have been re- 
quired by such order to relieve or maintain 
any poor person, shall neglect to do so, in 
such manner as shall be approved by the 
overseers of the poor of the town where 
such poor person may be, and shall neglect 
to pay such overseer weekly the sum pre- 
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Bcribcxi by the court for the support of such 
poor person, the overseers may maintain in 
an action as for money had and received, 
and shall recover the sum prescribed by the 
court for every week the order shall have 
been disobeyed, up to the time of such re- 
covery. In those counties where all the 
poor are charged upon the county, the jSu- 
perintendenis of the poor are vested with 
the same power, rights and authority, as is 
above given to the overseers of the poor of 
any town, and are entitled to the same re- 
medies and actions, and are required to 
perform the like duties. The distinction 
between town and county poor has been 
abolished in the county of Yates. There 
is no child except the defendant, resident in 
this county, who is able to contribute any 
thing toward the support of this poor person, 
or any other relative residing here who is 
liable to contribute. There is a husband 
of one of her daughters residing in Yates 
county, who is a man of wealth. The first 
objection is based upon this fact : The 
fourth section of the statute makes provision 
that if it shall appear that any such relative 
is unable wholly to maintain such poor per- 
son, but is able to contribute towards such 
support, the court mny in its discretion direct 
two or more relatives of difierent degrees 
to maintain such poor person, and shall pre- 
scribe the proportion which each shall con- 
tribute. This section does not apply to a 
case like this, where the relative proceeded 
against the on/y one residing within the ju- 
risdiction of the court. But if it did, we 
are satisfied we have no power to compel a 
son-in-law to contribute to the support of 
his wife's mother, even were he within our 
jurisdiction. For this statute extends only 
to natura! relatives. The word children as 
therein used, extends only to natural children 
— it does not embrace the husband of a 
daughter. By the law of nature, a man is 
bound to take care of his father and mother, 
and parents their children; but as there 
was at common law no power to enforce 
obedience to this law of nature, it became 
necessary to provide for its enforcement by 
legislative enactment. As the object of 
such enactments is the enforcement of this 
natural law, the statute should not be con- 
strued as extending any further than the law 
of nature went before ; as that only reached 
jiatural relatives, the statute only extends 
to such relatives. It is upon this principle 
that it has been held that a husband, al- 



though bound to provide for his wife's family, 
is not liable for necessaries applied to the 
support of the children of his wife by a for- 
mer husband, on the ground that the gen 
eral obligation of parents and children to 
support each other extends only to naturtl 
relatives. It is indeed true that he is liable 
for necessaries furnished to them by his 
wife's order, while they reside with him in 
his family — not, however, on the ground of 
any natural obligation to do so— but for the 
reason where he takes such children into 
his family, by so doing he renders himself 
liable for the contract made by the wife for 
their education. 4 T. R. 118, 4 East R. 
82, Clancy^s Rights of Married Women, 47. 

Our statute is similar to that of 43 Kliz. 
Ch. 2, §7, and such has been the construc- 
tion of that statute. In the case of Rex v. 
Munden, 1 Strange R. 190, an order had 
been made under the statute of Elizabeth, 
which recited the fact that Munden, the son- 
in-law, had good fortune with his wife, and 
her mother was poor, and directed him to 
provide for her ; but the King's Be4ich 
quashed this order, on the sole ground <hat 
the son-in-law was not bound, either within 
the intent or letter of the statute, to provide 
tor her; that this statute extends only to 
natural parents. The same doctrine was 
also recognized in the subsequent case of 
Tubbs v. Harrison, 4 T. R. 619. In the 
latter case, Lord Kenyon said that, although 
by the report of the case of Rex v Mmden^ 
it did not appear that the wife was still iiv. 
ing; but that he had seen a copy of the or- 
der taken from the records of the court, from 
which it clearly appeared that the wife was 
alive when the order made. In our opinion 
this is a correct construction of the statute. 
Regarding this as a correct con^^truction of 
our statute, it follows that the son-in-law is 
not bound, and cannot be compelled to con- 
tribute to the support of the rcspond^Mit's 
mother. 

We do not think that the 8uperintend(»nls 
should be turned over to the remedy of pros- 
ecuting the bond, which the respondent has 
taken for the support of his mother; such a 
decision would illy comport with the scope 
and design of this statute; the spirit of 
which is, to afi<)rd to the superintendt^it a 
summary remedy for the enforcement of the 
dictates of the law of nature, t«) the end 
that they may be relieved from the discharge 
of a duty which properly belongs lo another, 
and to the prompt discharge of w^hich, the 
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dictat€i% of natural afiection and tiiiai grati- 
tude ought in all cases to be a sufficient in- 
ducive, without the intervention of this coer- 
cive power, provided for under the munici- 
pal constitutions of the State. 

The only remaining question is, whether it 
is necessary that the superintendents should 
have made an order, or directed the manner 
in whii'ih the respondent should contribute 
to such support, before application to tkis 
court. 

This petition states that the superintend- 
ents have made application to the respond- 
ent to contribute to the support of his mo- 
ther; and that he refused to pay uny thing 
for that purpose, or to afford her any relief. 
This refusal is also substantiated by the 
proof Under such circumstances, we should 
not require more than this, unless such order 
is absolutely necessary to give us jurisdic- 
tion. We do not think that such is the 
import of the statute. It imposes the duty 
which the luw of nature had before ordained, 
and that, too, without any application to the 
child to reliere and maintain a poor parent, 
in such manner as should be approved by 
the overseers of the poor. It evidently con- 
templates no action on the superintendent's 
part except that of approvaL The act of 
approval is one which would more properly 
be brought into exercise when some provi- 
sion had been made, or offered to be made, 
on the part of the respondent. But upon 
the failure of any such relative to relieve 
and maintain such poor person— or in other 
words, to yield obedience to the law of na- 
ture — it is made their duty to apply to the 
court to compel such reliefl The statute 
docs not seem to contemplate any previous 
order or direction on the part of the super- 
intendents, in relation to such order. The 
only jurisdictional facts which the statute 
contemplates are, the inability of the parent 
to support herself; the ability of the child 
to discharge this natural obligation satisfac- 
torily to the overseers, and the failures to 
do so. 

The proceedings are not in the nature of 
appeal from any previous order or direction 
of the superintendents ; but it is an original 
summary proceeding, to procure an original 
order, that such relative maintain such poor 
person, in such manner as this court shall 
direct ; without any reference whatever to 
any previous order or direction by the super- 
intendents. The order made by this court 
is the one which fixes the amount, defines 



the manner in which it is to be paid, de* 
signates the person by whom it shall be paid* 
An order must therefore be entered di- 
recting the respondent to pay one dollar and 
fifty cents per week to the superintendent* 
of the poor of the county of Yates, which 
must be paid on the first day of every month 
until the further order of this court. He 
must also pay to the said superintendent* 
the costs and expenses of this application. 
As those costs and expenses under the stat* 
ute are to be ascertained by the court, the 
superintendents must, on some day in thi» 
term, present a bill of the same, and have 
them taxed by the court, giving the respond* 
ent two days notice of taxation, and whence 
tuxed ; the order fer relief may also include 
directions that the respondent pay the same 
within thirty days after service of a copy of 
said order. As this application was made 
at the last term of this court, the order must 
be entered nunc pro tunc as of the first daj 
of that term. 



WAGER. 

The following singlar case lately came 
before the Queen's Bench : 

The plaintiff declared in assumpsit^ upon 
a wager with defendant, to the efiect that if 
defendant, who was aboat to submit to the 
usual examination* lor admission as an at- 
torney, did not pass such examination, the 
plaintiff should provide eight bottles of wine^ 
to be consumed by the parties and their re- 
spective friends ; whilst oa the other hand, 
the defendant pronused, that if he did pasa 
hia examtnatioR he shonld provide eight 
bottles of wine, ^tc* The declaration went 
on to aver, that the examination took place 
in Hii. Term, 1842, and that the defendant 
had passed, but had neglected to provide 
the eight bottles of wine, &c., which was 
the breach complained of. To this declara- 
tion there was a demurrer, on the ground 
that the contract as declared upon was ille- 
gal and contrary to public policy ; and it 
was contended in argnmcnt, that the wager 
was analogous to those which relate to the 
event of proceedings in a court i»f law. The 
court, however, decided the point upon a 
totally different ground from that suggested 
in argument ; namely, that one of the par- 
ties had the event in his own hands, which 
rendered it impossible to maintain an action 
on the contract. On this short ground; 
judgment was given for the defendant* 
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Of the Courts op the United States in causes of Admiralty and Mari« 
TIME Jurisdiction on the Instance side of the Court — in pursuance of the 
Act of 23rd August, 1842, Chap. 188. 

L 

No meme process shall issue from the District Court in any civil cause of admiralty 
and maritime jurisdiction, until the lihe] or lihei of information shall be filed in the 
clerk's office, from which such process is to issue. All process shall be served by the 
marshall or by his deputy, or w)iere he or they are interested, by some discreet and 
disinterested person appointed by the court. 

IL 

In suits in penonnm^ the mesne process may be by a simple warrant of arrest of the 
person of the defendant in the nature of a capias^ or by a warrant of arrest of the person 
of the defendant with a clau^ therein, that if he cannot be found, to attach his floods and 
chattels to the amount sued for. or if such property cannot be found to attach his credits 
and effects to the amount sued for in the hands of the garnishees named therein ; or by 
a simple monition in the nature of a summons to appear and answer to the suit, as the 
libellant shall, in his libel or information, pray for, or elect. 

IIL 

In all suits in persfmam, where simple warrant of arrest issues and is executed, the 
marshal may take bail with sufficient sureties from the party arrested by bond or stipu- 
lation, upon condition that he will appear in the suit and abide by all orders of the court, 
interlocutory or final, in the cause, and pay the money awarded by the fkial decree 
rendered there in the court, to which the process is returnable or in any appellate court. 
And upon such bond or stipulation summary process of execution may and shall be issued 
against the principal and stireties by the court to which such process is returnable to 
enforce the final decree so rendered, or upon appeal, by the appellate court. 

IV. 

In all suits in personam where goods and chattels or credits and effects are attached 
under such warrant authorizinjr the same, the attachment may be dissolved by order of 
the court to which the same warrant is returnable, upon the defendant, whose property 
IS so attached, givincj a bond or stipulation with sufficient sureties to abide by all orders, 
interlocutory or final, of the court, and pay the amount awarded by the final decree 
rendered in the court to which the process is returnable, or in any appellate court; 
and upon such bond or stipulation, summary process of execution shall and may be 
issued aerainst the principal and sureties by the court to which such warrant is returna- 
ble to enforce the final decree so rendered, or upon appeal by the appellate court. 



Bonds or stipulations in admiralty suits may be given and taken in open court, or 
at chambers, or before any commissioner of the court who is authorized by the court 
to take affidavits of bail, and depositions in cases pending before the court. 
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VL 

In all suits in persanamj where bail is taken, the court may, upon motion for due 
cause shown, reduce the amount of the sum contained in the bond or stipulation 
therefor ; and in all cases where a bond or stipulation is taken as bail, or upon dissolv- 
ing an attachment of property as aforesaid, if either of the sureties shall become insolv- 
ent pending the suit, new sureties may be required by the order of the court to be 
given, upon motion and due proof thereof 

VII. 

In suits in personam^ no warrant of arrest, either of the person or property of the 
defendant shall issue for a sum exceeding five hundred dollars, unless by the special 
order of the court upon affidavit or other proper proof showing the propriety thereof. 

VIII. 

In all suits in rem against a ship, her tackle, sails, apparel, furniture, boats or other 
appurtenances, if such tackle, sails, apparel, furniture, boats or other appurtenances 
are in the possession or custody of any third person, the court may, after a due moni- 
tion to such third person, and a hearing of the cause, if any, why the same should not 
be delivered over, award and decree that the same be delivered into the custody of 
the marshal or other proper officer, if upon the hearing the same is required by law 
and justice. 

IX. 

In all cases of seizure and in other suits and proceedings in reniy the process, unless 
otherwise provided for by statute, shall be by a warrant of arrest of the ship, goods or 
other thing to be arrested, and the marshal shall thereupon arrest and take the ship, 
goods or other thing into his possession for safe custody ; and shall cause public notice 
thereof and of the lime assigned for the return of such process and the hearing of the 
cause to be given in such newspaper within the district as the district court shall order, 
and if there is no newspaper published therein, then in such other public places in the 
district as the court shall direct. 

X. 

In all cases where any goods or other things are arrested, if the same are perishable, 
or arc liable to deterioration, decay or injury by being detained in custody pending the 
suit, the court may, upon the application of either party, in its discretion order the 
same, or so much thereof to be sold, as shall be perishable or liable to depreciation, 
decay or injury, and the proceeds or so much thereof as shall be a full security to sat- 
isfy in decree to be brought into court, to abide the event of the suit; or the court 
may, upon the application of the claimant, order a delivery thereof to him upon a due 
appraisement to be had, under its direction, either upon the claimants depositing in 
court so much money as the court shall order, or upon his giving a stipulation with 
the sureties in such sum as the court shall direct to abide by and pay the money 
awarded by the final decree rendered by the court or the appellate court, if any appeal 
intervenes, as the one or the other course shall be ordered by the court. 

XL 

In like manner where any ship shall be arrested, the same may, upon the application 
of the claiiT ant, be delivered to him upon a due appraisement to be had under the di- 
rection of the court, upon the clr\iniaut's depositing in court so much money as the 
court shall order, or upon his giving a stipulation with sureties as aforesaid; and if the 
claimant shall decline any such application, then the court may in its discretion, upon 
the application of either party, upon due cause shown, order a sale of such ship, and 
the proceeds thereof to be brought into court, or otherwise disposed of as it may deem 
most for the benefit of all concern'^d. 
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XII. 

In all suits by material men for supplies or repairs, or other necessaries for a foreign 
ship or for a ship in a foieign port, the libellant may proceed against the ship and 
freight in rem^ or against the master or the owner alone in personam. And the like 
proceeding in r«m, shall apply to cases of domestic ships, where by the local law a 
lien is given to material men for supplies, repairs or other necessarries. 

XIII. 

In all suits for mariners' wages, the libellant may proceed against the ship, freight 
and master, or against the ship and freight, or against the owner or master alone in 
personam, 

XIV. 

In all suits for pilotage, the libellant may proceed against the ship and master, or 
against the ship, or against the owner alone, or the master alone, in personam. 

XV. 

In cJl suits for damage by collision the libellant may proceed against the ship and 
master, or against the ship alone or against the master or owner alone, in persoftom. 

XVI. 

In all suits for an assault or beating on the high seas or elsewhere within the admi- 
ralty and maritime jurisdiction, the suit shall be in personam only. 

XVII. 

In all suits against the ship or freight founded upon a mere maritime hypothecation, 
either expressed or implied, of the master for moneys taken up in a foreign port for 
supplies or repairs, or other necessaries for the voyage, without any claim of marine 
interest, the libellant may proceed either in rem or against the master or the owner 
alone in personam, 

XVIII. 

In all suits in bottomry bonds, properly so called, the suit shall be in rem only 
against the property hypothecated, or the proceeds of the property in whomsoever 
hands thi* same may be found, unless the master had without authority given the bot- 
tomry bond, or by his fraud or misconduct had avoided the same, or has substracted 
the property, or unless the owner has by his own misconduct or wrong lost or sub- 
stracted the property, in which latter cases the suit may be in personam against the 
wrong-doer. 

XIX. 
In all suits for salvage, the suit may be in rem against the property saved or the 
proceeds thereof, or in personam against the party at whose request and for whose 
benefit the salvage service has been performed. 

XX. 

In all petitiory or possessory suits between part owners or adverse proprietors, or by 
the owners of a ship or the majority thereof against the master of a ship for the ascer- 
tainment of the title and delivery of the possession, or for the possession only, or by 
one or more part owners against ihe other to obtain security for the return of the ship 
from any voyage undertaken without their consent, or by one or more part owners 
against the others to obtain possession of the ship for any voyage upon giving security 
for the safe return thereof, the process shall be by an arrest of the ship and by a mo- 
nition to the adverse party or parties to appear and make answer to the suit. 
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XXL 

In all cases where the decree is for the payment of monej, the libellant may, at his 
election, have an attachment to compel the defendant to perform the decree, or a writ 
of execution in the nature of a capias and of a fieri faciasy commanding the marshal or 
his deputy to levy the amount thereof of the goods and chattels of the defendant, and 
for want thereof to arrest his body to answer the exigency of the execution. In all 
other cases the decree may be enforced by an attachment to compel the defendant to 
perform the decree ; and upon such attachment the defendant may be arrested and 
committed to prison until he performs the decree, or is otherwise discharged by law, 
or by the order of the court, 

XXIL 

All informations and libels of informations upon seizures for any breach of the reve- 
nue or navigation or other laws of the United States, shall state the place of seizure, 
whether it be on land, or on the high seas, or on navigable waters within the admiralty 
and maritime jurisdiction of the United States ; and the district within which the property 
is brought and where it then is. The information' or libel of information shall also 
propound in distinct articles the matters relied on as grounds or causes of forfeiture, 
and aver the same to be contrary to the form of the statute or statutes of the United 
State in such case made and provided, as the case may require, and shall conclude 
with a prayer of due proof to enforce the forfeiture and to give notice to all persons 
concerned in interest to appear and show cause at the return day of the process why 
the forfeiture should not be decreed. 

XXIIL 

All libels in instance causes, civil or maritime, shall state the nature of the cause, as. 
ibr example, that it is a cause civil and maritime, of contract, or of tort or damage, or 
of salvage, or of possession, or otherwise, as the case may be, and if the libel be in 
rem^ that the property is within the district ; and if in personaniy the names and occu- 
pations and places of residence of the parties. The libel shall also propound and 
articulate in distinct articles the various allegation of facts, upon which the libellant 
relies in support of his suit, so that the defendant may be enabled to answer distinctly 
and separately the several matters contained in each article ; and it shall conclude 
with a prayer of the process to enforce his rights in rem, or in personam, (as the case 
may require) and for such relief and redress as the court is competent to give in the 
premises. And the libellant may further require the defendant to answer on oath all 
interrogatories propounded by him touching all, and singular the allegations in the 
libel at the close or conclusion thereof 

XXIV. 

In all informations and libels in causes in admiralty and maritime jurisdiction, 
amendments in matters of form may be made at any time on motion to the court as oi 
course. And new counts may be filed and amendments in matters of substance may 
be made upon motion at any time before the final decree upon such terms as the court 
shall impose. And where any defect of form is set down by the defendant upon special 
exceptions, and is allowed, the court may, in granting leave to amend, impose terms 
upon the libellant. 

XXV. 

In all cases of libels in personcun, the court may in its discretion, upon the appearance 
of the defendant, where no hail has been taken and no attachment of property has beea 
made to answer the exigency of the suit, require the defendant to give a stipuJation 
with sureties in such sum as the court shall direct, to pay all costs and expenseSi 
which shall be awarded against him in the suit upon the final adjudication thereof, or 
by an interlocutory order in the process of the suit^ 
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XXVL 

In suits in rem^ the party claiming the property shall verify his claim on oath or 
solemn affirmation, stating that the claimant, by whom or on whose behalf the claim 
18 made, is the true and bona fide owner, and that no other person is the owner thereof. 
And where the claim is put in by an agent or consignee, he shall also make oath, that 
he is duly authorized thereto by the owner, or if the property be at the time of the 
arrest in the possession of the master of a ship, that he is the lawful bailee thereof for 
the owner. And upon putting in such claim, the claimant shall file a stipulation with 
sureties in such sum as the court shall direct, for the payment of ail costs and ex- 
penses which shall bo awarded against him by the final decree of the court, or upon 
an appeal by the appellate court. 

XXVIL 

In all libels in causes of civil and maritime jurisdiction in rem or in personam^ the 
answer of the defendant to the allegations in the libel shall be on oath or solemn affirm- 
ation ; and the answer shall be full and explicit and distinct to each separate article, 
and separate allegation in the libel, in the same order as numbered in the libel ; and 
shall also answer in like manner each interrogatory propounded at the close of the IlbeU 

XXVIIL 

The libellant may except to the sufficiency, or fulness, or distinctness, or relevancy 
of the answer to the articles and interrogatories in the libel ; and if the court shall 
adjudge the same exceptions, or any of them, to be good and valid, the court shall order 
the defendant forthwith, within such time as the court shall direct, to answer the same, 
and may further order the defendant to pay such costs as the court shall adjudge reasonable. 

XXIX. 

If the defendant shall omit or refuse to make due answer to the libel upon the return- 
day of the process or other day assigned by the court, the court shall pronounce him to 
be -in contumacy and default, and thereupon the libel shall be adjudged to be taken pro 
confesso against him, and the court shall proceed to hear the cause ex parte, and adjudge 
therein as to law and justice shall appertain. Rut the court may in its discretion set 
aside the default, and upon the application of the defendant, admit him to make answer 
to the libel at any time before the final hearing and decree, upon his payment uf all the 
costs of the suit up to the time of granting leave therefor. 

XXX. 

In all cases where the defendant answers, but does not answer fully and explicitly 
and distinctly to all the matters in any article of the libel, and exception is taken thereto 
by the libellant, and the exception is allowed, the court may, by attachment, compel the 
defendant to make further answer thereto, or may direct the matter of the exception to 
be taken pro confesso against the defendant to the full purport and effect of the article 
to which it purports to answer, and as if no answer had been put in thereto. 

XXXL 

The defendant may object by his answer to answer any allegation or interrogatory 
contained in the libel which will expose him to any prosecution or punishment for a 
crime, or any penalty or any forfeiture of his property for any penal oflfence, 

XXXIL 

The defendant shall have a right to require the personal answer of the libellant upon 
oath or solemn affirmation to any interrogatories which he may at the close of his 
answer propound to the libellant touching any matters charged in the libel, or touching 
any matter of defence set up in the answer, subject to the like exception as to matters 
'which shall expose the libellant to any prosecution or punishment, or forfeiture, as is 
provided in the 3 1st Rule. In default of due answer by the libellant to such intcrroga- 
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tones, the court may adjudge the libellant to be in default and dismiss the libel, or may 
compel his answer in the premises by attachment, or take the subject matter of the 
interrogatory pro comfesso in favor of the defendant, as the court in its discretion shall 
deem most ht to promote public justice. 

XXXIIL 

Where either the libellant or the defendant is out of the country, or unable from sick- 
ness or other casualty to make an answer to any interrogatory on oath or solemn affirm- 
ation at the proper time, the couit may in its discretion, in furtherance of the due 
administration of justice dispense therewith, or may award a commission to take the 
answer of the defendant when and as soon as it may be practicable. 

XXXIV. 

IT any third person shall intervene in any case of admiralty and maritime jurisdiction 
in rem, for his own interest, and he is entitled, according to the course of tAmirslij 
proceedings, to be heard for his own interest therein, he shall propound the matter in 
suitable allegations, to which if admitted by the court, the other party or parties in the 
suit may be required by order of the court to make due answer, and such further pro- 
ceedings shall be had and decree rendered by the court therein as to law and justice 
shall appertain. But every such intervenor shall be required, upon filing his allegations, 
to give a stipulation with sureties to abide by the final decree rendered in the cause, 
and to pay all such costs, and expenses, and damages, as shall be awarded by the coiut 
upon the final decree, whether it is rendered in the original or appellate court. 

XXXV. 

Stipulations in admiralty and marilime suits may be taken in open court, or by the 
proper judge at chambers or under his order, or by any commissioner of the court, who 
is a standing commissioner of the court, and is now by law authorized to take affidavits 
of bail, and also depositions in civil causes pending in the courts of the United States. 

XXXVL 

Exception may be taken to any libel, allegation or answer for surplusage, irrelevancy, 
impertinence or scandal, and, if upon reference to a master, the exception shall be 
reported to be so objectionable, and allowed by the court, the matter shall be expunged 
at the cost and expense of the party in whose libel or answer the same is found. 

XXXVII. 

In cases of foreign attachment, the garnishee shall be required to answer on oath or 
solemn affirmation, as to the debts, credits or efiects of the defendant in his hands, and 
to such interrogatories touching the same as may be propounded by the libellant ; and 
if he shall refuse or neglect so to do, the court may award compulsory process in 
personam against him. If he admit any debts, credits or effects, the same shall be held 
in his hands liable to answer the exigency of the suit. 

xxxvin. 

In cases of manners' wages, or bottomry, or salvage, or other proceedings in rem, 
where freight or other proceeds of property are attached to, or are bound by the suit, 
which are in the hands or possession of any person, the court may, upon due application 
by petition of the party interested, require the party charged with the possession thereof 
to appear and show cause why the same should not be brought into court to answer the 
exigt'iicy of the suit; and if no sufficient cause be shown, the court may order the same 
to be brought into court to answer the exigency of the suit, and upon failure of the party 
to comply with the order, may award an attachment or other compulsive process to 
compel obedience thereto. 
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XXXIX. 

If ill any admiraltj suit the libcUant shall not appear and prosecute his suit according 
to the course and orders of the court, he shall be deemed in default and contumacy, and 
the court may, upon the application of the defendant, pronounce the suit to be deserted, 
and the same may be dismissed with costs. 

XL. 

The court may in its discretion, upon the motion of the defendant and the payment 
of the costs, rescind the decree in any suit in which on account of his contumacy and 
default the matter of the libel shall have been decreed against him, and grant a rehear- 
ing thereof, at any time within ten days after the decree has been entered, the defendant 
submiiting to such further orders and terms in the premises as the court may direct. 

XLI. 

All sales of property under any decree in admiralty shall be made by the marshal or 
his deputy, or other proper officer assigned by the court, where the marshal is a party 
in interest, in pursuance of the orders of the court; and the proceeds thereof, when sold, 
shall be forthwith paid into the registry of the court by the officer making the sale, to 
be disposed of by the court according to law. 

XLU. 

All moneys paid into the registry of the court shall be deposited in some bank design- 
ated by the court, and shall be so deposited in the name of the court, and shall not be 
drawn out except by a check or checks signed by a judge of the court and countersigned 
by the clerk, stating on whose account and for whose use it is drawn, and in what suit 
and out of what fund in particular it is paid. The clerk shall keep a ri'gulur book con- 
taining a memorandum and copy of all the checks so drawn and the dates thereof. 

XLIIL 

Any person having an interest in any proceeds in the registry of the court, shall have 
a right by petition and summary proceedings to intervene per interresse suo, for a delivery 
thereof to him ; and upon due notice to the adverse parties, if any, the' court shall and 
may proceed summarily to hear and decide thereon, and to decree therein according to 
law and justice ; and if such petition or claim shall be deserted, or upon a hearing be 
dismissed, the court may in its discretion award costs against the petitioner in favor of 
the adverse party. 

XLIV. 

In cases where the court shall deem it expedient or necessary for the purposes of justice, 
the court may refer any matters arising in the progress of the suit to one or more com- 
missioners, to be appointed by the court, to hear the parties and make report therein. 
And such commissioner or commissioners shall have and possess all the powers in the 
premises which are usually given to or exercised by masters in chancery in reference 
to them, including the power to administer oaths and to examine parties and witnesses 
touching the premises. 

XLV. 

All appeals from the District to the Circuit Court must be made while the court is 
sitting, or within such other period as shall be designated by the District Court by its 
general rules, or by an order specially made in the particular suit. 

XLVL 

In all cases not provided for by the foregoing rules, the District and Circuit Courts 
are to regulate the practice of the said courts respectively, in such manner as they shall 
deem most expedient for the due administration of justice in suits in admiralty. 

XLvn. 

These rules shall be in force in all the Circuit and District Courts in the United 
States from and afler the first day of September next. 
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DEATH OF JUDGE STORY. 

Judge Story is no more — we have re- 
peated this to ourselves and can hardly be 
brought to believe the sad reality — that 
master mind whose very dictams the great- 
est lawyers have revered, is now lost to us. 
To say that we feel sorrow and regret at 
the event does not adequately convey our 
feelings ; wo indeed consider his sudden 
death, a national calamity. 

In adverting to his great and varied tal- 
ent as a jnrist, and his private worth as a 
man and a Christian, we may with great 
propriety quote a portion of the speech de- 
livered by that truly eloquent man, the Hon. 
Daniel Webster, at a meeting of the Boston 
Bar, which was most numerously attended, 
and among whom were those venerable and 
learned Judges, Davis and Putnam. 

** One sentiment only prevails among all, 
a sense of profound grief. But all of him is 
not dead. With all our sense of the irre- 
parable loss, wc feel that ho still lives 
among us in his spirit, in his recorded wis- 
dom, and iu the decisions of authority which 
he has pronounced. * Fioi/, emm, vitetque 
semper ; atque etiam laiius in memoria horn-' 
inuTtiy et sermone versabiiur posiquam ab oc- 
ulis recessit,^ 

Mr. Chief Justice — ^the loss is not felt 
alone among this bar, or in the courts of 
this Commonwealth, but is felt in every bar 
and every court in the Union. It is not 
confined to this country, nor to this conti- 
nent. He had a wider range of reputation. 
In the High court of Parliament, in every 
court in Westminster Hall, in every distin- 
guished judicature in Europe, in the courts 
of Paris, of Berlin, of Stockholm, and of St. 
Petersburg, in the Universities of Germany, 
Italy and Spain, his authority was received, 
and all, when they hear of his death, will 
agree that a great luminary has fallen. He 
has in some measure repaid the debt which 
America owes to England, and the mother 
can receive from the daughter, without hu- 
miliation, and without envy, the reversed 
hereditary transmission from the child to 
tho parent. By the comprehensiveness of 
his mind, and hy his vast and varied attain- 
ments, ho was most fitted to compare the 
codes of different nations, and comprehend 
the results of such research. 

His love of country was pure, and he re- 
garded justice as the great interest of man, 
and tho only foundation of civilization. On 



this foundation he has built his fame, and 
united his own name with that of his countij. 
It was constitutional law that much of his 
I attention was directed, and in the elocida- 
•tion of which he was pre-eminent. ^ Ad 
^republicam firmandam^ et ad stabiHendas 
viresj et sanandum populuMj otnfds ejus 
pergebat instUuiio^^ 

But it is unnecessary for us this day to 
speak in detail of his public or judicial ser- 
vices. That duty will remain for us to per- 
form, and it will, no doubt, be executed in a 
manner worthy of the occasion. Still, in 
the homage that will be paid to him, there 
is one tribute which may well come from 
us. We have seen him and known him in 
private life. We can bear witness to bis 
strict uprightness and purity of character — 
his simplicity and unostentatious habits — the 
ease and affability of his intercourse — ^his 
great vivacity amid the severest labors — 
the cheering and animating tone of his con- 
versation, and his fidelity to his friends — 
and some of us can testify to his large and 
systematic charities, not dispensed in a 
public manner, but gladdening the hearts 
of those whom he assisted in private, distil- 
ling happiness like the dew of Heaven. 

His labors were all subservient to his 
great object, judicature. ' C^est vain que 
Pon cherche a diatinguer en lid le pergonne 
privee et le personne publique : tm meme 
esprit les anime^ un meme objet, les reumt 
Phomme^ le pere de famlle^ le ciioyeuj tout 
est en lui consacre a la glorie du magistraU^ 
Mr. Chief Justice — One may live as a 
conqueror, a king, or a magistrate, but he 
must die as a man. The bed of death 
brings every man to his pure individuality ; 
to the intense contemplation of that deepest 
of all relations, the relation between the 
creature and his creator. This relation the 
deceased always acknowledged. He re- 
verenced the Scriptures of Truth, he re- 
ceived from them this lesson, and submitted 
himself, in all things, to the will of Provi- 
dence. His career on earth was well sus- 
tained. To the last hour of his life his 
faculties remained unimpaired, and the lamp 
went out at the close, undimmed and without 
flickering or obscurity. His last words, 
which were heard by mortal ears, were a 
fervent supplication to his Maker, to take 
him to Himself." 
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BILL FOR AN ACCOUNT. 

It has often been decided that where a 
bill for an account omits the offer on the 
part of the plaintiff to pay what shall appear 
to be due, if the balance turn against the 
plaintiff, that would not do. This subject 
recently came before the Master of the 
Rolls in England, (Lord Langdale) in the 
case of Clark v. Tipping, 4 Beav. 588. 
There the bill prayed that the accounts 
might be taken, and that the defendant 
might be decreed to pay the plaintiff what 
might be found due from him, the plaintiff 
being willing that the defendant, if anything 
should be found due to him on taking the 
accounts, should receive satisfaction for the 
same, according to an arrangement made in 
the year 1840, and in the manner provided 
by an indenture of December, 1840. And 
that it might be declared that a release of 
the 20th of November, 1840, was binding 
on the defendant, John Tipping. On a de 
murrer for want of equity, and of parties, it 
was contended that the plaintiff was not 
entitled to the account, he not having by 
his bill submitted to pay what might be 
found due from him. Lord Langdale, in 
delivering judgment, said, "It is not dis- 
puted that this bill contains sufficient alle- 
gations of fraud to entitle the plaintiff to 
bring this cause to a hearing, provided he 
had shaped his bill in a proper form. It is 
said, however, that the bill is informal in 
this respect, that the plaintiff has not offered 
to account himself, or to pay what upon the 
taking of the accounts may appear to be 
due from him to the defendant Mr. Tipping ; 
instead of doing that, he has insisted that 
he is entitled to the benefit of the arrange- 
ment in one respect, whilst he seeks to be 
relieved from it in another. The argument 
turns upon the proposal which is made, to 
confine M. Tipping to such sum of money 
as he may be entitled to on the footing of 
the trust deed, instead of offering to pay the 
whole sum of money which, upon the taking 
of the accounts, may turn out be to due him. 
In the first place it is to bo phserved that a 



general demurrer for want of equity cannot 
be allowed, if the plaintiff appears, upon the 
record, to be entitled to any relief whatever. 
The defendant alleging upon the argument 
of this case, that the plaintiff cannot be 
bound to render any account beyond that 
which he has offered upon the bill, says, 
that he has not offered upon the bill to do 
that, which, upon the hearing of the cause, 
he may turn out to be entitled to ; he says 
also that he ought now to be considered to 
be entitled to have full payment, if the ac- 
count or the arrangement is to be in any 
way disturbed, and that as the plaintiff has 
not oflered him full payment, he is therefore 
not entitled to any relief at all. The real 
foundation of this argument is the assump- 
tion, that the plaintiff is not bound to account 
beyond his offer; that is, that he is not 
bound to account n>r more, or to give greater 
relief to the defendant than the plaintiff has 
offered to give upon this bill. This point 
has certainly been very oflen discussed. It 
was the subject of a difference of opinion 
between two very great and eminent law- 
yers ; and I recollect an occasion where, in 
the presence of two judges of this court, it 
was asked what would happen upon such a 
demurrer as this. It was answered by one 
of them, I should have no hesitation in over- 
ruling it, not the slightest. The answer 
made by the other was, that it required a 
good deal of consideration, and a difference 
of opinion was certainly expressed ; but 
occasions have repeatedly occurred, where 
the plaintifi; not offering at all to account, 
and not admitting himself to be an account- 
ing party, but seeking an account against a 
person acknowledged to be an accounting 
party, has appeared at the hearing to be 
himself accountable, and there the court 
has ordered him to account, and that without 
any ofier having been made on his part. 
Notwithstanding the opinion of Sir A. Hart, 
which entirely coincided with the opinion 
he had formed long previously to his decid- 
ing the case ofHichon v. Aylwood, I think 
that this court has oflen (notwithstanding 
the doubts which have been raised) ordered 



366 



THE NEW YORK LEGAL OBSERVER. 



Criminal Law — Practical Points. 



the plaintiff to do that which was just, when 
he was applying at the hearing to have 
justice done to himself; and T cannot have 
hny doubt, that if this case were before me 
at the hearing, and the plaintiff to try to 
confine his liability to the offer he has made, 
such attempt would fail. I think that there 
is in this court quite sufficient jurisdiction 
to compel the plaintiff seeking equity upon 
a matter of account of this kind to do equity 
on his part, and without saying that the 
defendant may not be perfectly right in the 
claim he makes, or that the plaintiff may 
not be quite wrong in insisting that he can 
have the benefit of the arrangement when 
he seeks to be relieved from a part of it, I 
am of opinion that this is not a proper case 
for a general demurrer. The defendant 
cannot, by general demurrer, relieve him- 
self from the duty of answering." 

The decision on this and another point as 
to want of parties, was afRrmed by the Lord 
Chancellor. 

CRIMINAL LAW. 

nONSPIBACY. 

An indictment charged that A. and B. 
were horse dealers, being e^'il disposed per- 
sons, and seeking to get their living by 
various subtle, fraudulent, and dishonest 
practices, together with divers other evil 
disposed persons, unlawfully, fraudulently, 
and deceitfully, did combine, conspire. Ate, 
by divers fiilse pretences and subtle means 
to obtain to themselves from C, divers sums 
of money of the moneys of C, and to cheat 
and defraud him thereof, is not bad on the 
ground of generality. A. and B., in concert 
with each other, falsely pretended to C. 
that a horse which they had for sale • had 
been the property of a lady deceased, and 
was then the property of her sister, and was 
not then the property of any horse dealer, 
and that the horse was quiet to ride and 
drive, and by these misrepresentations in- 
duced C. to purchase the horse. It was 
held that they were indictable for conspiracy, 
although the money was to be obtained 
through the medium of a contract. Semble 
that they were also indictable for obtaining 
money by false pretences. One of two 
defendants in an indictment for conspiracy 
died after the venire facias juratores was 
returnable and before trial ; the other de- 
fendant was tried and found guilty. It was 
held no mistrial, although no suggestion of 



the co-defendant's death had been entered 
on the record before trial. Reg. v, Kenndk^ 
1 D. <S£ M. 208. 



PRACTICAL POINTS. 

ATTACHMENT DEMAND BY AGENT POWER 

OF ATTORNEY WHERE NOT NECESSARY. 

It is a general rule, that where a demand 
is made on a party pursuant to a rule, order, 
award, &c., by any person not mentioned 
in the rule, &c., it is necessary that that 
party should be authorized by a power of 
attorney to make the demand. 7tdd*s 
Practice, 837, 9th Ed. ; Laugher v. Laugh" 
er, 1 Tyrw. 362 ; 1 Dowl. 284, S. C. ; 
Jackson y. Clarke, 13 Price, 208; M'Clell. 
72, S. C; Exp. Fortescue, 2 Dowl. 449. 

But this rule applies only in those cases 
where money is demanded, or anything to 
be done for which a discharge is required, 
and does not extend to the cases where a 
mere request of performance of the rule, 
order, or reward is made. See Kenyan v. 
Waaon, 2 Smith's Rep. 61 ; Lodge\. P09U 
house, Lofft, 368. In the recent case of 
Tebbutl V. Ambler, 2 Dowl. N. S. 677 ; 12 
Law Journ. Rep. (N. S.), Q. B. 220, 1 
Monthly Law Digest, p. 3, tit. Award (3), 
S. C, the award directed the execution of 
certain deeds by the plaintiff, and the de- 
fendant's attorney accordingly prepared 
them, and sent drafls thereof to the plaintiff 
for his perusal. On the 18th of May the 
defendant's attorney gave plaintiff notice 
that unless they were returned by the 26th, 
he should consider that he agreed to their 
terms ; the plaintiff, thereupon, returned 
two of the deeds, requiring some alterations 
to be made therein. The alterations in one 
deed were agreed to by defendant's attor- 
ney, but those in the other deed were not, 
and the defendant's attorney subsequently 
sent a Mr. M. as his agent, to require the 
plaintiff to execute the deeds, but the plain- 
tiff neglected to do so, and an attachment 
was then moved for. In opposition it was 
contended, that no sufficient authority en 
the part of Mr. M., by whom the demand 
of execution was made, was shown. But 
Patteson J., said, «*The case of Ken- 
yon V. Wason (2 Smith, Rep 61), is a di- 
rect decision that a power of attorney is not 
necessary in such a case, although it fs 
where money is demanded, or any thing fi>r 
which a discharge is to be given, and die 
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case of Lodge v. Posthouse (Lofil, 388) is 
to the same effect. This objectioa there- 
fore cannot, I think, prevail." 

IN CHANCERY. 

Befoie the Hon. LEWIS H. SANDFORD, Assist- 
ant Vice Chancellor of the First Circuit. 

Storm and others v. W, C. H. Waddell, 
Official or General Assignee in Bank- 
ruptcy. 

D& Kat y, the same defendant, and S« 
Mekkihkw, Receiver, dec. — 10 <k 11 
February— 15M /u/y, 1845. 

LIEN OF JUDGMENT CREDITOR'S SUIT PRI- 
ORITY OVER ASSIGNEE IN BANKRUPTCY. 

By the commencement of a suit in chancery by a 
judgment creditor, whose execution at law has 
been returned unsatisfied, he ac<^uires an equita- 
ble lien upon the things in action of the judg- 
ment debtor. 

Where the debtor was declared a bankrupt, under 
the act of Congress of 1S41, upon a petition filed 
after the commencement of such a creditor's suit, 
it was held, that the assignee in bankruptcy, ir- 
respective of the proviso in the second section 
of the bankrupt act, took the debtor's things in 
action, subject to the creditor's lien acquired by 
the suit. 

Held further, that the ri^ht of the creditor in these 
cases, constituted a hen or security within the 
meaning of the proviso in the second section of 
the act, and is protectedthereby. 

The fund in controversy ordered to be paid to the 
receiver in the creditor's suit, in preference to 
the general assign 3e. 

A few days before the passagH of the bankrupt law, 
D. executed an assignment to B. $., wlio was a 
creditor of D., sued him at law, recovered a jud^^- 
ment, and had an execution thorcon returned 
unsatisfied. On the 23d Semptember, 1842, he 
filed a bill against D. and B. to set aside the 
assignment as fraudulent. The subpoena to an- 
swer was served on the same day. In January, 
1813, D. petitioned for a discharge under tlie 
bankrupt law, and he was in due "time decreed 
to be a bankrupt. The assignment was declared 
to be fraudulent as against creditors, in the suit 
commenced by S. Held, that S. was entitled to 
the fund by force of the lien acquired by the 
creditor's suit, in preference to the general as- 
signee. 

The question in tnese cases arose upon 
the claim made by the general assignee in 
bankruptcy in the city of New York, to 
have the funds paid over to him which had 
been discovered in certain creditors* suits 
against sundry bankrupts. 

The creditors resisted the claim, insisting 
that they had by those suits, acquired a lien 
upon the funds, prior to the right of the 
assignee. 



The circumstances will be found fully 
stated in the opinion of the court. 

E, S. Van Winkle, for the complainants, 
Storm and others. 

O. Bushnelly for the receiver in the sec- 
ond suit. 

B. W. Bonney, for the general assignee. 

7. B. Wnght, for De Kay. 

The Assistant Vice Chancellor. — 
The principal and most important question 
discussed in these cases, is presented in the 
most simple form, in the second suit. I will 
therefore consider it in the first instance in 
reference to that suit. 

The bill of De Kay is one of interpleader. 
He is the debtor of Glover, a bankrupt, and 
each of the defendants claim to be entitled 
to receive the debt. Mr. Merrihew is a 
receiver appointed by this court in a suit 
commenced by Chester and others, judg- 
ment creditors of Glover for the purpose of 
reaching his equitable interests and things 
in action and founded upon the return of an 
execution at law against his property wholly 
unsatisfied. 

This creditor's bill was filled on the 28th 
day of October, 1844, and a suhpcaia to 
answer, accompanied with an injuction re- 
straining the defendant from transferring 
his effects or doing any act to enable others 
to obtain a preference over the complainants, 
was served on Glover on the next day. On 
the 10th day of November, 1843, the usual 
order for the appointment of a receiver of 
the property and effects of the debtor was 
granted on motion, and entered on the min- 
utes, of the court ; and on the 17th day of 
the same month Mr. Merrihew was duly 
appointed such receiver, and executed the 
requisite bond. On the 30th day of No- 
vember Glover executed to the receiver a 
formal assignment of his property, pursuant 
to the directions of the order for a receiver. 

The receiver claims to have obtained by 
these proceedings, a lien upon the debt due 
from De Kay to Glover, and that the same 
must be applied towards the satisfaction of 
Chester's judgment and the costs of their 
creditor's suit. 

The official assignee claims the same 
debt by virtue of a decree declaring Glover 
to be a bankrupt in pursuance of the act of 
Congress, entitled " An act to establFsh a 
uniform system of Bankruptcy throughout 
the United States," passed August 19th, 
1841. 
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Glover's petition for the benefit of this 
act, was filed on the 2dd day of November, 
1842, in the District Court for the Southern 
District of New York, and ho was decreed 
to be a bankrupt within the purview of the 
act, on the 24th of December following. 

These conflicting claims must be deter- 
mined by the nature of the right which Ches- 
ter dc Co. acquired in the things in action 
of Glover, by force of their creditors' suit 
in this court ; and by the effect of the Bank- 
rupt Act therein consequent upon the peti. 
tion in the District Court in the matter of 
Glover's bankruptcy. 

Without pausing here to inquire what 
was the effect as to third persons of the 
creditors' suit against Glover, I am confi- 
dent no one who is acquainted with that 
proceeding as conducted in this State, will 
doubt but that as against Glover himself, 
Chester dz; Co. thereby acquired a right to 
the debt due from De Kay, which could 
only be defeated by a successful defence of 
their suit. This right thus defeasible could 
not be divested short of payment of their ^ 
demand. 

The defence which could be made to 
their suit was very restricted. 

Their judgment was conclusive, unless 
fraudulently obtained ; and no mere irregu- 
larity in its entry, or in the issuing or return 
of the execution, would avail the defendant 
Glover. Nor would he be permitted to 
show that the sheriff refused to levy on his 
property subject to execution, unless he 
could also prove that Chester dc Co. col- 
luded with the sheriff in such misconduct. 

Unlike the ordinary case of a suit at law 
to establish and recover a debt, the debt of 
Chester <k Co. was already proved by their 
judgment. 

It thus appears that their right to the De 
Kay debt upon exhibiting their bill although 
defeasible, was no more likely to be defeated 
than that of a mortgagee filing his bill to 
foreclose a mortgage ; and the grounds of 
defence as much or more restricted in their 
case as they are in that of the mortgage 
creditor. 

No subsequent act of Glover could defeat 
such right, if he had made an assignment 
to one Ignorant of the injunction, or had 
procured a discharge from his debts under 
an insolvent law on the petition of two- 
thirds of his creditors ; the assignee in 
either case, would have received the de- 
mand against De Kay, subject to the prior 
right of Chester & Co. 



Did the Bankrupt Act and Glover's pro. 
ceedings under it impair or defeat this right? 

And first, without reference to the proviso, 
which has been the subject of such able and 
elaborate arguments at the bar. 

The third section of the act declares the 
rights of the assignee in bankruptcy. 

By force of the decree all the property 
and rights of property of the bankrupt (ex- 
cept such as shall be allowed to him and 
his family by the assignees) were divested 
out of the bankrupt, and vested in the as- 
signee. And the latter was vested with all 
the rights, titles, powers and authorities, in 
respect of the same as fully to all intents 
and purposes, as the same were vested in 
or might be exercised by such bankrupt, 
before or at the time his bankruptcy was 
declared. 

There is no other provision in the act on 
this point, which enlarges the title or inter- 
est of the assignee in respect of the demand 
now under consideration. 

His right is therefore lefl to stand upon 
the general principle applicable to insolven- 
cy and bankruptcy, both in this country and 
in England, that the assignee takes only 
such rights as the insolvent or bankrupt had, 
and subject to all the equities which affect 
the assignee. Mumford v. Murray^ 1 Paige, 
620 ; Smith v. Kane, 2 id. 803 ; Van £pp8 
V. Van Dusen, 4 id. 64 ; 2 Siary^s Mq. 
Jurispr., § 1411. 

Under the English bankrupt acts, this 
principle is qualified in certain instances, 
by relation to the time of the commission 
of an act of bankruptcy. But under the 
statutes of the various States, which are 
usually put in motion by the bankrupt or 
insolvent for his own relief, it is generally 
made applicable to the institution of the 
proceedings. 

This view of the bankrupt act of 1841, 
has received the sanction of veiy high 
authority. 

In the Matter of Muggridge^ in the let 
Circuit of the U. S., New Hampshire Dis- 
trict, September 12, 1842, (5 Law Report- 
er, 361, 558) and now reported 2 Story's R. 
334, nomine Parker v. MuggridgCy Mr. Jus- 
tice Story says that if there had been no 
such saving in the act, (as the proviso in 
the second section) the liens, mortgages and 
other securities within the purview of the 
saving, would have been saved by mere 
operation of law, from the natural intend* 
ment of the statute, which did not mean to 



THE NEW YORK LEGAL OBSERVER. 



neo 



In Chancery. — Storm and ethers v. WaUUcll, Aisitctice \a bankruptcy. 



disturb existing vested rights and interests 
in property. Also that the property will be 
followed and affected with the trust in tlie 
hands of the assignee, iu the same manner 
and to the same extent as it would be in the 
hands of the bankrupt; citing several Eng- 
iish authorities. He farther says, ** But if 
no such case ever existed, I should have no 
doubt, upon principle, that such ought to be 
the result. But there are many cases which 
stand on analogous grounds. We all know 
that in bankruptcy, the assignee takes only 
mich rights as the bankrupt himself bad, and 
18 subject to the like equities." 

In MUckeil v. Winsiaw^ in the Maine 
District, October, 1843, (2 Story's Rep. 
630, and 6 Law Reporter, 347, 352) the 
same eminent jurist says, 'Mt is a well estab- 
ished doctrine, (except in cases of fraud) 
that assignees in bankruptcy take only such 
rights and interests as the bankrupt himself 
had and could himself claim and assert at 
the time of his bankruptcy; and conse. 
quently they are aiiected with all the equi- 
ties, which would affect the bankrupt him- 
self, if be were asserting those rights and 
interests." 

And the learned judge supports his posi- 
tion by a reference to decisions from the 
time of Lord Hardwicko to that of Lord 
Lyndhurst, at law as well as in (M^uity. In 
Wtnsor v. McLeUan, 2 Story's R 4»3— S. 
C. as the matter ofMcLellan (6 Law Rep. 
440) in the District of Massachusetts, Oc- 
ber, 1^3, Judge Story re-atKrraed the same 
doctrine in equally strong language. He 
«ays "the assignee in bankruptcy takes the 
property in the same plight and condition 
that the bankrupt himself held it, and sob- 
ject to all the equities which exist against 
the same in the hands of the bankrupt/' 

For further illustrations and applications 
of this principle by the same distingtilshed 
judge, see Ex parte Newhai!^ 2 Story's R. 
860 ; Fletcher v Morey^ ibid 555 ; and 
JFYtJfce V. Hunt, ibid 582. 

Although the policy of the act was to 
distribute the assets of bankruptcy equally, 
such policy was intended to apply to the 
rights and interests which he had, not to 
those which were vested in others, while he 
Btill retained a qualified interest in the pro- 
perty. Aside from the proviso in the sec- 
ond section, there is nothing in the act 
which authorizes the inference that Con- 
gress intended to give such a monstrous and 
unprecedented effect to it, as to take away 



rights vested or ac<)uired in good faith, 
whether ihey were legal or equitable, ex- 
press liens or constructive trusts. It u only 
iVtmi the lime of the decree, that the pro- 
perty and rights of property are divested out 
of the bankrupt, and the act in distinct terms 
divests from him such rights as he has at 
the time of the bankruptcy and no more, 
and the assignee can enforce them as fully 
as he might at that time, and not otherwise. 

See upon this subject the reasoning of 
the Supreme Court of New Hampshire in 
Kxttridge v. Warren^ 1 Law Reporter, 77, 
82, and of Judge Betts in the Matter of 
Brown, 1 N. Y. Leg. Obs. 72. 

I leave out of view the distinction between 
a voluntary assignee of the debtor, and an 
assignee by operation of law, as in bank- 
ruptcy or insolvency. The latter may avoid 
the conveyances and transfers of the assign- 
or made in fraud of his creditors which the 
voluntary assignee is incapable of doing ; 
iHit in the case of De Kay the difference 
has m> bearing. 

If then the assignee under the bankrupt 
act of H41, took no other or greater right 
than Glover himself had at the time of the 
bankruptcy, it seems to me that there is an 
end of the question. 

Before Glover filed his petition in the 
court of bankruptcy, Chester 6l Co. had ac- 
quired a right in the dei)t due from De Kay, 
and the debt itself had been divested from 
Glover and vested in the receiver. His 
title to it was gone, and he retained no fur- 
ther interest iu it than this, that he might 
possibly defeat the suit of Chester & Co., 
and he might regain or redeem the debt by 
paying their demand. 

His procuring a discharge in bankruptcy 
would have no efft'ct whatever upon the 
right which <xhester & Co. acquired by their 
creditors' suit. It was the property of the 
judgment debtor, not a new judgment against 
him which they sought by their bill. If 
they failed in dincovering property their suit 
W(»uld fall. Thus their proceeding was 
against the specific effects, not the person 
of Glover; and if available would become 
so by force of the discovery of such effects 
existing at the time of filing their bill. On 
such <;flects they obtained a vested right for 
payment and a subsequent discharge of their 
debt by operation of law coUld not divest 
that right. 

In De Kay's case it makes no dtflerence 
whether the right by the creditors' suit 
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Tested OD the service of the subpoena or on 
the order for or appointment of the receiv- 
er. There is no occasion to go beyond the 
appointment, because by force of the order 
and appointment, (if not by the order alone) 
Glover's right in the debt of De Kay was 
transferred to the receiver. The execution 
of the assignment to the receiver gave to 
him no new right. Such assignment is 
<K)nvenient to establish a legal title, and has 
become customary in these suits ; but it is 
the order of the court which works the 
transfer of the right of the judgment debtor. 

Second* These causes have been fully 
argued upon the efiect of the proviso in the 
second section of the Bankrupt Act. And 
perhaps creditors stand stronger upon the 
proviso, than they do upon the general prin- 
ciple which 1 have discussed. It is there- 
fore proper that I should consider the ques- 
tion as it is presented in this aspect. The 
proviso is in these words : '* And provided 
also, that nothing in this act contained shall 
be construed to annul, destroy or impair any 
lawful rights of married women, or minors, 
or any liens, mortgages, or other securities 
on property, real or personal, which ma)* 
be valid by the laws of the States respect- 
ively, and which are inconsistent with the 
provisions of the second and fifth sections 
of tliis act." 

It is not alleged that, there is any thing 
in the second or fifth sections of the act, 
which nulitates against the receiver's right 
to the benefit of this provision, if it be 
brought within its terms. 

But it is strenuously contended on the 
part of the official assignee, that the right 
which the receiver represents, is not tuch a 
Ken or securit}^ valid by the laws of this 
State^ as comes within the saving clause of 
the banknmt act. 

First. What is the meaning of a lien or 
security on propertj, real or personal in 
this proviso? 

The terms used are not gynonymus, nor 
is it to be supposed that Congress would 
load a statute with words purely superfluous. 

The word security is the most general 
term, and in its usual acceptation embraces 
liens as well as mortgages. But it is not 
a legal phrase. It signifies that which 
makes secure or certain ; in its proper use it 
relates to primary matters ; and oi\en con- 
sists of a promise or right not attended with 
possession of the thing upon which it reposes. 
It implies in its common acceptation that 



which prevents loss, or makes safe. Dr. 
Johnson defines it as ^^ any thing given as 
a pledge or caution" — Dean Swift used it 
as synonymous with •* safety, certainty" — 
Dr. Webster gives us six definitions of the 
word, one of which is *' safety, certainty," 
and another is, ^' Any thing given or depos- 
ited to secure the payment of a debt, or the 
preference of a contract ; as a bond with 
surety, a mortgage, the indorsement of a 
responsible man, a pledge, 4^»" 

It is not to be found in the old law dic- 
tionaries. Bouvier defines it as thai wkidi 
renders a matter sure ; an instrument which 
renders certain the performance of a contract. 
(2 Bouv. Law Diet. 493.) 

I have no doubt that the word securities 
in this proviso was used in its popular sense. 
Congress had provided in the words wbich 
precede it, /or liens and mortgages^ the form- 
er, a very comprehensive term of itself; 
and the generic term securities was added 
to sweep into the proviso every oiher ves« 
ted right which was attached to, ox was a 
charge upon property. 

These terms are to be construed in a lib- 
eral and enlarged sense. Else what be- 
comes of the very numerous rights in pro- 
perty, which are known as primleges in the 
State of Louisiana 7 No such le^al word 
as Hen is known to the laws of that State^ 
and mortgages there are a distinct class of 
interests. 

The literal words of the proviso being 
out of view, '^ other securities," vis. Hens 
and mortgages on real or personal property^ 
convey but little of their intent, in a state 
where liens as such are unknown, and where 
no property is recognized as being real or 
personal. Without going more minutely 
into this discussion, I will say at once, that 
the term other ** securities*' in the bankrupt 
act, in my view, includes every interest or 
right attached to or which is a charge upon 
specific property, or which entitles the 
owner thereof to be paid out of specific 
property ; whether legal or equitable abso- 
lute or contingent. 

lu the Matter of Muggridge, bafbre cited, 
(5 Law Reporter, Sal, &c., 2 Story, 334.) 
Judge Story treats the proviso) in the man- 
ner which I have attempted to illustrate, 
and he upheld a right in property as founded 
upon a contract, because it created an equi- 
table lien or security, or a constructive trust 
in the property ; and gave to the claimants 
a superior equity therein to that of the gen- 



THE NEW YORK LEGAL OBSERVER. 



371 



In Chanct;ry. — Storm and others v. Waddell, Assignee in Bankruptcy. 



eral creditors represented by the assignee. 

The word " Hen** is of well known signi- 
fication. In law it signifies an obligation, 
tie, or chain, annexed to or attaching upon 
any property ; without satisfying which such 
property cannot be demanded by its owner, 
(4 Jacobus Law^DicL, by Tomlins, 159.) 

In a late law dictiunary it is thus defined. 
**In its most extensive signification this 
term includes every case in which real or 
personal property is charged with the pay- 
ment of any debt or duty ; every such 
change being denominated a lien on the 
property. In a more limited sense it is 
defined to be a right or detaining the pro- 
perty of another until some claim be satis- 
fied (2 Bouvier's Law Diet. 54.) 

In the every day use of the term lienSy 
include mortgages as well as the more re- 
stricted interests which one may hold in 
the property of another, ^nd I think there 
18 no doubt but that its usual and accepted 
meanin<i^, is quite as extensive as the defi- 
nition of it which 1 have given from Tom- 
tin's Jacob. 

There is no reason to suppose that Con- 
gress intended to limit the proviso to com- 
mon law lieni) which exist t>nly where the 
party entitled to it has possession of the 
gooJs, and which are lo^t whenever he 
parts with the possession. This is one of 
the smallest classes of liens known to our 
jurisprudence. Th-^re are numerous statu- 
tory liens, and liens by the maritime law; 
some of which require possession to accom- 
pany them, while others exist tudependent 
of possesiion And besides thesi there are 
the divv*rdifi:»d liens in equity, som«i with, 
and more without regard to possession of 
the pro})erty ; which as is said by Judge 
Slortf^ are rather deemed a charge upon 
the thing than either a pi9 in re or a fiis 
ad rem, I refer for instances of equitable 
lieui to 1 Story's K] § 506 ; 2 ibid § 1215 
& succ. & § 1411. 

Nor i\o 1 find any distinction in the pro- 
viso, between absolute and conrlitional 
liens. Althou<i;h the latter may be de- 
feated by the condition, ih^y are neverthe- 
less liens until the contingency happens. 

In the matter of Coster, 1. N. Y Lvfij. 
Obs. 53 54., the learni^d Judge of the U. 
S. District Court in tht* Southern District 
of this State, said that the word Hen has 
been understood and expounded here as 
Qsed in a familiar sense, and as compre- 
heodiog all privileges and charges upon 



the thing recognised by local statutes, long 
established usages, or the general law ; and 
that in his judgment, the word lien in the 
bankrupt act, imported any charge fixed by 
law upon the property, or imposed by the 
party in consonance with existing laws 
and usages. And see the Matter of AlieUj 
5, Law Reportt r 362, in the Northern Dis- 
trict Court, per Conkling, J. 

I have already mentioned .Parker v. Mug^ 
gridge^ (5 Law Reporter 357, 2 Story 334,) 
where Judge Story decided that an equita- 
ble lien is as much within the act as a 
legal lien, and gave effect to a trust or se- 
curity which was such by operation of law. 
See also his observations in Ex parte Foster 
5, ibid 62, (2 Story's R. 1319) and the case 
of Kittredge v. Warren 7, ibid 82. 

In Banner v. Brackett^ 5 Law Reporter 
394, Judge Prentiss of the U. S. District 
Court in Vermont, said that in common 
acceptation. Hen is understood and used to 
devote a legal claim or charge on property, 
either real or personal, for the payment of 
any debt or duty. By /e^«/, I understand 
the learned judge to mean lawful or recog- 
nized by law ; and in that sense his defini- 
tion embraces all the classes of liens, which 
I have mentioned. 

And in Haughton v. CurHs^ 5 ibid, 507, 
in the IT. S. Circuit in the same district, 
that eminent judge, the late Mr. Justice 
Thompson, said that in his opinion it was 
the purpose of the bankrupt act to preserve 
all the securities upon property, which al- 
though unknown to the common law, are 
by the laws of the respective states, as es- 
sentially a lien upon the property as those 
existintj at common law. 

Under the English system of bankruptcy, 
the variety of Hens and securities which are 
respected in its administration, is very great. 
See Archbold*s Bankruptcy by Flather, 139 
to 147, and 149. And so far is the striking 
of a docket from cutting ofiT such liens, or 
driving the creditor having a legal lien in- 
to the bankrupt court to enforce his claim, 
that it is held that the court has no juris- 
diction in bankruptcy against a creditor 
who obtains execution before the bank- 
ruptcy, unless he voluntarily comes in un- 
d:?r the fiat — ii'x parte Botcher ly, 2 Gyln. 
& J 367. 

The liens and securities in the saving 
clause in the second section of the act, are 
such as may be vaHd by the laws of the 
slates respectively. 
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They are not restricted to such as are 
created by the statutes of the states, but 1 
apprehend include all liens and securities, 
known to the municipal law of the state, 
whether they are cognizable at law, or in 
equity, or in admiralty. In this respect 
the bankrupt act, in the language of Judge 
Ware, adopts the law of the statei> respec- 
tively ; and in this instance as in others, 
we are to ascertain what those laws are by 
the statutes of the states and their judiciail 
rules and decisions. 

1 am aware that the Supreme Court of 
the United States have held that where a 
question arises, which is governed by the 
general principles and doctrines of com- 
mercial jurisprudence, they will not be 
controlled by the judicial decidons of the 
courts of the state where the question 
arose. Sun/i v. Tygon^ (6 Peters.) But 
this is wholly different from the usage of 
that court, if\ questions growing out of real 
estate, and others of a local character ; and 
I suppose the departure from that usage 
was on the ground that a question of com- 
mercial law turned not upon the law of any 
one state, or of the United Stat«is, but upon 
the law merchant of the whole commercial 
world. 

For further illustrations of this subject J 
refer to the Matter of Coster y before Judge 
Bctts, cited above; Smith v. Gordon 6 
Law Keportor 313, per Ware J. in the U. 
S. District Court in Maine; Matter of 
Muggridge, 5 ibid 351, (and 2 Story 334,) 
before cited; Matter of Allen^ 5 ibid 362; 
Donnerv. Brackett cited above, 5 ibid 392; 
Houghton v. Mustis, 5 ibid 505 ; and Dud- 
ley's Casey Penn. Law Journal 308, in the 
U. S. Circuit Court per Baldwin J. 

The next inquiry is wheth.»r by the credi- 
tor's suit in this case, Chester & Co ac- 
quired a lien or security on the judgment 
against De Kay according to the laws of 
this state. In other words did their suit 
create a charge upon that thing in action, 
which entitled them to paymi^nt before the 
bankrupt could resume or dispose of it ? 

The practice of filing bills in this court 
by unsatisfied judgment and execution 
creditors, to reach the things in action of 
the debtor, which has become so well es- 
tablished and familiar, is usually referred 
to the revised statutes as its origin. (2 K. 
S. 173, 174.) 

The statute is undoubtedly sufficient to 
sustain all the argument that was presented 



in support of the effect of such a suit, but 
as 1 desire to refer to cases prior to the 
time when the revised statutes went into 
operation, I will advert briefly to the earlier 
history of this jurisdiction. 

The power of the court of chancery to 
aid the creditor in removing fraudulent im- 
pediments in the way of levying on the 
personal properly liable to execution, or 
selling the real estate of his debtor ; is an 
old established ground of jurisdiction which 
is not in question here. The bill in those 
cases was auxiliary to the carrying into 
effect the process of the law courts, and 
different from our creditor's suit now under 
consideration, in this, that in the suit to set 
aside a fraudulent conveyance of land so 
as to give effect to a judgment, the bill need 
not allege anything more than the recovery 
of the judgment, and where it was to re- 
move an obstruction affecting movable pro- 
perty, it was only requisite to allege an 
execution issued to the county where the 
property was situated ; while in the credi- 
tor's bill against equitable ioterests and 
things in action, the creditor must show 
the issuing of an execution and its regular 
return unsatisfitfd. 

In the case of Spader v. Hodden, 5 J. 
C. R. 380, Chancellor Kent in ld21 sus. 
tained a creditor's suit of the description 
now in use. against moneys in the hands 
of Hadden, which arose from property trans- 
ferred to him by the debtor, the tran^jfer 
being fraudulent against creditors. 

This decree was affirmed by the Court 
for the Correction of Errors in Novemlier, 
ld23, 30 Johns, 554. A majority of the 
court concurred with Chief Justice Spencer 
und Mr. Justice Wotxlwoith, (the latter de- 
livered the prevailing opinion) in holding 
that the case was one of acknowledged 
equitable cognisance. 

And the reasoning of the judge is appli- 
cable as well to the case of the funds being 
in the debtor's hands as to the case decided. 

it is true that in Denooan v. Fttin, Hop 
kins K. 59, 77, decided in Nove>mber, 182^, 
the Chancellor omitted to follow the result 
of the decision in Hadden v. Spader^ and 
viewed the latter as a case of trust and 
fraud. But I submit with great respect that 
there was much more in the decision than 
was accrded to it in Donovan v. Finn, 
The goods assigned in Haddai v. Spader 
were sold and converted into money tive 
mouths before Spader recovered judgmcnl 
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SO that there whs no property on wliich liLs 
execution could have become a lien. It 
was then the plain case of a d<*l»tor having 
things in action in the hapds of a third per- 
son ; and equity deemed it unjust that either 
the one or the other should withhold them 
from the payment of his creditors. 

The doctrine of Voiovan v. Finn has not 
been followed in any case since, nor s<» fir 
as I have seen approved hy more than two 
judges!. 

There is abundant evidence that it was 
not deemod in accordance with the decision 
of the highest court in JIadden v. Spader, 
and aside from the b4M>ks I know fr(»m my 
own practice that it wjis diiiregai'dod prior 
to the time of ihe Revijied Statutes. In the 
fi>llowing cases the contrary was decided or 
opinions to that efl'ect given. 

Weed V. Pierce, i) Cowen, 7^2. 727, de- 
cided by Chancellor Walworth when Cir- 
cuit Judge silting in equity, December, 
1827 ; Beck v. BirdetL 1 Piiige 3 )'). Jan- 
nary. 1820; Caulkr v. PeiU, 1 ibid 427 
affirmed on appeal in December, 1829. :) 
Wend, 618, 621, 626 ; anl Edmeston v. 
Lyde, 1 Paige, 673; November, 18i9. 

In Waketnan v. Grooer, 4 Paigi% 23 
affirmed 11 Wend., 187, the bill was filed 
in 1828, to reach the things in nr.riiHi as. 
signed as well as the goods of Groocr Sc 
Gunn, and the decree was m;i(l(» ngtiiiist 
both species of (yroperty without divscriinin- 
ation, although the case was m >sl desper. 
ately contested throughout. The C'utnoellor 
repeated the doctrine of ih? aliove cjisi^s at 
page 33 of 4 Paige. An<l as recently as in 
1844. lie reireraled it in Famham w Camp- 
hell, 10 Paige. 631. 

See also the reviser's nr>tes on intnKluc. 
iDg the provisitins on the subject which are 
contained in the Revised Slauites (3 R. S. 
660, 2J Ed.) 

I miy therefore assume that by the law 
of this State, as settk^d m >re than twenty 
yeai*s before this case untse, an uii sat is tied 
execution creditor hnd a right to Hie a bill in 
this court to coiup^^l paymi*nt of his debt out 
of the equiniltle interests an 1 things in ac- 
tion of the judgment debtor. 

I will now endeavor to show what is the 
effect of such a bill when filed and duly 
prosecuted. 

Before filing it the creditor must have 
obtained a judgment, or a d«?croe tor the 
payment of m iney, issued his execution 
against both the real and fiersonal property 



or' his debtor, and had it actually returned 
and tiled. And he must state in his bill 
under oath, that the sum claimed upon his 
judgment or decree, is due to him over and 
above all claims of the debtor, by way of 
asset or otherwise. This makes a case 
which leaves little room for contingency or 
uncertainty in the result of the suit, so far 
is the complainant's debt is concerned. 
His cause of action must be upon the records 
of some court of law, which of themselves 
are evidence of the existence of the debt ; 
upon tiling (he bill an injunction is taken 
ouL and served with the subpoena to answer, 
restraining the debtor from parting with any 
of his property or eilects till the further or- 
der of the court. And for the lietter pro- 
tection of the property and its conrersion 
into money a receiver is speedily appointed, 
who under the order of the court Is vested 
with all such property, (or with sufficient 
spec i tic portions of it to pay the complain- 
ant's debt and costs, and all prior claims 
upon the same,) and the debtor is compelled 
to assign and deliver such property to the 
receiver under the direction of a master of 
the court. 

Unless the defendant can make a defence 
on some one of the very narrow grounds 
• ipen to hitn, the decree presently ensues, 
wiiich directs the receiver to pay to the 
complainant out of the funds in his hands, 
ihe judgment, with interest and the costs 
of the suit. 

if there are several creditors' suits, each 
complainant is paid according to his priority, 
us ascertained by the time of the tiling of 
the respective bills and serving the process 
to answer. 

This is an epitome of the course of pro- 
ceeding without n*gard to the injunction, 
the property ol the defendant is subjected to 
the suit wherever it may be if the receiver 
can lay hob! of it or the complainant can 
reach it by decree. 

The Injunction, when served, prevents 
tlie debtor fi*om putting it away or squan- 
dering it. 

The suit dies not aifect property acquired 
by the debtor after it.s commencement. 

A supplemental bill is necessary to sub- 
ject such property to the debt. 

A receiver is a convenient and important 
but not an indispensable part of the pro* 
ceediug. 

The effects locked up as it were in the 
hands of the debtor, by the injunction, maj 
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be* decreed to be delivered to the complain- 
ant, or sold by a master and applied in sat- 
isfaction of the debt and costs. 

No voluntary assignment of the debtor 
can impair the complainant's right nor any 
intervening claim of other creditors. 

I speak in this outline of equitable inter- 
ests and things in action. Other personal 
property will be noted hereafter. And as 
to lands, I need only say that the court acts 
upon the rents and profits where the legal 
title or the right to the possession is in the 
debtor. 

It is conclusive to my mind that the right 
thus acquired by the creditor is a charge 
upon the things in action which the debtor 
had at the commencement of the suit. It is 
so far contingent that it may jxissibly be 
defeated by the event of the suit ; although 
in this respect the result is immeasurably 
more certain than in the suits }>y attach- 
ment in our sister States fur the collection 
of ordinary debts. And except on this con- 
tingency it is an absolute claim, to be di- 
vested only on satisfaction of the debt and 
costs of suit. It is just as certain and effec- 
tual upon the effects discovered, as a mort- 
gage or a judgment is upon the lands thereby 
inciiuibered. 

If I am right, in this result, Chester 6c 
Co. had a lien or security upon the property 
in question which was within the proviso 
of t lie bankrupt act. 

The conclusion h strongly fortified by the 
course, of decisions in this State and the 
language of our equity judges. In McDer 
muti V. Siroity, 4, J. C. R., 687, the right 
was upheld as a Hen upon the equitable in- 
terest sought by the bill. 

The argument of the appellant's cotmsei 
in lladden v. Spinier ^ was upon the ground 
that the creditor mtist establish a lien. In 
Wee,l V. Pierce, 9 Co wen, 728. 9, Chan- 
cellor Walworth held that the creditor in a 
bill of this kind, acquired a specific lien upon 
the fund by the commencement of his suit. 

In neck V. Bimleii, 1 Paige, 305.a09, he 
declared hi:« opinion that the filing of a bill 
after the return of an executi )n at luw. gave 
to the plaint ifi' a specific lien on the fund or 
property not liable to execution at law; but 
the execution not having been returned in 
that case when the bill was tiled, the Chan- 
cellor dismissed the suit. 

In Edmestm v. Zy(/c, 1 ibid., 639, 040, 
the same opinion is ri'pcated by the Chan- 
cellor. 



The foregoing cases were before the Re- 
vised Statutes. In Eager y Price 2 Paige, 
a33, 338, Chancellor Walworth held that 
by filing a judgment creditors bill, the cre- 
ditor acquired a specific Hen on the property 
which tne debtor had at the commence- 
ment of the suit, but that a supplemental 
bill was necessary to obtain a lien upon 
after acquired property of the debtor. 

In Coming v. Wnle 2 ibid., 567, the debtor 
set up in bis answer that there were other 
u isatisfied execution creditors. The Chan- 
cellor overruled the defence, and held that 
the creditor who first files his bill obtains 
a preference, he says " The .filinir of the 
bill here under the provisions of the Re 
vised Statutes, operates as an attachment of 
property which cannot he levied on at //no. 
It gives to the vigilant creditor a right to a 
priority in payment, and the creditor who 
next files his bill, will have the second Hen. 
An assignment under the insolvent acta af- 
ter the commencement of the suit, only 
gives to the assignee a right to the surplus, 
after the payment of the complainant's 
debt." 

In Clarkson v. De Peyster, 3 Paige 320, 
the Chancellor, on holding that the credi- 
tor might file a bill of this description 
founded on a decree in equity, again speaks 
of the right acquired under it, as an egm' 
table Hen, 

In the Utica Insurance Company v. Power 
3 ibid., 365, the Chancellor declared that 
by the creditor's suit the complainants ac- 
quired a specific lien on the demand in 
question. 

Blotnlgood v. Clark^ 4 Paige 574, was a 
a case upon the appointment of a Receiver, 
in which the Chancellor in support of a 
speedy appointment says in effect that the 
sworn bill of the complainant shows pre- 
sumptively that he has an equitable right 
to all the funds and property of the de- 
fendant to satisfy his debt. 

In Ames v. Blunt^ 5 Paige, 13, 24, he 
again speaks of the bill as giving to the 
complainant a Hen on the property in con- 
troversy. 

In Burrall v. IjesHe 6, ibid. 445, wher« 
eight creditor's bills had been filed against 
the same judgment debtors before the Chan- 
cellor and did'erent Vice Chancellors, there 
had been a reference to a master under the 
Cliancellor's order to settle the priorities 
and they were reported to be entitled 
in the order of their respective suits. The 
Chancellor made a decree accordingly. 
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This case with Coming v. White shows 
that tha Hen obtained by these bills is not a 
mere form of words, or operative only 
against the debtor. 

As between the creditors it overrules the 
equitable principle of equality, in thus re- 
'warding superior vi6;i lance. 

In Lansing v. WhUbeck 7 Paige, 364, 
which was much relied on by the Counsel 
for the Assignee as showing an inconsist- 
ency in the doctrine contended for, the 
Chancellor held that in regard to chattels 
Hable to execution at law^ the title of the 
defendant was equitably divested by an or- 
der for its sequestration or for the appoint- 
ment of a receiver, and that although by 
the creditor's bill, the complainant acquired 
an equituble lien thereon, yet before such or- 
der, that lien would not be protected against 
tlie legal right obtained to it by another 
creditor who levied upon it an execution 
at law. The same doctrine as to the force 
of such a levy is repeated in Storm v. Bad- 
gety 8 ibid. 130. 

Whatever may be the true grounds of 
the rule, it does not effect the force of the 
lien of a creditor's suit, upon equitable in-' 
terests and things in acsion. In the absence 
of an authoritive exposition of the reasons, 
I submit that the decision may be upheld 
on the following: The object of these 
suits is to remedy the defect of legal pro- 
cess in the collection of debts. There is 
no diificulty in obtaining satisfaction out of 
the chattels of the debtor in ordinary cases 
by sale on execution- 

And the creditor who first levies his ex- 
ecution on such chattels is entitled to a 
priority by his greater vigilance. The ef- 
fecting of such a levy indicates that the 
remedy at law was not imperfect, and as 
that is the principal remedy and the one 
in equity is ancillary, the former should 
take precedence so long as the possession 
and title remains in the debtor. But when 
the proceeding in equity by an order for a 
Receiver or otherwise has made what is 
equivalent to an actual levy in behalf of 
the suit or in this court, he is then the vig- 
ilant creditor and obtains the prior lien. 

The case oP Grosvenor v. A lieu ^ 9 Paige 
74, arose under the statute which subjects 
the interest of persons holding contracts 
for the purchase of lands, to the same pro- 
ceeding in this court, as the creditor's suit 
upon an execution being returned unsatis- 
fied (1 R. S. 746, § 5. 5). Nothing is said 



in the statute relative to priority or Men. 
The Chancellor decided that neither the 
judgment or execution, constituted a lien 
upon the debtor's interest under such a 
contract, but be says that the commence 
ment of a suit in this court under the stat- 
ute would give to the creditor an equitable 
lien thereon. 

In Lentilhon v. Moffat^ 1 Edw. Ch. R. 
451, 466, Vice Chancellor McCoun said 
the complainants had ^^ acquired a lien to 
the amount of their judgments," by the 
creditor's suit which he was th n deciding. 

In TtUhill V. Luptotiy 1 ibid., 564, in de- 
nying a motion of the defendant to be per- 
mitted to use a portion of his effects in or- 
der to defend the creditor's suit, the Vice 
Chancellor said, ^' the complainant has ac- 
quired a prima facie hen on this money and 
the defendant mUst rely upon his subse- 
quent earnings for the means of making 
his defence. 

In Albany City Bank v. Schermerhorn^ 1 
Clarke's Ch. R. 297, Vice Chancellor 
Whittlesey held that the filing of a credi- 
tor's bill created a lien upon the things in 
action and equitable assets of the judgment 
debtor. 

In Brynton v. Ransony 1 ibid., 584, 589, 
594, 595, 6, V. C Whittlesey repeated the 
doctrine that the creditor's suit creates 
such a lien^ tnd decided that as between 
different creditor's suits, the one in which 
the supoena to answer is first served has 
priority. 

Certain cases in our own Courts, were 
mentioned as containing a different doc- 
trine, which I will now refer to. 

White V. Carpenter^ 2 Paige 217, 242, 
&c., was not a creditor's suit ; and the 
point of the decision was that an equitable 
lien on specific property, has preference 
over the general lien of a subsequent judg- 
ment. 

The Chancellor's expressions in Osborne 
V. Heyer^ 2 Paige 343, merely show that 
although the receiver obtains the assets in 
a creditor's suit, it may turn out that there 
are prior equitable claims which are para- 
mount to those of such creditor. 

Lansing v. Easion^ 7 ibid., 364, 1 have 
already mentioned. 

In Sylvester v. Reed, 3 Edw. Ch. R. 
296 and Mathews v. Neilson, 3 ibid., 346, 
the Vice Chancellor refused to revive a 
creditor's suit against the adininisti*ators 
on the death of the debtor, on the ground 
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that the statute rea;ulatiiig the distribjtioD 
of the estates of decedents requires the 
payment of all judgments alike without 
preference. At the same time the learned 
judge expressly declared that the creditors 
suit created an equitable lien upon the 
property of th^ debtor. But he supposed 
that such a lien is not entitled to the same 
consideration under the statute of distribu- 
tions as a lien at law accompanied by pos- 
session. Without discussing that position 
it suffices to say that the Vice Chancellor 
treated the creditor's right as being a Hen, 

And in Sndih v. Bleecker^ decided by 
him since the causes before me were 
heard, (MS. May 27th, 1845) he overruled 
a plea of a bankrupt's discharge and as- 
signment in a creditor's suit, where the pe- 
tition in bankruptcy preceded a few days 
the filing of the inll 1 can only speak 
from a newspaper report of the decision. 

If that be correct the V. C. held that the 
creditor acquired by his suit, a lien in 
equity which could be divested by the sub- 
sequent decree in bankruptcy; and that 
the latter took effect from its entry, and 
not by relation from the time of filing the 
petition in bankruptcy. 

In the United States Courts within this 
State, we have conflicting decisions on the 
question. 

In ex parte the general osrtonee, in re 
Alleny and several others, bankrupts, re- 
ported in 1 N. Y. Legal Observer 115, and 
5 Law Reporter 362 ; Judge Conkling of 
the Northern District, decided that by the 
institution and diligent prosecution of a 
suit by a creditor's bill, the complainant 
acquired a lien on the debtor's property, 
which was not divested by a decree of 
bankruptcy entered on a petition filed after 
the commencement of suit. The opinion 
of the loarned district judge is familiar to 
the profession, and I need not say more of 
it than that it is distinguished by its direct- 
ness and ability, and is to my mind conclu- 
sive. 

On the other hand Judge Betts of the 
Southern District, a jurieit of more expe- 
rience and certainly of no less learning 
than the other, and whose judgments hnve 
always con.manded the entire respect and 
geUv^ral assent of the bar, decided to the 
contrary, in ex parte Waddell the general 
assiynee^ in re Coster^ 1 N. Y. Leg. Obs. 53. 

Ihe petition was filed by Co&tiT after 
the commencement of the creditor's suit, 



but before the order for a receiver. As I 
am constrained to difler from the .judge of 
the southern district, it is due to the high 
regard which I entertain for him, that I 
should say that 1 think his decision is made 
under an erroneous impression in respect 
of these creditor's suits, which have grown 
up since he left the bar, and with which 
his judicial career has never brought him 
into direct contact 

Thus although until the property of the 
debtor is discovered, the lien must as he 
says, be apparently floating and in abey- 
ance, it is in this respect no diflerent from 
the lien of a judgment upon lands, or an 
execution upon goods, until such lands or 
goods are discovered. But like the latter 
when levied, and unlike the judgment, the 
lien by the creditor's suit becomes specif Cj 
upon such assets as are discovered. And 
again unlike the general lien, it does not 
affect after acquired property. 

The power to prevent a transfer of the 
property by the defendant, does not follow 
or depend upon the discovery of the pro- 
perty. In practice, it always precedes the 
defendants appearance, the injunction being 
taken out with the subpoena ; and its ob- 
ject is to prevent the defendant froni dis- 
posing of the property and thereby defeat- 
ing the lien. And lastly, although as the 
judge remarks, the fund is subjected by the 
court to the equitable rights of all parties^ 
yet it therein resembles every other fund 
which comes within the jurisdiction of* the 
court; and as between diflerent claimants 
by creditor's suits, is as we have seen, dis- 
posed of according to the priority of such 
suits as shown by the order in which they 
were commenced. 

Thus it will be observed that our state 
courts have uniformly treated the right in 
question as a lien and that at all events it 
must be deemed a security, yet we have 
no authorative decision upon the point; 
and the learned judges of the U. S. District 
Court disagree in opinion. 

The remedy against things in action by 
a Suit in equity is not established in many 
of our sister slates. 

It prevails in Kentucky b}^ force of seve- 
ral statutes, the first of which was passed 
in 1821, (1 Kentucky Dig. 5C8,) and I find 
a decision of the court of appeals in that 
state, which is directl}' in point. 

In Feilei- v. Cirode, 4 Ben. Monroe's, R* 
482. Cirode and others, about eighteen 



THE NEW YORK LEGAL OBSERVER. 



377 



Iq Chaucery. — Storm and utners v. WddUell, A^8ignee in bankruptcy. 



months before the passage of the bankrupt 
law, having several judgments asain^it 1*. 
Mc Cruder and others, filed their bill in 
chancery, to set aside as fraadul nt various 
conveyances and transfers made by the 
debtors, and to subject the property trans- 
ferred and the proceeds of such of it as had 
been sold, to the payment of their de- 
mands. 

During the progress of the suit which 
was vigorously prosecuted, T. Mc Cruder 
was discharged from his debts under the 
bankrupt law, and then set up his discharge 
in an amended plea and answer. 

The court of appeals affirming the deci- 
sion of the chancellor, held that the effect 
of the discharge was to exonerate T. Mc 
Cruder from a decree in personanij but that 
is did not discharge the property and things 
in action, specifically sought to be subject- 
ed to the complainants demand from liabilty 
to their suit. 

The court held that by the bill, the ser- 
vice of process and pendency of the suit, a 
lien attached in favor of the complainants, 
upon the effects sought to be subjected, 
which was not divested or ousted by the 
statute. 

It should be remarked that in NewdigcUe 
y. Jacobsj 9 Dana's R*. 17, the same court 
in 1839, declared that the commencement 
of the creditor's suit in equity, constitued 
a lien in his favor upon the debtor's effects 
subject to the operation of the suit. 

A reference to analogous cases and de- 
cisions, confirms my conclusion that the 
receiver and not the general assignee, is 
entitled to the fiind in question. 

Many of these have arisen under the 
statute laws of various states, authorizing 
the issuing of attachments, &c., as mesne 
process for the collection of debts. 

In some of these statutes the attachment 
is denominated a /ten, while in others which 
give to it the same operation the word Hen 
IS not used. 

It appears to me that the use or omission 
of that word cannot be essential, and that 
the operation and effect of the process, is 
to determine whether it constitutes a lien 
or security. 

In Danner v. Bracketij 5 Law Reporter 
392, Judge Prentiss in the U. S. District 
Court in Vermont, held that an attachment, 
commencing a suit for the recovery of a 
debt not in judgment, and which was levied 
on goods, was a lien within the provision 



of the bankrupt law. The judgments in 
that case, were confessed by the debtor 
before the petition in bankruptcy was filed. 
Nevertheless the argument of the learned 
judge, goes the whole length of holding 
that the attachment irrespective of the 
judgment, constituted a lien. 

In Haughlon v. Eustisj 5 ibid. 505, in the 
U. S. Circuit Court in the same district, 
the petition in bankruptcy intervened afler 
the issuing and levying of the attachment 
before the rendition of the judgment ; and 
it was decided by the late Mr. Justice 
Thompson, that the attachment constituted 
a lien and security, within the meaning of 
the proviso in the second section of the 
bankrupt act. 

He says the attachment by the laws of 
that state was a security upon the property 
attached — ^^ a security valid as against the 
world, and indefeasible, excepting by the 
attaching creditor, up to the rendition of 
the judgment. * If he recover the judg- 
ment must be satisfied, pro tantOy out of 
that." In regard to the objection that 
the security upon the property attached is 
contingent, the judge says, it is no more 
contingent than a lien by mortgage — liens 
are necessarily defeasible and thus con- 
tingent. When the right becomes abso- 
lute, it ceases to be a lieu. 

The two cases last cited are entitled to 
the more weight, because the petitions in 
bankruptcy were presented by creditors, 
and an involuntary decree was made against 
the bankrupt in each case. It was the pe- 
titioning creditors there, also, who urged 
the doctrine that " equality is equity," not 
the debtor, who afler driving his creditor 
to exhaust all remedies at law, and to the 
extreme of filing a bill in equity, then files 
his voluntary petition in bankrupty and 
seeks thereby to overreach the whole pro- 
ceedings, and deceive the creditor of the 
fruits of his superior vigilance, and mulct 
him in the payment of the expenses which 
he has incurred. 

In the Matter of Rowell^ 6 Law Reporter 
298, and 2 N. Y. Leg. Obs. 283, and in the 
Matter of Reed 3 N. Y. Leg. Obs. 362 ; 
Judge Prentiss adhered to his opinion pro- 
nounced in Donner v. Brackett. 

In Kittredge v. Warren, 7 Law Reporter, 
77, the Supreme Court of New Hampshire 
in a very able judgment pronounced by 
Chief Justice Parker, decided that an at- 
tachment of property on mesne process, 
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made in good faith, before any act of bank- 
ruptcy or petition by the debtor, is a lien or 
security upon property, valid by the laws of 
that State, and therefore within the proviso 
of the second section of the bankrupt act. 

In Exttredge v. Emerson^ 7 ibid., 312, 
and 3 N. i. Leg. Obs., 166, the same 
court reviewed its decision in Kittredge 
and Warren, and re-affirmed it. The ar- 
gument of the Chief Justice in both cases is 
marked by sound learning and close and 
logical reasoning. It not only fully sustains 
the ground which I have assumed in regard 
to creditor's suits, but goes far beyond it ; 
for it sustains the suit by attachment, in 
rem^ when it can no longer operate to effect 
a judgment in personam. 

In the creditor's suits, we set out with a 
judgment in personam. The attachments 
in New Hampshire were suits in assumpsit 
upon simple contract. A similar decision 
has been made by the Supreme Court of 
Vermont. (See In re Reedj 3 N. Y. Leg. 
Obs., 264.) 

In DudieyU case, before the late Mr. 
Justice Baldwin, in the Circuit Court of the 
United States in the Eastern District of 
Pennsylvania, October 21, 1832, (Petin. 
Law Journal, 302, 312, 315, 319) after 
Dudley had presented his petition in bank- 
ruptcy and before a decree could be made 
several executions were issued on judgments 
previously obtained and were levied upon 
his property. The Circuit Court refused to 
interfere, and held that the property of the 
petition was not divested until a decree in 
bankruptcy has passed and until then is 
subject to execution. Judge Randall, of 
the U. S. District Court in tliat District, had 
previously ruled the same in Ex parte Ben- 
n6/, Penn. Law Journal, 145, and his deci- 
sion was confirmed in Dudley^ s case. In 
the course of his decision Judge Baldwin 
illustrates his positions by reference to the 
attachments on mesne process, and which 
he considers as valid liens. 

In the American Exchange Bank v. 
Morris, Canal Company, 6 Hill's R. 366, 
the Supreme Court held that in one proceed- 
ing by attachment against foreign corpora- 
tions, the creditor has a lien on the property 
attached, from the time of its seizure, and 
not merely from the time of the recovery of 
the judgment. 

The case of Dove v. Dawson, 6 Alabama 
Rep. N. S., 712, was one where a promis- 
sory note was attached on a garnishee pro- 
cess* 



It was decided that the attachment was a 
lien upon the note and held it as against a 
subsequent bona fide purchaser without no- 
tice of the attachment. 

In Eilhom v. Lyman, 6 Metcalf, 299, de- 
cided in May, 1844, the Supreme Court of 
Massachusetts declare that attachments in 
that State have been treated and considered 
as liens from a very early period ; having 
attached to them their peculiar character 
of conditional liens, and liable to be defeated 
by various contingencies which may pre- 
vent any recovery of judgment or levy of 
execution. The court refers to its decision 
in the case of the Receivers of the Phamx 
Bank v. The Hamilton Bank, (Suffolk, 
March term, 1844) no report of which has 
come under my observation.* 

From this decision and the long series of 
cases in Massachusetts, in which the judges 
have treated their attachments as being a 
lien, I infer that the Supreme Court of that 
State will give to such lien the same effect, 
as has been done in New Hampshire and 
Vermont whenever the question is presented 
between the attaching creditor and tbe as- 
signee in bankruptcy. 

I may add, that this inference is confirmed 
by a recent conversation on the subject with 
one of the learned judges of that court. 

I come now to the authorities relied upon 
by the general assignee, in opposition to 
those upon which I have first commented. 

The first in order is Ex parte Foster, 2 
Story's R., 131, and 5 Law Reporter, 55, 
69— in the Circuit Court of the United 
States in the Massachusetts District. 

The Judge of that Circuit states the point 
decided in that case in the Matter of Uook, 
5 ibid, 444, and 2 Story, 376. He held 
that an attachment under the Massachusetts 
laws to recover a debt, was not while the 
suit was pending an absolute lien, such as 
is protected by the act of Congress, but U 
a contingent lien, dependent upon the cred- 
itor's obtaining judgment in the suit. 

That a bankrupt discharge obtained dur- 
ing the process of the suit, might be pleaded 
in bar, and would, if properly pleaded, be a 
good bar or defence upon the merits to the 
suit, and would prevent the recovery of 
any judgment therein. And that after the 
presenting a petition in bankruptcy, he 
w^ould on the application of the petitioner or 
of any creditor, restrain the attaching cred- 

* This case is now reported in 7 Metcalf *8 R 340. 
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itor from proceeding until it were ascer- 
tained whether the debtor would be decreed 
a bankrupt and discharged, or not. 

After the decision in Kit tr edge v, Warren^ 
by the Supreme Court of New Hampshire, 
Judge Story, when sitting in the U. S. Cir- 
cuit in that State re-afiirmed this decision 
in the Matter of Bellows Sf Peck, 7 Law 
Reporter, 119. 

Thus that most eminent Judge is placed 
in direct collision with the Supreme Court 
of New Hampshire ; and if both tribunals 
persist in executing their judgments, a con- 
flict of their respective executive officers is 
inevitable. 

The doctrine of Judge Story is contrary 
to the opinion of Judge Thompson which I 
have cited, and to the principles advanced 
by Judge Baldwin. It is also adverse to 
the decision of the U. S. District Judges in 
Vermont, Connecticut, Northern New York 
and Eastern Pennsylvania. 

But the profound jurist who presides in 
the First Circuit of the United States is 
himself a judicial host ; and I rejoice that I 
may say of the difforence between him and 
his late illustrious compeers, as well as that 
with the New Hampshire courts, non nobis 
tantas componere Htes, 

Notwithstanding the marked difierence 
which I have pointed out between the at- 
tachments on mesne process and the suits 
in our courts of equity by judgment credi- 
itors, it is not to be denied that much of 
Judge Story's reasoning is adverse to the 
lien insisted upon in the latter suits. There- 
fore, although I may perhaps rely on that 
difference, I feel bound to make some sug- 
gestions upon his decisions which I never- 
theless do with great difference. 

The learned judge in the case of Bellows 
V. Peck^ 7 Law Reporter 131, finally avows 
that in his opinion the New Hampshire at- 
tachment is not a lien or security within 
the true intendment of the proviso in the 
second section of the Bankrupt Act. And 
if it were it is avoided by a decree and dis- 
charge in bankruptcy when pleaded in the 
attachment suit. 

I will dismiss the question of lien created 
by the service of the attachment by saying 
that the weight of authority is decisive 
against Judge Story. And at all events 
our creditor's suit constitutes a lien or se- 
curity. 

The more important inquiry here is the 
efiect upon such lien of the successful 



prosecution of the proceeding in bank- 
ruptcy. 

Judge Story holds in efiect that, by the 
discharge of the bankrupt, the debt upon 
which the lien is founded, is gone. And 
as in his view, the attaching creditor in 
Massachusetts or New Hampshire can ne- 
ver recover a judgment because of the 
discharge, so here it is urged that one judg- 
ment creditor is for the same cause pre- 
vented from obtaining a decree. 

The argument here is clearly fallacious, 
unless it be a settled rule that where one 
proceeds in equity in rem as well as in 
personam^ he can have no relief against the 
former without he shows a right to relief 
against the person. A suit to foreclose a 
mortgage exhibits its fallacy. In truth our 
creditor's suit is purely a proceeding in 
rem. It is never brought to obtain a de- 
cree against the debtor for general pay- 
ment thus merely re-iterating the judg- 
ment at law. 

What efiect then should be given to the 
discharge obtained pending a suit which 
is both in rem and in personam 1 Is the re- 
medy against the property cut ofi*, because 
the person and future efiects are exonera- 
ted .? 

With deference it seems to me that it is 
not. 

In Newton v. Scott. 9 Mees. and Welsby 
434, in replevin the defendant justified un- 
der a distress for rent in arrear. It appeared 
that the rent was due before the bank- 
ruptcy of the tenant and the distress was 
made afler the bankruptcy but before the 
tenant obtained his certificate. 

In behalf of the owner of the goods, 
(which were seized on the demised premi- 
ses but did not belong to the tenant,) it 
was contended that by the bankruptcy and 
certificate the rent was no longer due from 
the tenant ; he was discharged of the rent. 
Aud that the discharge was in the nature 
of a release. Therefore the defendant was 
not entitled to a return of the goods. 

The Court decided that the certificate 
did not operate as a release of the rent, 
and that the landlord was entitled to avow 
for a return of the goods destrained and re- 
plevin ed. Parke Baron said the only ef- 
fect of the certificate is to discharge the per- 
son of the bankrupt and his (future) goods; 
the debt is not thereby released, or the 
landlord's remedy against collateral par- 
ties extinguished. 
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All collateral securities remain in force 
tioth withstanding the bankruptcy and col- 
lateral remedies are not released. The 
distress gave the landlord no lien because 
the goods are in the custody of the law ; 
but he has a right to enforce the payment 
of the rent through the medium of the 
goods distrained, and as U)e rent is not re- 
leased by the certificate, he still retains the 
right to work out the payment of it by 
nveans of those goods." 

This case was affirmed in the Exchequer 
Chamber, (present eight judges) 10 M. and 
W. 471, on the same grounds. 

Lord Denman in giving the judgment of 
the Court says that the certificate does not 
extinguish the debt, but only bars the re- 
medy. 

In Buckham v. Creighion 10 Bing. 11 
previous to the above case the Common 
Pleas had held that a discharge under the 
insolvent debtors act must be pleaded in 
tusumpsit on the ground that it is a statuto- 
ry answer to the plaintifTs demand ; it 
does not destroy the debt but merely the 
plaintifTs remedy against the person and 
future effects of his debtor. 

In Fhillips v. Sherville, Hil. Vac. 1845 
(9 Lond. Jurist Rep. 179). The Queen's 
Bench held the same point upon an insol- 
vent discharge, and refering to Newton v. 
Scott J Lord Denman says there is in this 
respect a perfect analogy between a dis- 
charge under the Bankrupt Act, and one 
under the Insolvent Act. And although 
upon the latter the remedy by action was 
gone that the rent itself was not extinguish- 
ed and the right by distress remained. 

Is it not the same in regard to a pend- 
ing attachment } The Bankrupt discharge 
although in terms it declares the debts to 
to be discharged, does not extinguish the 
debt. It prevents the creditor from further 
pursuing, the person or future acquisitions 
of the debtor ; but it in no manner impairs 
any right or interest in property which he 
has already acquired. 

This is abundantly demonstrated by 
Judge Prentiss in the tnatter o/ Eeed before 
cited. 

Whether the forms of proceeding in at- 
tachment suits enable the creditor to take 
a judgment so qualified, I am ignorant ex- 
cept as the New Hampshire decisions in- 
form me. There is certainly no difficulty 
in the way of entering a decree in this 
court, conformable to the principle just 
btated. 



In Smith v. Gordon^ 6 Law Reporter 
313, Judge Ware of the U. S. District 
Court in Maine, held that a creditor who 
filed a bill to reach the effects of his debtor 
which had been fraudulently invested in 
lands in the name of another, did not 
thereby acquire any such lien or right of 
priority against such efiects as is protected 
by the proviso in the bankrupt law. Judge 
Ware deemed the right or privilege analo- 
gous to that obtained by the levy of an at- 
tachment, which Judge Story had adjudged 
not to be within the saving of the act. 

The case therefore adds the approval of 
the learned and much respected District 
Judge, to the decision of Mr. Justice Story. * 

from what I have said as well as from 
Judge Ware's remarks it will be seen that 
the Courts in this State hold differently as 
to the nature of the lien acquired by such 
a bill in equity. 

Afler a careful examination of the judg- 
ments to which I was referred in the First 
United States Circuit, I am unable to con- 
cur with Mr. Justice Story and Judge Ware 
in this exposition of this portion of the 
Bankrupt Act. And I must say with the 
most profound respect for those eminent 
jurists, that I think the decided weight of 
judicial reasoning and authority accords 
with the conclusion to which I was brought 
by my own careful and earnest considera- 
tion of the subject. 

The right of the creditor in these bills 
was likened by the counsel for the As- 
signee unto the priority which the United 
States have by law over other creditors for 
the payment of debts in certain cases. 

But the comparison does not hold good. 
The act of Congress provides that debts 
due to the government in the cases speci- 
fied are to be first satisfied^ where there is 
a deficiency of assets. It creates no lien 
upon any specific property. (United 
States v. Fishery 2 Cranch 358, and see 2 
Wheat, 396, 1 Peters 39. and 441, 2.) It 
does not impede the sale or transfer by the 
debtor in ordinary business ; nor does it 
even overrule his voluntary assignment for 
the benefit of creditors. 

It is a mere right of prior payment out 
of the general funds of the debtor ; and 
when those funds are in the hands of his 
assignee, '6r of his legal representative, it 
is a right which the representative or as- 
signee is bound to respect at the peril of 
making himself personally responsible to 
the government. 
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By a judgment execution and levy, it 
may become a lien upon specific property. 

If the right itself were a lien, the gov- 
ernment could follow the property of the 
debtor when paid or disposed of to others 
and reclaim it, but no such remedy has ever 
been claimed in its behalf So far from it 
that when the question of priority arose 
upon an attachment levied on the debtor's 
personal property before the United States 
issued a writ to compel payment of its 
bonds for duties ; the Supreme Court of 
the United States decided that the rights 
acquired by the attachment were para- 
mount. Prince v. Bartlet 8, Cranch 434, 
Beaston v. Farmer^s Bxmk of Delaware 12 
Peters 135. 

The case of Conrad v. The Atlantic In- 
$urance Company^ 1 Peters 386, illustrates 
the nature of the pnority of the United 
States. 

This case and Thelusson v. Smithy 2 Wheat. 
423, were also cited as authorities against 
the existence of any lien by force of a 
creditor's suit ; and much stress was laid 
upon the language of the court in those 
cases relative to the right of a mortgagee 
and the interest of a judgment creditor in 
lands bound by his judgment. 

Referring to Judge Baldwin's perspicu- 
ous exposition of those cases in Dudley^s 
casej before cited, {Penn. Law Journal^ 
312, &c.,) I need only say that the point 
decided in each, does not affect the ques- 
tion before me. 

Other instances of a right of priority of 
payment were mentioned to weaken the 
force of the lien claimed in behalf of the 
creditor's suit. Some of them are unques- 
tionably liens or securities within the in- 
tendment of the bankrupt act. Such is a 
lis pendens affecting as pscific chattel or 
parcel of land. Others are mere priorities 
for payment as a partnership debt, to be 
paid out of partnership funds before sepa- 
rate debt ; and judgments to be paid before 
debts of a less degree, out of a decedent's 
estate under our statutes of administration. 

Where there is a lien the specific pro- 
perty itself is affected and followed into 
the hands of whomsoever it may come to ; 
while for a priority merely, if the property 
IS disposed of without regarding such pri- 
ority, the remedy is against the wrongful 
dispenser and not against the property 
itself 

My conclusion in the case of De Kay is 
37 



that Chester & Co., by the commencement 
and prosecution of their suit against Glover 
in this court, acquired a lien upon the debt 
due from De Kay to Glover which was 
not divested or impaired by the subsequent 
proceedings in the bankruptcy of Glover. 

The lien was acquired by the commence- 
ment of the suity and not by the order for a 
receiver or his appointment. In regard to 
chattels subject to execution, the lien may 
depend upon the receivership. As to that 
I give no opinion. 

There is no dispute here as to the good 
faith of Chester & Co., nor but that they 
prosecuted their suit with diligence. Any 
collusion with the debtor would doubtless 
defeat the lien, and in analogy to dormant 
executions at law, it might perhaps be lost 
by unexplained delay or neglect in prose- 
cuting the suit. 

The Receiver must be declared entitled 
to the fund in the suit of De Kay. 

In the case of Storm and othors v. The 
General Assignee^ the facts maintained to 
the present inquiry are these : 

Davenport, the debtor of Storm and oth- 
ers on the 9th of August, 1841, assigned 
a bond and mortgage to Burke for the pay- 
ment of certain preferred creditors. Sub- 
sequently Storm and others recovered a 
judgment against Danvenport, issued an 
execution, which was returned unsatisfied, 
and on the 23d of September, 1842, filed 
their bill thereon in this court. They 
made Burke a party and sought to set aside 
the assignment to him as fraudulent against 
them. The subpoena to answer and the 
usual injunction were served on the same 
day the bill was filed. On the 9th of No- 
vember, 1842, the customary order lor a 
receiver was made. Prior to this, and in 
June, 1842, a receiver of Davenport's ef- 
fects had been appointed in another credi- 
tor's suit, and Davenport had assigned to 
him pursuant to the order of the court in 
that suit. The same person was appointed 
receiver in the suit of Storm and others, 
(no other person was eligible by the prac- 
tice of the court) but the latter appointment 
was made after February, 1843. In Oc- 
tober, 1843, the suit of Storm and others 
came to a hearing, and I decided that the 
assignment of Burke was fraudulent as 
against them. The suit was, however^ 
directed to stand over in order to make the 
general assignee a party. 

While the original suit was pending, and 
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on the 24th of January, 1843, Davenport 
filed his petition for a discharge under the 
bankrupt act and he was decreed a bank- 
rupt on the 25th day of February follow- 
ing. 

It is contended by the general assignee 
that the assignment by Davenport to Burke 
was a fraud upon the bankrupt act, and 
void as against the assignee, who by virtue 
of the decree in bankruptcy is entitled to 
claim and receive the mortgage as a part 
of Davenport's assets. 

He also insists that the decree took effect 
by relation from the time of filing the pe- 
tition in bankruptcy ; but that point is not 
material in this suit. 

The fraudulent assignment was made 
before the bankrupt act passed. It can 
scarcely be said to have been a firaud upon 
a statute not then in being. It was more 
properly a fi'aud upon our statute against 
fraudulent sales and conveyances, and any 
judgment and execution creditor was at 
liberty to avoid it for that cause. 

Waiving this consideration for the pre- 
sent, was the assignment affected by the 
bankrupt act ? 

The second section declares that future 
transfers, &c., in contemplation of bank- 
ruptcy, &c., shall be deemed a fraud on 
the act and void. This transfer was a 
transaction passed ; it was not future, 
whether the act be deemed to speak from 
its passage or firom the time it went into 
efiect. 

After the second proviso in the same 
section, it is enacted that no bankrupt shall 
be discharged on his voluntary petition, 
who has made an assignment after the 1st 
of January, 1841, in contemplation of the 
passage of the act by which preferences 
are given. 

This is similar to the provision in our 
State insolvent laws, and is to be construed 
in the same manner. It does not avoid or 
effect the assignment, although it precludes 
the assignor from availing himself of the 
benefit of the insolvent laws. 

But if I am wrong in this, and the effect 
of the clause is to render the assignment 
of Davenport void ; yet the very next sen- 
tence is the proviso which has engaged 
my attention in De Kay's case, and which 
declares that nothing in the act contained 
shall impair any liens, or securities, &c. 
valid by the State law and not inconsistent 
with the second or fifth sections of the act. 



In this case, before any proceeding ' 
had in bankruptcy, Storm and others had 
obtained a lien upon the mortgage which ' 
is directly within that proviso. 

The good sense of the miatter in my view 
is this: The bankrupt, before the act 
passed, made a transfer which was fraudu- 
lent as against creditors. But until some 
creditor proceeded in equity to avoid it, it 
was operative, and transferred the mort- 
gage in question. 

It was voidable in respect of Storm and 
others and subsequently became voidable 
by the general assignee. By our law the 
first creditor who assiled it in due form, 
would obtain a lien upon it and a priority 
over other creditors. 

Storm and others were the first who 
proceeded against it, and they acquired 
such a lien and priority over all the other 
creditors, before the general assignee had 
any rights, and indeed before there was 
any proceeding in 'bankruptcy taken, or 
(so far as appears) contemplated. Athoagh 
the general assignee upon the decree in 
bankruptcy became the representative of 
all the creditors and entitled to assail the 
assignment, yet he could not on filing a bill 
assert any other or greater right tnan all 
the creditors could for whom he was a rep- 
resentative. And all the other creditors 
combined, could not overreach or impair 
the prior right of Storm and others obtained 
by the commencement of their suit. 

If the property assigned to Burke had 
been merchandise, and Storm and others 
had levied upon it by virtue of their exe- 
cution before the petition in bankruptcy 
was presented, their lien would have pre- 
vailed indisputably over the title of the 
general assignee. The commencement of 
the creditor's suit gave them an equitable 
lien upon the mortgage in question, which 
is as efficacious as the levy of an execution 
upon merchandise, and in my judgment 
equally within the saving of the bankrupt 
act. 

If the assignee were to be held entitled 
to a preference over Storm and others un- 
der the circumstances, it would present 
this singular anomaly, that no creditor 
could file a bill to avoid a transfer palpably 
fraudulent, without incurring the risk of 
losing all his trouble and expenses after an 
angry contest by the fraudulent debtor's 
voluntarily going into bankruptcy. 

I do not think that the true construction 
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of the act of Congress leads to any such 
result ; and I hare no doubt but that Storm 
and others are entitled to the priority which 
they clearly had at the commencement of 
their suit. 

The funds in these cases are in the cus- 
tody of the officers of this court, and as I 
entertain no doubt in regard to the right of 
the complainants in the creditors' suits, I 
will make the usual decree for their pay- 
ment. Whenever a proper case arises, I 
trust to be found emulating the lofty tone 
and the generous confidence exhibited by 
the able Judge of the Southern District 
Ck)urt, in the case before cited. (In re Cos* 
ter, 1 N. y. Leg. Obs. 58.) 

Decree accordingly in both suits. 



SUPERIOR COURT, N. Y. 



Before the Hon. A. VANDERPOEL. 

[At Chambers] 

In the Matter of Michael B. Wolfe. 

HABEAS corpus NE EXEAT — PRINCIPAL 

AND BAIL. 

A principal in a ne exeat Bond in Chancery, at 
common law^ has no right to surrender his surety. 

But the right to surrender is coniined by the Legis- 
lature of tl»e State of New York of the I3th May, 
1845, not only, as to ne exeat bonds given before 
but also as to those given after the passage of the 
act. 

The act of 13th May, 1845, conferred upon the 
principal in such a bond all the power which 
special bail, or bail to the action had at common 
law in civil suits. 

Such a surrender is not void, because the bail by 
fadse promises induced their principal to come 
within the State. As between creditor and 
debtor in a civil action, the debtor, if arrested, 
will not be discharged unless he is brought with- 
in the State by compulsory means. 

According to the law of this State, bail may follow 
their principal into another State, and there seize 
him. The jurisdiction of the court, in no way, 
controls the authority of the bail. 

The circumstances under which this ap- 
plication was made, arc fully detailed in the 
opinion of his Honor the Judge. 

Graham and Bigeiaw, for petitioner. 

Kersheidt and O* Conor, for the sureties. 

iV: B. Blunt, for the sheriff. 

Vandbrpoel, J. — In the year 1844. 
Mariam Philips filed a bill in the Court of 
Chancery, before the Vice Chancellor of 
the First Circuit, against Michael B. Wolfe. 
On the 29th day of July, 1844, a writ of 



ne exeat issued against him, by virtue of 
which the sheriff of the city and county of 
New York took Wolfe, and discharged him, 
on giving a bond to the sherifi^ in the penal 
sum of ten thousand dollars, executed by 
Wolfe, and Morland Micholl, Udolphus 
Wolfe and S. Eyting as his sureties, with 
condition that Wolfe should not go, or at- 
tempt to go, into parts without the State of 
New York, without leave of the Court of 
Chancery. Wolfe left the State in violation 
of the condition of his bond and went to Rich- 
mond, in Virginia, by means of which the 
bond became forfeited. On the 13th of May, 
1845, an act was passed by the Legislature 
of this State, providing that whenever a bail 
bond shall have been taken on the arrest of 
any party to any suit or proceeding in the 
Court of Chancery, the bail or sureties there- 
in may surrender their principal, or he may 
surrender himself in exoneration of his bail. 

On the 21st day of April, 1845, and be- 
fore the passage of the above act, the Vice 
Chancellor, on motion of the complainant's 
solicitor in the cause of Philips v. Wolfe 
made an order, that the sheriff of the city 
and county of New York produce to the 
Court of Chancery, before the Vice Chan- 
cellor of the First Circuit, on the second 
Tuesday of June, the body of Michael B. 
Wolfe ; in default thereof^ that the sheriff 
bring into court and deposit with the clerk 
thereof, the sum of ten thousand dollars; 
being the amount endorsed upon the ne 
exeatf and for which the bond was given. 

It appears that Morland Micholl, about 
the latter end of August, 1845, went to 
Richmond in Virginia, and found Michael 
B. Wolfe there ; that by promises and in- 
ducements held out to Wolfe, he prevailed 
upon him to accompany him to the city of 
New York. Wolfe manifested great repug- 
nance to come ; at the same time he evinced 
a willingness to take advantage of Micholl's 
anxiety to bring him to New York, by an- 
nexing as a condition precedent to his leav- 
ing Virginia, the payment at Richmond of 
several hundred dollars, fur the benefit of 
Wolfe, and exacted from Micholl a bond, 
which the latter gave, with surety in the 
penal sum of $500, (which was made liqui- 
dated damages in the event of the non-per- 
formance of the condition thereof) with va- 
rious conditions ; among others, that the 
obligors would become bail for Wolfe in 
any process that miofht be issued against 
him in the city of New Yoric, in any other 
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cases, and also to procure in the said chan- 
eery suit, in such other cases additional se- 
curity or bail for the said Michael B. Wolfe ; 
so as, in any event, to prevent his being 
deprived of his liberty. His conduct, and 
the terms be exacted at Richmond, show 
pretty conclusively that Wolfe did not feel 
very sensibly the obligation to save harm- 
less the man who had befriended him. Af- 
ter a great deal of negotiation, Wolfe came 
on with MichoU to the city of New York. 
Micholl, before he went to Richmond, had, 
ander the act of May, 1845, procured two 
copies of the ne exeat bond, on one of which 
the Vice Chancellor of the First Circuit, 
claiming, evidently, to follow the above act 
of May, 1845, endorsed an order ordering 
Wolfe to be committed to the custody of 
the sheriff of the city and county of New 
York, and to obey the exigency of the ori- 
ginal process, in the same manner as if 
such bail had not been given. Micholl had 

Procured this order for commitment before 
e went to Virginia. After the arrival of 
Wolfe in this city, the sheriff of the city and 
coimty of New York, having in hand said 
order, took Wolfe into custody, and has since 
confined him in the jail of the county. In 
his return to the habeas corpus he states 
that he holds Wolfe by virtue of the ne exeat 
—an order of the Court of Chancery, being 
an order of the 21st of April, 1845 — ^and an 
order of commitment endorsed on the ne 
exeat bond, bearing date the 2 2d day of 
August, 1845 ; and that Mariam Philips, 
the complainant named in said writ of ne 
exeaty Udolphus Wolfe, Solomon Eyting and 
Morland Micholl, in whose behalf and at 
whose request said order for commitment 
was obtained are, each and every one of 
them, interested in continuing said impris- 
onment and restraint of Wolfe. The return 
was traversed in part, and evidence was 
adduced in support of the facts set forth in 
such traverse. Various objections are made 
to the commitment and detention of the 
prisoner by the sheriff. It is contended in 
his behalf^— 

1st. That bail in a ne exeat bond at com- 
mon law have no right to surrender their 
principal. 

2d. That the principal was brought from 
Virginia within the jurisdiction of the Court 
of Chancery of this State by fraud, and that, 
therefore, if the right of surrender existed, 
either at common law or under the statute, 
the commitment here was illegal and void. 



3d. That the act of May, 1834, authoris- 
ing commitments of this kind, can only ap> 
ply to l>onds given after the statute^ and 
cannot apply to a case of this kind, where 
a breach of the condition of the bond had 
occurred before the passage of the act. 

4th. That the sheriff had no right to de- 
tain the petitioner by virture of the original 
ne exeat on the order of the 2 1st April, 1845, 
the return day of the latter having passed, 
and the former being a process executed 
and spent. 

5th. That the order of commitment of the 
Vice Chancellor is void, because it does not 
show enough to bring the case within the 
act of May, 1845. 

On the hearing before me, the deposition 
of Jacob Ezekiei, taken at Richmond, in 
Virginia, before A. Judsou, claiming to be 
a Commissioner for this State, appointed bj 
the Governor of New York, was read. It 
was objected that this deposition could not 
be read as evidence. I have great doubts 
as to its admissibility ; but as the result I 
have narrated, in the views I have taken of 
the case, would not be varied by receWing 
and giving full eflect to the deposition, I 
have regarded it as legitimate evidence be- 
fore me. 

I. Can sureties in a ne exeat bond surren- 
der their principal ? It is not pretended 
that there is any express adjudication or 
authority in favor of this right at conmion 
law. The learned counsel for the bail have 
contended that sureties in a ne exeat bond 
are regarded as equitable bail, and that, 
from analogy, to special bail who have a 
right to surrender their principals at com- 
mon law, the right must also rest in ne exeat 
bail. If this right existed, it is hardly to be 
presumed that the books would not have 
furnished us with at least a single case in 
which the power has been exercised. It is 
contended that the right of surrender in ne 
exeat bail rests upon as good ground as the 
right of bail on an indictment in criminal 
courts. It is clear that bail may surrender 
their principal in criminal cases and be dis- 
charged from their recognizance. Harp t. 
Osgood^ 2 Hill 218. But if mere analogj 
is always to furnish a license for judicial 
legislation — a doctrine to which I am by no 
means prepared to assent — ^then I would 
remark that the analogy in regard to the 
undertaking of the bail in the respective 
cases ought to be complete. The condition 
of bail in a recogzinance in a criminal pro- 
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ceeding is, that the priucipul wiii appear at 
some particular day and answer to the com- 
plaint preferred against him. The condi. 
tion of a ne exeat bond is not for the appear- 
ance of the party on any particular day, but 
merely that he shall not go, or attempt to 
go, into parts without the State without 
leave of the Court of Chancery. The party, 
in the meantime, goes at large within the 
whole State or realm lo which the condition 
of the bond applies. The relation between 
sureties and principals in a ffi« exeat bond 
is more like that which existed between 
mainpvrners and their principals under the 
old law of mainprise, than like that of bail 
and principal. Mainprise was the taking 
or receiving of a per;$on into friendly custody 
who, otherwise, might be committed to 
prison, upon security that he should be forth- 
coming. To/nHa*s Dictionary, 2d vol. 505. 
The same authority says that Manwood 
makes this difference between mainprise 
and bail. Ho that is mainprised is said to 
be at large afler the day he is set to main- 
prise until the day of his appearance ; but 
where a man is let to bail by any judge, 
dec, until a certain day, then he is always 
accounted by the law to be in their ward 
of time, and they may, if they will, keep 
him in prison, so that he that is so bailed 
shall not be said to be at large or at his 
own liberty. A man under mainprise is 
supposed to go at large, under no possibility 
of being contined by his sureties or main- 
peme rs, as in case of bail (citing 2d Ifist. 179.) 
Mainpernors differ from bail in that a man's 
bcnl may imprison or surrender him up be- 
fore the stipulated day of appearance ; main- 
perners can do neither. Bail are only 
sureties that the party be answerable for< 
the special matter for which they stipulate; 
mainperners are bound to produce him to 
answer all charges whatsoever. (Citing 
Coke on hail and mainprise, ch, 3, 2d Inst. 
179.) Upon a capiat or exigent awarded 
against a man, he shall find mainprise for 
his appearance. Lord Hale, in his pleas 
of the crown, (chap. 15) says that bail and 
mainprise are used promiscuously, often- 
times, for the same thing ; but yet, that in 
a proper and legal sense, they differ. He 
that is delivered per manucaptionem only, is 
out of custody ; but he that is bailed, is, in 
supposition of law, still in custody of the 
marshal, and the parties that take him to bail 
are, in law, his keepers, and may reseize 
him to bring bim in ; and, therefore, if a 



mui be let to inui.ip.iao in xha King's 
Bench, an appeal or other suit cannot bo 
brought against him rx^ in custody ; but if 
he be let to bail, he is, in supposition of 
law, still in custody. It is upon this notion 
of bail still being in custody, the right to 
surrender in criminal cases is founded. Lord 
Hale, in the same chapter, states a fact 
which may account for the same right of 
bail in criminal cases to surrender, which 
exisls in cases of special bail in civil ac- 
tions. Sometimes, he says, bail in criminal 
actions is in no sum certain at all, ^* but 
delivered to bail to J. S. ; and this U tho 
usual form in all bails in civil actions in the 
King's Bench ; and anciently it v^as s.o in 
criminal cases. The reason for tho disuse 
of this form is somewhat remarkable, ac- 
cording to the learned commentator fm the 
laws of the crown. He observes that, ac- 
cording to the old rule, bail in criminal ca<ie& 
answered body for body, and the reason for 
the disuse in criminal cases of the form still 
observed in bail to the action in civil cases, 
is because them was anciently a loose opin- 
ion that he who was bail in this manner for 
a felon was to be hanged, if he brought not 
in the principal to keep his day. (2 //a/e, 
chap^ 15, page 124.) Though the form in 
which the bail in civil and criminal cases 
are now taken is changed, yet the substance 
is the same. The principal is, in the eyo 
of the common law, still deemed to bo *' de- 
livered to bail to his sureties upon the taking 
of his body,'' and hence, in criminal cases, 
the same right to surrender in exoneration 
of bail as in civil actions. In most of the 
cases in which the power of special bail is 
discussed, the form of the bail piece is ad- 
verted to as indicating the commitment of 
the person of the bail to his principal. As 
the same form once e listed in criminal and 
civil cases, we have in this fact a key to tho 
reason why the right of surrender should 
at common law exist in criminal cases, 
and not in other cases where the undertak- 
ing of tho bail is by bond or recognizance. 
This right of bail in a limit bond did not 
exist at common law. It required legis- 
lative interposition to give it, 2d R. S-, okl 
Ed., 434. Neither the sheriff nor the sure- 
ties can. by mere virtue of the bond to the 
sheriff, surrender the defendant in a civil 
action. The Revised Statutes authorise the 
sheriff to put in special bail, and tho bail to 
the sheriff cannot :f' common law surrender 
their principal by mere virtae of their bond; 
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but are obliged, first, to put in special bail, 
and then proceed to make the surrender by 
getting a certified copy of the bail piece on 
the files of the court. Having shown the 
origin of the right to surrender in criminal 
cases — the reason upon which the right is 
founded in bail to the action in civil cases — 
the necessity of legislative interference to 
confer the right upon bail in limit bonds — 
the absence of such right at common law 
of bail to the sherifif before they become 
fpecial baii — it follows, most obviously, that 
no common law right to surrender can be 
predicated of the relation in which a surety 
in a ne exeat bond stands to his principal ; 
and when it turns out that the Legislature 
of 1845 have seen fit to confer this right, 
another strong argument is furnished in 
favor of its non-existence at common law. 

II. If the right of the principal in a fie 
exeat bond to surrender his sureties does not 
exist at common law, was the right in this 
case conferred by the act of the 1.3th of May, 
1845 ? The act provides that whenever a 
bail bond shall have been taken on the arrest 
of any party to any suit or proceeding in 
the Court of Chancery, the bail or sureties 
therein may surrender their principal in 
exoneration of his bail in the manner pre- 
scribed in the act It is objected that the 
Legislature could not create any new rights 
as between the parties, and that therefore 
the above act does not include this case. 
The phraseology of the first section is com- 
prehensive enough to include it. It pro- 
vidcs that '* whenever a bail bond shall haice 
been taken in any proceeding in chancery," 
the sureties may surrender their principal. 
The moment the relation between the prin- 
cipal here and his bail was created, certain 
duties and obligations on the part of the 
former to the latter followed. One was, 
not to go beyond the bounds of (he State. 
The principal found himself, if you please, 
deficient in adequate remedies or means to 
enfiirce this high honorary and legal obliga- 
tion. Was it competent tor the Legislature 
to furnish it ? It is surely competent for the 
Legislature to create remedies to enforce a 
pre-existing right. It has power, in regard 
to existing contracts, to provide that the first 
process shall be by declaration, instead of 
bailable capias to arrest the defendant. It 
has a right to provide, in relation to existing 
contracts, that the debtor shall not be im- 
prisoned. If there be any force in the ob- 
jection under consideration, the rule must 



operate equally in &vor of both parties to 
the contract. It is just as inadmissible 
to take away a remedy which partakes of 
the character of a right from one party, as 
to confer it upon the other. If imprison- 
ment, as between debtor and creditor, is a 
means which the latter has to enforce the 
payment of his debt, (and so it is regarded,) 
it is surely quite as inadmissible for the Le- 
gislature to take from an existing creditor 
the means of compelling payment, as to 
give to the surety here the means of enforc- 
ing an obligation which in honor, in con- 
science, and in law, rested upon bis princi- 
pal, the moment the relation of prinoipal 
and bail was created. I mean the duty of 
remaining within the reach of the Court of 
Chancery. What is rights and what is 
remedy, in reference to the objection now 
under consideration, is not, always, veiy 
clear. Every remedy partakes in some 
sense of the nature of a right. If it be com- 
petent for tfie Legislature to alter, and even 
diminish the means of enforcing payment 
of a debt, so as, in some cases, to impair its 
security, it is equally competent to superadd 
remedies to enforce payment of antecedent 
debts, or the observance of pre-existing 
duties. The act of 1845, according to my 
view, applies to the case under considenu 
tion. 

HI. The objection that the surrender is 
void, because Micholl induced Wolfe to come 
within the State by false promises, is un- 
sound. As between even an ordinary debt- 
or and creditor, I am not aware that courts 
have ever discharged the former firom arrest, 
where no compulsory means were used to 
bring him within the jurisdiction of the court. 
In the case of Williams v. Baker, 10 Wend. 
636, it was merely held, that where a party 
is brought within the jurisdiction of the court 
by criminal proceeding, which is a mere 
pretext for bringing him within such ju- 
risdiction, he will be discharged on motion. 
So in Wells v. Gumey, 8 Bam. & Cres. 
769, the plaintiff procured the defendant to 
be arrested on Sunday, on criminal pro- 
cess, for the purpose of effecting his arrest 
on civil process, the next day when he was 
arrested. The court ordered him to )te dis- 
charged out of custody. I am not aware 
of any case, where a defendant has been 
discharged, because he was decoyed within 
the jurisdiction of the court by false prom- 
ises. His subjection to the jurisdictiim of 
the court in such case is voluntary, and not 



THE NEW YORK LEGAL OBSERVER. 



387 



English Cafied. — In Chancery. 



compulsory. The case of the Ohio man, 
lately decided iD the Superior Court, was 
an instance of a defendant being brought 
by force. If ibis is tbe rule as between an 
ordinary debtor and creditor, a less favora- 
ble rule should not be applied against bail, 
wbo are so peculiarly favored by the law. 
In NivhoU v. IngersoUy 7 John 144. It was 
held by the Supreme Court, that special 
bail may take their principal in another 
State, or at any time, and in any place. 
Tbe act of 1845 evidently intended to con- 
fer on bail in chancery, all the power 
which special bail possess in suits at law. 
It is the law of the State, as laid down 
most emphatically in Nicholi v. IngerMoU^ 
that the jurisdiction of the court, in no 
way, controls the authorv^y of the bail. 
Bail are said to have their principal always 
upon a luring which they may pull when- 
ever they please and surrender hitn. What- 
ever the State of Virginia might feel con- 
ftrained to do in vindication of its own 
sovereignty, it is not in the mouth of this 
State or any of its judicial officers to say, 
that special bail have no right to bring 
their principals from another State even by 
. physical force, if need be. 

IV. The point that there is not enough 
in the order of commitment to give the 
Vice Chancellor jurisdiction is untenable. 
The statute requires the order for commit- 
ment to be made by the Chancellor or 
Vice Chancellor before whom such suit or 
proceeding is pending, on a copy of the 
bond certified by the officer with whom 
the same shall have been filed. It is ren- 
dered, by the statute, a proceeding in the 
suit before the court. The Vice Chancel- 
lor lure indors^id his order on the c<Ttitied 
copy of the bond, not in the capacity of a 
subordinate chambv^r officer, but as a court 
of high jurisdiction, and ] do not feel at 
libiTty to look v«»ry astuti*h into the form 
of his commitment. Suffice it to say, that 
I have looked very carefully at hi:* order 
of commitment, in connection \%ith the 

feneral scope and purview of the act of 
fiiy, 1845, and am clearly of an opinion, 
that his order \s sufficient to sati^ify the 
statute. 

Ill the view I have taken, it is unneces- 
sary to decide, whether the caption and 
detention of the prisoner are justified by 
the original writ of ne exeat^ or by the or- 
der of the Vice Chancellor, of the 21st of 
Aprils 1845. Tbe caption and surrender 



were justified by the act of 1845, and by the 
order of the Vice Chancellor made in pur- 
suance thereof. Let the prisoner be re- 
manded. 



ENGLISH CASES. 



IN CHANCERY. 



Before the Right Hon. Sir LAUNCELOT SHAD- 
WELL, Vice Chancellor of England. 

INJUNCTION — ANONYMOUS — JUDGMENT. 

The court will grant an injunction to stay proceed- 
ings at law for setting aside a judgment, if u good 
equitable charge have been created, and the judg- 
ment is founded upon such charge, alth()u;2;h the 
warrant of attorney upon which the judgment 
was signed may have been set aside for irregu- 
larity. 

This was a motion for a special injunc- 
tion to restrain proceedings at law for set- 
ting aside a judgment and execution that 
had been obtained against the defendant 
under the following circumstances : — In the 
year 1841, the defendant Vas indebted to 
his daughter in a considerable sura of mon- 
ey, for advances made by her previously to 
her marriage, and her husband having com- 
menced proceedings for recovery of the 
amount, it was proposed and agreed by tbe 
defendant that the amount due from him 
should be settled for the benefit of the daugh- 
ter ; and a deed was accordingly drawu up 
and executed, by which the defei^dant cove- 
nanted with certain trustees to pay the debt 
by instalments for the separate use of the 
daughter, and to give a warrant of attorney 
fur securing the same. The warrant of 
attorney was accordingly given, upon which 
judgment was afterwards entered up, and 
several payments were made in pursuance 
of the arrangement ; but default having 
been made, execution was issued against 
the defendant upon tbe judgment in Octoljer, 
1844. A summons was taken out by the 
defendant to set aside the warrant of attor- 
ney on account of a defect in the attestation, 
und the objection being deemed valid, an 
order was made for setting the warrant of 
attorney aside, but not the judgment or ex- 
ecution. Sequestnttion had also isMied up« 
on the juilgment ngaintit the defendant's 
living, and the writ had been returned. 
During the present term, the defendant had 
obtained a rule nisi to show cause why the 
judgment and execution should not be set 
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aside, whereupon the trustees of the settle, 
ment filed their bill for an injunction to re- 
strain the defendant from taking any further 
proceedings for the purpose of setting aside 
the judgment and execution. 

Mr. Martindak for the motion. 

The Vicb Chancellor said he thought 
a sufficient case had been shown to induce 
the court to interfere, and granted the ap- 
plication. 

Before the Right Honorable Sir JAMES WIGRAM, 
Vice Chancellor. 

Earle o. IIolt. — May 23d, 

PLEADING PARTIES — DEMURRER. 

U., the drawer of a bill of exchange, indorsed the 
bill over for value to C, who, soon after it be- 
came clue, received the money throut^h B., as 
the agent of the acceptor. C. then, for a nomi- 
nal consideration, indorsed the bill over to D., 
who C(.mmenced an action thereon against the 
acceptor. The acceptor then filed his bill against 
C. and D. fur an injunction, and to have the bill 
delivered up to be cancelled: /fit/f/, upon de- 
murrer, that B., the drawer, was not a necessary 
party to the record. 

The bill stated that, previously to and 
in the year 1843, the plaintiff, from time (o 
time, for the purposes of his business, pur- 
chased horses from Thomas Bott, then of 
Lansdownmews, Brunswick Square, ostler; 
and that in the month of August, 1843, 
there was a sum due from the plaintiff to 
the said Thomas Bott, on account of such 
purchases ; and that, in the sam^ month of 
August, the said Thomas Bott drew a bill 
upon the plaintiff bearing date the 11th of 
August, 1843, for the sum of i£50, payable 
two months after date ; and that the plain- 
tiff accepted the said bill, and delivered the 
same to the said Thomas Bott. That the 
said Thomas Bott afterwards, but before 
the said bill became due, indorsed and de- 
livered the same to Zachariah Goodyear, 
of Market street, in the county of Herts, 
horsedealer, a defendant to this action. 
That on the 14th October, 1843, the said 
bill became due, and was there presented 
to the plaintiff for payment ; but that< it 
being then inconvenient to the plaintiff to 
pay the said bill, the plaintiff did not then 
pay the same, but requested the said Tho- 
mas Bott to get a few days* time allowed 
for payment thereof, and that the said Tho- 
mas Bott obtained from the said Zachariah 
Goodyear a few days' lime, until the said 
bill was paid as thereinafler mentioned. 



The bill then stated, that, on or about tha 
30th October, 1843, the plaintiff paid ibe 
sum of i^25 to the said Thomas Bott ; and 
that thereupon the said Thomas Bott wrote 
and sent a letter to the said Zachariah 
Goodyear, in which the said Thomas Bott 
inclosed the sum of £25, stating that it was 
in part payment of the plaintiff's said ac- 
ceptance, and promising to send the balance 
in a short time ; and that the said Zacha- 
riah Goodyear duly received the said letter 
and the said sum of £25. The bill then 
stated that, on or about the 15th Novenv- 
ber, 1843, the said Thomas Bott inclosed 
the further sum of £2b in a letter written 
and sent by him to the said Zachariah 
Goodyear, stating, that the said 'J'homas 
Bott had sent him, the said defendant, the 
balance of the plaint iff 'b acceptance, and 
requesting the said defendant to send him 
the bill of exchange ; and that the said 
Zachariah Goodyear also duly received the 
said last-mentioned letter, and the said fur- 
ther sum of i.25 therein contained. Aod 
the bill alleged, that the plaiutili paid to 
the said Thomas Bott, or allowed him. in 
account, the said last-mentioned sum in the 
same month of November, 1843 ; and that 
the said Thomas Bott had not at any time 
since, had or claimed, and had not then any 
claim or demand upon the plaintiff, for or 
in respect of the said bill of exchange ; and 
that no other person than the defendaot 
claimed or pretended to have any interest 
therein. The bill then set forth certain 
letters and conversations which had passed 
between T. Bott, Goodyear, and other par- 
ties, in the course of which it appeared 
that Goodyear had admitted the payment 
of the bill of exchange, and that it was in 
his possession, and had prumibed to deliver 
it up to Thomas Bott. And the bill a^ 
leged that Goodyear had not, in accordance 
with such promise, ever sent the said bill 
of exchange to the said Thoma» Bott, but 
retained the same in his own possession. 
The bill then stated, that an action Lad 
lately been commenced against the plaintiff 
upon the said bill of exchange, by one J. J. 
Holt, who, in certain conversations therein 
mentioned, had slated that the bill had been 
indorsed to him by Goodyear,' for wiiom he 
had cashed it. The bill then stated, that 
the plaintiff had pleaded to the action, as 
the facts were, that he had paid to Good- 
year the said sum of £50 in discharge of 
the said bill after it became due. whilst 
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Goodyear was the holder of the bill, and 
that Goodyear had indorsed it to Holt after 
it became dae, and after he had received 
the mont^y for it; and that, in January, 
1845, replication was delivered to the said 
plea, denying 4hat the plaintiff had paid to 
Goodyear, or that Goodyear had received 
the JKjD in discharge of the bill. The bill 
then charged, that the said two sums of 
£'i5 each had been paid to Goodyear by 
Bott, on behalf of the plaintiff, and in dis- 
charge of the bill ; and that the bill had 
been indorsed without consideration, by 
Goodyear to Holt, who was merely the 
nominal holder thereof for the benefit of 
Goodyear ; and that Goodyear and Holt 
had entered into an agreement with each 
other to divide the sum which should be 
recovered in the action which had been 
commenced ^gainst the plaintiff, as well as 
the loss whfch would be sustained 4n case 
no sum of money should be recovered in 
the said action- The bill, which was filed 
against Goodyear and Holt, prayed for a 
discovery and an injunction to restrain the 
action, and that the defendants might de- 
liver up the bill of exchange to be cancel- 
led. The defendant demurred, on the 
ground that Thomas Bott was not a party 
to tlic bill. 

ICenyon Parker and Heiheringtotiy in sup- 
port of the demurrer, contended, that Bott 
had still an interest in the bill \ and that he 
was, therefore, a necessary party. 

RmiUy and Wright^ contra, contended 
that, by the allegations in the bill, it ap- 
peared that Bott had parted with all his 
interest in the bill of exchange sought to 
be dv^livered up. The facts stated in the 
bill, if proved or confessed at the hearing, 
would clearly entitle the plaintiff to his 
equity, without the presence of Bott. The 
demurrer ought, therefore, to be overruled. 
Kemp V. Pryor, 7 Ves. 237. 

Kenyon Parker^ in reply. The demurrer, 
though it admits the facts stated in the bill 
to be true, does so as against the demurring 
parti:*s only ; but these admissions will not 
be evidence as a<:i;ainst an absent party. 
PenfM V. iViiiwi, 5 Sim. 405*. 

• Sir James Wioram, V. C — This case 
cam 3 before me upon demurrer. The de- 
murrer was for want of parties only, and, 
provided the record was properly framed 
in that respect, there was no objection for 
want of equity. The sole question was, 



whether a person of the name of Thomas 
Bott was a necessary party to the bill. 
The facts of the case (and I state them not 
with reference to the order in which they 
occur on the bill, but simply according to 
the clear effect of the statement therein 
contained) were these: In August, 1843, 
the plaintiff, William Earle, was indebted 
to Thomas Bott in the sum of iS50, and, in 
payment of that liability, a bill of exchange 
for the <fum of iS50, payable two months 
after date, was drawn by Thomas Bott, and 
accepted by William E^rle. According to 
the statement in the bill, Thomas Bott, aa 
the holder and drawer of the bill, indorsed 
it for value to a person of the name of 
Zachariah Goodyear, who is the second 
defendant, and one of the demurring parties 
on the record. T. Bott having indorsed 
the bill for value, the effect in law would 
be, of course, that he had parted with his 
interest in the bill, having transferred it to 
Gjodyear. It appears that when the bill 
became due, in October, 1843, the plaintiff 
wanting time for payment, a treaty took 
place with that object, in which Thomas 
Bott took part on behalf of the plaintiff, 
and the result was, that a short time was 
given for payment. On the 20th October, 
1843, the plaintiff paid the sum of £2b to 
T. Bott in discharge pro tontoof theamount 
du3 upon the bill, and T. Bott paid it over 
to Goodyear. Shortly afterwards a further 
sum of Jj2b was paid by the plaintiff to 
Thomas Bolt, who paid that also over to 
Goodyear, and thereby as between the ac- 
ceptor and the holder of the bill, the bill 
was discharged. The plaintiff's bill, hav- 
ing stated that Thomas Bott had indorsed 
the bill to Goodyear for value, states, that 
Thomas Bott thereby ceased to have any 
interest in the bill of exchange, and that 
he did not, from the date of the indorse- 
ment of the note, down to the time of filing 
the bill, claim any interest in it. After the 
bill of exchange had been thus paid, Thomas 
Bott applied to Goodyear to deliver it up 
to him. It appear^ that, in a subsequent 
statement in the bill, the two payments of 
£2b each by the plaintiff to Thomas Bott 
are alleged to have been made to Thomas 
Bott, and by him paid over to Goodyear, aa 
the agent of the plaintiff; that is, that 
Thomas Bott, having parted with his intec- 
est by the indorsement, acted as the 
agent of W. Earle, in receiving these two 
sums of bin. and paying them over to Good- 
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year. That gets rid of any difficulty which 
might arise from the circumstance of the 
payment being made to Thomas Bott in the 
first instance, and not to Goodyear. The 
bill then alleges, that Goodyear, instead of 
handing over the note after hit» intierest in 
it had been satisfied, to Thomas Bott, as 
agent of the plaintiff, or giving it up to the 
plaintiff to be cancelled, mdorsed it over to 
a person of the name of Holt, another de- 
fendant on the record, and also a /lemur- 
ring party ; tliat is, when the bill was over 
due iind paid, Goodyear indorsed it over, 
without consideration, to Holt, for the 
fraudulent purpose, as the bill alleges, of 
enabling Holt to recover the money a sec- 
ond time. The bill contains several charges 
to the effect that a scheme had been en- 
tered into by the defendants to defraud the 
plaintiff, and it then alleges that an action 
had been brought by Holt against the plain- 
tiff; and it prays for a discovery and de- 
livery up of the bill of exchange to be 
cancelled. The defendants, by demurrer, 
insist that Thomas Bott has not ceased to 
be interested in the bill, and that he is, 
therefore, a necessary party to the suit. 
That the plaintiff is entitled to have the bill 
delivered up to be cancelled, if the state- 
ment in the bill is true, cannot be disputed, 
and was not argued 1 take it he had an 
equity, and the sole question is, whether 
that equity can be administered without 
Thomas Bott being a party to the record. 
I am of opinion that he is not a necessary 
party. He had at the beginning an interest 
in the bill of exchange, which would have 
made him prima facia a necessary party to 
the record; but the bill states facts which, if 
true, show that the note has been so dealt 
with, that Thomas Bott has ceased to have 
any interest whatever in it. It has not 
been argued that Thomas Bott is a neces- 
sary party to the bill by reason of his in- 
terest in the note ; but the argument is 
thii«, (and it is one which 1 have heard for 
the first time,) that although the demurrer 
Df Holt, the indorsee since the bill was 
paid, and Goodyear, the indorsee for value, 
admits the facts stated in the bill to be 
true, yet that admission would not be evi- 
dence at the hearing as against Thomas 
Bott ; and that Thomas Bott is, therefore, 
a necessary party, because that admission 
is not binding upon him. Now, the rea- 
soning upon demurreis, ever since 1 haxe 
known the meaning of demurrer, is thai 



which Lord Eldon, in the well known case 
of Kemp V Pryar^ 7 Ves. 237, states, in 
these words, viz : '' That if the facts stated 
in the bill, on being proved or confessed, 
would entitle the plaintiff to relief, the de- 
murrer must be overruled." Now, the 
argument was, that this was an admission 
which could not be read against Thomas 
Bott if he were a party to the record. In 
my opinion, that is not the rule of the , 
court, if they are proved at the hearing ; 
and by demurring, the defendant admits 
them to be true for all purposes. It is 
quite another question, whether, at the 
hearing of the cause, his admission l<y an- 
swer alone will suffice, or whetlu^r the 
court may not require further proof The 
demurrer admits the facts stated u | an the 
bill to be true, and, taking them to !>c true, 
the plaintiff is entitled to an equity \%ith- 
out the presence of Thomas Bott upon 
the record. Cases upon this sut>{f ct are 
ofevery-day occurrence, and lam surprised 
to hear the point doubted. The rase o£ 
Penfold V. Nunn, 5 Sim 405, was cited by 
the defendants, in which it was suiu that 
the Vice Chancellor of England lUtri mined 
that tlie party demurring admits U.c facts 
to be true only as against hin^^t If; and 
that, if further proof is necessary iiirainst 
another party, that party ouglii to be a 
party to the bill. Whether the Vitc^ Chan- 
cellor said so in tenns so general^ 1 \ ave no 
means of knowing. A very sligl.i varia- 
tion would make the greatest possible dif- 
ference. 1 do not mean to give any opin- 
ion whether a case may not be stuitd ab- 
stractedly, in which there may be no possi- 
bility of proving a given state of things 
unless a given person is a party on the 
record Whether such a case could or 
not exist, I do not know ; but if il could, 
there might, perhaps, be some grtiund for 
the argument. It is quite clear, I i;\\ever, 
tha't the general rule of the court is \\ hat I 
have stated. As Thomas Bott i> i.ot a 
necessary party to the suit, this druurrer 
must be overruled. I do not give li;i' costs, 
partly on account of that decision if the 
Vice Chancellor of England, by viich the 
parties, it is said, have been niisliii. { artly 
because 1 think the case is not oiii which 
leaves the interests of the parties qui:r free 
from doubt. I do nol mean to&u\ ir nt the 
bill is not a perfectly good bill « r that 
there is not an equity ; but the lac ;. «jf the 
case are not quite clear. 
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COURT OF QUEEN'S BENCH. 

Befoie the Right Honorable Lord DENMAN, 
Chief Justice, and the rest of the Judges. 

Flbtcher v. Calthobf and another, — 
Hilary Term, 1845. 

TBE8PA88 AGAINST JUSTICS8. JUSTIFICA- 
TION UNDER A COVICTION. 

In an action of trespass again«!t justices, where they 
justified the imprisonment of a plaintiff under a 
conviction which stated, in the words of the stat- 
ute, that he by night unlawfully did enter certain 
land, with a net, for the purpose of taking game, 
&c., and the plea alleged that he did by night 
enter the land for the purpose of taking game by 
night in the said land ; the plea was held bad, 
because the conviction did not allege that the 
plaintiff was by ni^ht in certain land for the 
. purpose of takin^j gime by ni^ht in the said land, 
although the conviction followed the words of 
the statute. 

Where an act is made punishable by summary con- 
viction, which act miy be lawful if done under 
certain circumstances, such circumstances should 
be negatived in the conviction. 

This was action of trespass for assault 
and false imprisonment against two magis- 
trates. The defendants justified the im- 
prisonment of the plaintiff by a conviction 
framed under the Night Poaching Act. The 
plea set out the conviction, the warrant of 
commitment, and all the pnjceedings bef()re 
the magistrates, alleging that the plaintiff 
entered the land by night for the purpose of 
taking game by night on the said land. The 
conviction as set out in the plea was as 
follows : — 

"Be it remembered, that on the 26th day 
of October, 1848, at the parish of Chippen- 
ham, in the county of Cambridge, R. Fletch- 
er, late of the parish of Soharn, in the said 
county, laborer, is convicted befiire us, the 
Reverend J. Calthorp, clerk« and J. S. 
Tharp, Esquire, two of her Majesty's jus- 
tices of the peace for the said county, for 
that he, the said R Fletcher, on the 24t}i 
day of October, 1843, at the said parish of 
Soham, in said county, with three other 
persons to us the said justices unknown, 
did by night, to wit, after the expiration of 
the first hour afler sunset on Monday, the 
23d day of October, 1843. ani before the 
beginning of the last hour before sunrise on 
Tuesday, the 24th day of October, in the 
same year, that is to say, abo:it the hour of 
oxie of the clock in the mornin^ of the said 
24th day of October, unlawfully enter cer- 



tain enclosed land in the occupation of W. 
Cornwall, and situate in the said parish of 
Soham, in the county aforesaid, with a net, 
for the purpose of taking game, to wit, part- 
ridges and pheasants, contrary to the form of 
the statute in such case made and provided ; 
and we the said justices adjudge the said R. 
Fletcher, for his said ofience, to be impris- 
oned in the common county jail at Cambridge, 
in and for the said county of Cambridge, and 
there kept to hard labor for the period of three 
calendar months, and at the expiration of 
such period to find sureties by a recogni- 
zance, himself in the sum of 10/. and two 
sureties in the sum of 5/. each, or one surety 
in the sum of 10/. conditioned that he, the 
said R. Fletcher, shall not so offend again 
for the space of one year next following ; 
and we further adjudge the said R. Fletcher, 
in case he shall not find such sureties as 
aforesaid, to be further imprisoned, and 
kept to hard labor for the space of six cal- 
endar months, unless such sureties shall be 
sooner found. Given under our hands the 
day and year first above mentioned. 

"J. Calthorp. 
J. S. Tharp." 

To this plea there was a special demur- 
rer and joinder. 

Mr. Gimning, in support of the demurrer. 

The conviction set out in the plea, con- 
rains no statement of any ofifence for which 
the plaintifl^was liable to be punished under 
the 9 Geo. 4, c. 69, by summary conviction 
and imprisonment. It does not appear that 
the plaintiff entered or was in the close 
therein mentioned for the purpose of taking 
or destroying game therein, or that lie en- 
tered or was therein by night for the pur- 
pose of taking game by night, or that he 
was in the said close by night for the pur- 
pose of taking game therein. In nil the 
cases which have arisen on this section, it 
has been he|d that a defendant, to be guilty 
of night poaching, must be on the land for 
the purpose of taking game in such land; 
if it were otherwise, any trespass mi:rht be 
held to within the act, and a person found 
passing by night over one close, with a gun 
or net for the purpose of killing gam-^ even 
(tn his land, would be liable to be convicted 
fiir ponchtng on the former. To complete 
fhe ofllence two things must coincide, the 
being on the land by night, for the purpose 
of taking game in that land by niglit. In 
re Fletcher, 1 Dow. & L. 726 ; Reg. v. 



392 



THE NEW YORK LEGAL OBSERVER- 



English Cases.— Q. B.— Fletcher v. Calthorp. 



Gainer, 7 C. & P. 231 ; Beg. v. Davis, 8 
C. & P. 759 ; Davis v. The King, 10 B. & 
C. 89 ; Chaney v. Payne, 1 Q. B. R. 712. 

Mr. Worlledge for the defendants. 

The conviction set out in the plea is good, 
of the act of Parliament. The entering bjr 
night on land appears to be the gist of the 
offence created by the act, rather than the 
intention to kill game by night. The object 
of the act clearly was to prevent nightly 
conflicts, which the entry alone on the land 
was likely to produce. The terms of the 
act have been followed, and that is always 
suflicient, if the offence consists of a simple 
fact, provided the words in the conviction 
are used in the same sense as the words in 
the statute on which it is founded. In an 
indictment or declaration founded upon a 
statute, it is, generally speaking, sufficient 
to pursue the words of the statute. Rex v. 
C handier, 1 Ld. Raym, 581 ; Rex v. Speed, 
Ibid. 583 ; Mann v. Davies, 3 B. & Aid. 
103 ; Rex v. Marsh, 2 B. & C. 717 ; Rex 
V. Stevens, 5 East, 260 ; Rex v. Capewell, 
5 C. & P. 549 ; Paley an Canmctions, 108. 

Mr. Gunning was heard in reply. 

Ct<r. adv. vulU 

Lord Denman, C. J., now delivered the 
judgment of the court. In this case mauy 
important matters were discussed in the ar- 
gument, but there is only one point to which 
we find it necessary to advert. The defend- 
ant's plea cannot be supported unless the 
conviction is gotxl in point of law. The 
plaintiff contends that it was invalid for 
want of setting forth that he entered the 
tlose with intent to kill game there. The 
defendant's counsel admitted that the con- 
viction as laid could only have been proved 
by evidence of the intent shown to kill game 
then>; but he argued, that the statement in 
the conviction of the offence, being in the 
terms of the act creating it, was sufficient, 
althf iigh more be necossary to be proved 
by tl e evidence. This proposition is un- 
doubtedly too extensive. The rule laid 
down in Paley ofi Convictions, that it is suf 
ficiciit to follow the words of the act, **un. 
less the offence be of u complicated nature," 
IS open to two objections : it does not rest 
upon any authority, nor does it furnish any 
criterion by which justices of the peace or 
this court can discover what causes are 
thus comprehended. 

Ii. favor of the defendant's general pro- 
position, the case of Rex v. Marsh, (2 B. 



& C. 717.) was cited, where Littledale, J^ 
held the contrary opinion, declaring that, 
"generally speaking, it is sufficient in an 
indictment or a declaration founded on a 
statute, to pursue the words of the statute ;" 
which is undoubtedly true, but imports that 
there are cases in which it would not. The 
decision there, which dispenses with the 
word, knowingly, as qualifying the posses- 
sion of game, appears to be founded on the 
defendant's trade, and the duty imposed on 
him by the act as a carrier. In James Vm 
Phelps, (11 Ad. & El. 483 ; 3 Per. & Dav. 
331) which was a case for a malicious pros- 
ecutioh, where the defendant had indicted 
the plaintiff for felony in obstructing the 
working of a mine, some members of the 
court expressed an opinion that nn obstruc- 
tion, not wilful or with knowledge, could 
not amount to a felony on general principles. 
And I well remember, although the words 
are not reported whore the case is, (in the 
11th Adolphus & Ellis, and 3d Perry <& 
Dav.) that it was stated that the case 
of Rex V. Uriah Garden (4 Bare. 2279,) 
was a distinct and pointed authority for the 
purpose of showing that the words of the 
acts are not universally all that must appear 
on the conviction. There the charge waa 
for fishing in a pond. It was held naught 
for want of negation of the owner's consent ; 
and the same argument here resorted to 
would have supplied that defect, and was 
pressed on the court, who said, however, 
** The offence intended in this conviction is, 
fishing in the fishery of Mr. Hayne, being 
private property ; ])ut all this might be done, 
for aught that appears upon the conviction, 
with the consent of the owner ; the (act 
ought to appear so that the court may be 
able to judge whether the conviction be 
agreeable to law. If the owner had been 
the complainer, that would show his dissent, 
but this conviction is upon the complaint of 
Martha Buxton, and it does not appear that 
the defendant has been guilty of fishing in 
any water, being private property, without 
consent of the owner." As in that case the 
consent of the owner was required to be 
negatived in the conviction, so in the present 
case the necessity of its alleging an intent 
to kill game there is deduced trom the enor- 
mous consequences which would otherwise 
follow. For it cannot be disputed that the 
omission would leave any man open to a 
summary conviction as an offender against 
the 9 Geo. 4, c. 69, § 1, who shall enter 
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the land of another at an early hour during 
that period which the statute defines as night 
time, with the intent to pass over such land 
in order to arrive at preserves of his own, 
and there shoot his own pheasants. The 
conviction states, in the terms of the act, 
that the plaintiff entered the close unlaw, 
fully, but we do not know in what sense 
that word is used. The justices may have 
thought it unlawful to enter into the close 
with the remotest purpose of killing game, 
or they may possibly mean that the entry 
was unlawful as a trespass on the land of 
another. If such was their meaning, the 
fact ought to have been averred, and, if that 
ground of illegality was held essential to 
the offence, the decision in Corden's case 
would prove that the absence of the owner's 
acquiescence ought also to be averred. 

Two cases which occurred at the assizes 
before two of my learned brothers were 
cited. Rex v. Gainer, 7 C. &. P. 231 ; and 
JUg. V. Davisy 8 C. &. P. 759. In the 
former, the indictment, framed on the 9th 
section of the same act, alleged that three 
defendants entered a wood armed, with the 
intent to kill game there. My brother 
Coleridge held that strict proof of that pre- 
cise intent was requisite ; observing, that 
although they intended to kill game in every 
other cover in the country, that indictment 
could not be proved without evidence of 
their intention to kill game there. It was 
not holden, or even argued, that the word 
there could be rejected as surplusage. The 
other case occurred before my brother Pat- 
letofi, who held, in the first place, that the 
arming of one of the party was not the arm- 
ing of all, so as to satisfy an indictment on 
the same section. This alone secured the 
defendant's acquittal ; and there was no 
absolute necessity for inquiring whether the 
intent must be to kill game in the place en- 
tered. But the leanicd judge pointed out 
the deficiency of such proof as fatal to the 
prosecution. 

There are, however, strong reasons for 
dispensing with such intent in the descrip- 
tion of misdemeanors, which do not apply 
to an offence made the subject of summary 
conviction. In the former case, the mis- 
chief against which the act appears to be 
directed is, danger to the public peace, pro- 
duced by the assemblage in the night of 
armed numbers in pursuit of game ; the 
place where the game is to be killed is 
wholly immaterial, and it is not impossible 



that the cases cited may deserve mon^ con- 
sideration ; but, when tht* thing dtuidunced 
by law is the entry of a close for the purpose * 
of killing game, the words of thomsoives 
carry, in an ordinary 8on«o, the impression 
(although they do not necessarily purport) 
that the intention is to kill game there. 
The probable result of not restricting the 
sense of the clause has been already pointed 
out as too monstrous to have beei^ contem- 
plated. The learned counsel, indeed, ad- 
mitted on the argument that the sense ought 
to be so restricted, and that it is, in fact, so 
restricted by the very words employed in 
the statute ; and hence the omission objected 
to makes no difference. A doubt was felt 
on the bench whether that admission was 
not too large. On reflection, it appears to 
us to be no more than the principle of former 
cases requires ; that principle being, that 
where a certain act is made punishable by 
summary conviction, which act may bo law- 
ful under certain circumstances ought to be 
negatived in the conviction. None of us 
doubt, that where the proof must negative 
such circumstance, the allegation in the in- 
strument of conviction ought to do the same. 
This principle is well expressed on a simi- 
lar, though not exactly the same occasion, 
in Regina v. Baines, 2 Ld. Raym. 1265. 
Proceedings, in cases of this nature, which 
are to deprive a man of his freedom in a 
summary way, without letting him be tried 
by his peers, are always construed strictly, 
and never supplied by intendment of matter 
which does not appear on the face of them. 
Our judgment must therefore be in favor 
of the plaintiff. 

Judgment for the plaintiff. 



Doe rf. Clabkr p. Sscarridoe. — 9fA /a/y, 
1845. 

TENANCY FBOM VEAR TO YEAR XBWLY 
CREATED NOTICE TO QUIT. 

A tenancy from year to year, so long as both parties 
please, is determinable at the end of the fir^t 
year, unless, in the creation of the tenancy, the 
parties introdiire provisioi? showing that they 
contemplated a tomuoy for two years, at least. 
Where, therefore, after the expiration of a term at 
. Lrfidy day, 18 i2, the tenant held over without 
any express agreement, and paid the usual rent 
at Midsiummer, 1812. HehU that the tenancy 
thereby created was dutermined by a notice to 
quit at Lady day, 1h43. 

Ejectment by landlord against tenant. 
On the trial before Patteson, J., at Eieter, 
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at the summer assizes, 1844, a nonsuit was 
applied for, on the ground that a proper 
notice to quit had not been given under the 
circumstances, which are fully stated in the 
judgment of the court. The learned Judge 
was of opinion that the doctrine as to notice, 
in the case of a tenancy from year to year, 
newly created, did not apply where a tenant 
held over afle^/ the expiration of a lease, 
and, therefore, refused to nonsuit the plain- 
tiff. 

CroiDdet obtained a rule for entering a 
nonsuit, or for a new trial. 

Cockbum and Baratow showed cause. A 
person holding over afler the expiration of 
a lease is a trespasser, until the relation of 
landlord and tenant is re-established by 
payment of rent or some other act. Why 
should a tenancy from year to year be in- 
ferred? In all the cases a tenancy from 
year to year has been created by the terms 
of the holding. [Coleridob, J. — How do 
you get at the presumption of a tenancy for 
one year?] Because there is a yearly rent, 
and the landlord is not to be permitted to 
eject a party suddenly, and deprive him of 
the profits, after having allowed him to re- 
main in. And here there has been a notice 
to quit. [CoLERiDGB, J. — If it was a ten- 
ancy for a year certain, why should that 
notice have been given ?] It was unneces- 
sary ; but it asserts that the party had no 
right to hold beyond that time. The fol- 
lowing cases were cited : Agard v. King^ 
Cro. Eliz. 775 ; Legg v. Strudwicky 2 Salk. 
414 ; Right d. Flower v. Darby, 1 T. R. 
159 ; Doe d. Chadborn v. Greent 9 Adol. de 
Ell. 658 ; 1 Per. &: D. 454. 

CrowdeTf contra. — The notice to quit was 
improper. [Patteson, J. — ^Is there any 
case in which it has been held that a ten- 
ancy for two years exists where there has 
been only payment of rent, and no terms of 
holding leading to that conclusion ? There 
may be a tenancy for one year. He re- 
ferred to 4 Bac. Abr. 839, 1th erf., tit, 
*^ leat/es and terms for years^^^ (L.) 3.] In 
Bishop V. Howard, 2 *B. & C. 100, 102, 
Abbott, C. J., said, " It occurred to me at 
the trial, that the refusal to quit at M idsum- 
mer, and the payment of rent at Michaelmas 
and Christmas, were facts on which a new 
contract of renting the premises might or 
might not be presumed." [Patteson, J. — 
You want to state it as if there was no ori- 
ginal demise in 1842. You cannot do so, 



according to Doe d, Roinnsmiy v. Dobeil^ 1 
Q. B. Rep. 806 ; 5 Jur. 434 and Berrey r. 
lAndley, 9 M. & 6. 498; 5 Jur. 1061.] 
Those cases only establish, that, when there 
is a holding over, the period of determining 
the tenancy must be ascertained by refer- 
ence to the terms of the original lease. 
[Patteson, J. — ^And therefore, the holding 
over does not create a new tenancy. You 
must contend, from the mere &ct of a party 
being in possession of land aAer the expira- 
tion of a lease, that he has a right to hold 
for two years.] Coleridge, J., referred to 
Doe d. Bree v. Lees, 2 W. Black 1171. 
Ciar, ad, vulL 

Lord Dbnman, C. J., now delivered the 
judgment of the court. In this case, the 
defendant held of the lessor of the plaintiff 
under a written agreement for a term which 
expired at Lady day, 1842 ; after that day 
he held over without any express agreement 
He paid the usual rent at Midsummer, which 
was accepted by Clarke, the lessor of the 
plaintiff before Michaelmas, 1842. Clarke 
gave the defendant notice to quit at Lady 
day, 1843. The defendant did not quit at 
that time, and after that time Clarke dis- 
trained for the balance of rent due at Lady 
day, 1843. It is plain, that, under these 
circumstances, a tenancy from year to year 
arose, and the question is, whether it enured 
for two years certain from Lady day, 1842. 
Now, a tenaucy from year to year lasts only 
so long as both parties please, that is, it is 
determinable by either party at the end of 
any year 'by giving notice to quit, half a 
year before the end of that year. There is 
no reason it should not be so determined at 
the end of the first year as well as at the end 
of any subsequent year, unless the parties 
have by express contract prevented such de- 
termination. In Agard v. King, Cro. Eliz. 
775 ; Doe d. . Jackfin v. Carttvrighi, 4 
East. 29; Bellases v. Burbrich, cited in 2 
Salk. 413; S. C. 1 Lutw. 213; Leqg v. 
Hardwick, 2 Salk. 414 ; Birch v. M^right, 
1 T. R. 378 ; Dot d. Chadborn v. Green^ 9 
Adol. & Ell. 658 ; 1 Per. & D. 454 ; and 
Beg V. Chawton, 1 Q. B. Rep. 247; 5 
Jur. 245, such express contract appears 
either by the pleadings or by the evidence. 
In this case there is no such express ccn- 
tract, but the tenancy for two years at least 
is supposed to be implied of necessity by 
law under such circumstances. The case 
of Bishop V. Howard, 2 B. <k C. 100. was 
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cited for the defendant, some words which 
fell from Lord Tenterden being supposed to 
be applicable ; but on looking at that case, 
it will be found the words there used do not 
afiect the present question ; they only show, 
that, by holding over the payment of rent as 
rent, a tenancy from year to year is created ; 
but they do not touch the question when that 
tenancy may be determined. We are of 
opinion that a tenancy from year to year, so 
long as both parties please, is determinable 
at the end of any year, the first as well as any 
subsequent year, unless in the creation of 
the tenancy the parties introduce provisions 
showing that they contemplated a tenancy 
for two years at the least ; here there are 
no such words; the notice to quit was, 
therefore, sufficient. We are aware that 
this decision may appear at variance with 
the impression which has prevailed in West- 
minster Hall. But the authorities, when 
examined, certainly do not warrant the con- 
clusion that has been drawn from them for 
the reasons above given ; and it would, in- 
deedy be absurd in principle, and inconsist- 
ent ^vith the contract itself, to hold that the 
tenancy existed from year to year, determin- 
able by half a year's notice by either party 
at the end of any one year, and yet hold that 
neither can give such notice during the first 
year. We are therefore, of opinion, that 
the rule must be disharged. 

Rule discharged. 

Dob d* Flsmino v. Sombrton — 17 Aprilt 
1845. 

EYIDENCS. 

Secondary evidence may be given of a notice to 
quit, without notice to produce the original in- 
strument. 

Ejectment by landlord against tenant. 
On the trial before Alderson, B., at the Lent 
assizes for Surrey, it was proved that a no- 
tice to quit had been duly served upon the 
defendant, and a duplicate of the notice was 
produced. It was objected, that no notice 
to produce the original had been given. The 
learned Judge overruled the objection, and 
a verdict was given for the lessor of the 
plaintiff. 

Pearson moved for a new trial. The du- 
plicate was improperly received in evidence, 
there having been no notice to produce the 
original. The original is a document by 
the operation of which the tenancy is deter- 
mined ; it is not merely a notice. Lanauze 



V. Palmer, M. df M. 31 ; Shaw v. Mark* 
ham, Peake N. P. C. 165; Langdon v, 
Hullsy 3 Esp. 156 ; Grave v. Ware, 2 Stark 
N. P. C. 174 ; Kine v. Beaumont, 8 B. dc 

B. 288 ; Anderson v. ilfoy, 3 Esp. 167 ; S. 

C. 2 B. &: P.237 ; Colling v. Treweck, 5 
B., & C. 394. 

Lord Denman, C. J. — We ought to con- 
sider it settled that a notice to quit may be 
proved by a duplicate or examined copy, 
without notich having been given to produce 
the original. If there should be any defect 
in the original notice to quit, the defendant 
has it in his power, and could produce it. 

Patteson, J. — In the case of a notice of 
dishonor, it had been expressly decided that 
a notice to produce the original need not be 
given. Swain v. Lewis, 2 C, M. df R. 261. 
The same principle applies to a notice to 
quit, and we ought not to shake it. 

Williams and Wight am, J. J., concurred. 
Rule refused. 



EXAMINATION OF STUDENTS. 

On a recent occasion prior to the com- 
mencement of the examination of the candi- 
dates for admission to practice as attorneys, 
the examiner delivered an address, from 
which we extract the following : 

'* And now, let us suppose, that you have 
all reached the goal of your wishes : an 
agreeable hypothesis; to which you will 
not object, and which we readily entertain. 
Let us take a brief and rapid glance both 
backward and forward. You will have 
achieved a great step in life, upon which your 
future well-being must materially depend. 
Enter, then, upon the career opened to you, 
with a frame of mind best calculated to en- 
sure your success in it; with a due sense 
of your manifold obligations both to God 
and man. Time was, when a young man 
entering upon the preparatory studies of the 
legal profession, (it matters not for what 
branch of it he is designed) had few helps, 
little encouragement, and almost insupera- 
ble difficulties to contend with ! Exposed 
to the temptations of society at an ago when 
the imagination and the passions, easily 
excited, are his worst enemies, (traitors 
within his bosom, ever ready to betray him,) 
a young man had formerly little to invite or 
influence him, to choose the better path of 
virtuous endeavor. Lonely, indeed, and 
dark and rugged was the way, if he did es- 
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saj to explore it. He was without a guide 
to * aUure to brighter worlds — and show the 
way ;' and no one seemed to take an inter- 
est in his improvement. How different is 
the case now, this building, these walls, 
sufficiently attest! Every inducement is 
held out — every facility afforded to mental 
improvement. No pains are spared by 
those with him, about him and above him, 
to promote the spread of education. All are 
combined and associated, with the co-ope- 
ration of the highest ranks, (of all who grace 
and adorn the bar and the bench) in his favor, 
to adxance intellectual culture — the Georgics 
of the mind : (that beautiful, truthful, and 
tasteful expression !) and with the improve- 
ment of the individual, the unwearied exer- 
tions of the same zealous society and its 
enlightened coadjutors, closely connected 
M'ith it — the elevation of the profession. 
For these and other advantages, every stu- 
dent ought to feel that he owes a deep debt 
of gratitude for the past ; and no slight part 
of it, to this excellent institution, its original 
founders and present supporters. 

'^ But now, let us suppose him entering 
upon the practice of the profession, with a 
competent knowledge of its duties, the fruits 
of his judicious and well-directed labors : 
what are his l>bligations for the future? 
They cannot be better viewed than by the 
sober light of our earliest guides and sim- 
plest instructors. By these we were com- 
prehensively taught, that our highest obli- 
gation was to discharge effectively, the 
duties of the station in which we are placed. 
And in what station can a qualified, respon- 
sible being be placed, with more of claim — 
of occasion^-of opportunity for the display 
of that enlarged usefulness which most ex- 
alts and dignifies our nature, than in the 
practice of the law? — of that law, which, 
according to its admirable Commentator, 
^ engages in its theory all the noblest fac- 
ulties of the mind, and exercises in its prac- 
tice all the cardinal virtues of the heart.' 
This is eloquently said; but I dwell not 
upon glowing expressions. I feel that what 
falls from mc in this chair, ought to be plain 
and eminently practical, suited to all capa- 
cities and the every-day business of life. 
All me^ are not gifted with brilliant talents 
— all have not enjoyed opportunities of being 
extensively and profoundly learned ; but 
every man can be attentive and useful and 
diligent in his calling ; and just and upright 
in all his dealings ; and promote justice and 



lienevolence. And then will be seen how 
much of the influence he will exercise upon 
the minds and feelings, the character and 
conduct of others, must depend upon his 
own deportment. The respectable attorney 
(whatever may be supposed) is almost al- 
ways a peace-maker and a settler of dis- 
putes, without litigation, where it is practi- 
cable. He will be oflen called upon to 
mediate between fierce and excited dispu* 
tants ; between profligate husbands and un- 
reasonable wives ; between refractory, dis*^ 
obedient children, and unkind and unnatural 
parents ; how much of his weight must de- 
pend upon his being himself a prudent, 
sober-minded man ; a good husband and a 
good father. It will lie often within the 
sphere of his influence to assuage, perhaps 
: sometimes to redress, the ' poor man's 
I wrong ;' to mitigate, and it may be, to with- 
i stand, the * proud man's contumely ;' how 
desirable is it, that he should himself 'bear 
his faculties meekly,' and never be uoneces- 
sariiy harsh and tyrannical in tbedischaine 
of duties that though sometimes necessary 
and unavoidable, yet ought always to h% 
painful to him. Consulted upon every great 
occurrence of life — on marriages — on deaths 
—on the acquisition, transfer, alienation and 
disposal of property — possessed of a know- 
ledge of every man's most private affairs— > 
invested with the only confidence, which 
the law regards as inviolable how grave a 
responsibility is he under, to add to intelli- 
gence, integrity ; to skill, discretion ; to 
practical experience, spotless honor! Then 
will his recompense be found in the respect 
and esteem of his fellow-countrymen. May 
such be your practice and such your re* 
ward ! " 

During the discussion of a ministerial 
measure in the House of Commons, Sir 
Robert Peel made some pungent allusions 
to those who, without having the power 
actually to defeat his policy, were yet very 
successful in causing delay. Referring to 
the leaders in this sort of work, he reminded 
the House that " when travelers in the East 
do not want to go too fast they put SLJaekast 
in front !" 

In what respect does Benjamin Franklin 
resemble Judge Edmonds ? An$, The one 
bottled lightning— the other jugged Big 
Thunder. 
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SLANDER. 

WHEN THE COMMUNICATION OF SLANDEROUS 
WORDS IN ANSWER TO AN INQUIRY IS 
FBIVILEDGED . 

At a general rule the liability of a party, 
who uses and pablishes of another express- 
ions which amount in law to slander, does 
not at all depend upon the actual con- 
sideration of the particular motives pre- 
vailing at the time. It is enough that the 
words are found to be per se actionable, in 
order to warrant therefrom a legal impli- 
cation of existing malice. To this general 
mle, however, there are some exceptions 
classed under the distinctive denomination 
of " priviledged communications ; " and 
when it is remembered that in an action on 
the case founded on statements of the latter 
description, the question of malice becomes 
an ingredient so essential to success, that it 
cannot, as in ordinary cases, be left to mere 
inference, but must expressly, and in fact 
be proved, the importance of a decision, 
tending to settle and define what is to be 
considered a " priviledged communication,'' 
must, unhesitatingly, be admitted. Of this 
character is the decision of Griffin v. Ijewis, 
3 I^ew York Legal Observer^ 330 S. C, 9 
Jmrial, S90 ; and in now briefly adverting 
thereto every observation will be limited 
to that particular kind of priviledged com- 
man^ieation, the nature and extent of which 
the case in question very accurately defines, 
namely how far the communication of slan- 
derous words in answer to an inquiry by a 
person who is interested in knowing 
whether they have been previously u.'«ed 
or not, can be so considered. The first 
case to which it is necessary to refer is, 
that of Twogood v. Spyrtng, 1 C. M. & R. 
There the defendant, who was tenant of 
certain premises, for whom in the capacity 
of a journeyman carpenter, the plaintiff in 
the action had been sent by the landlord's 
a^nt to do certain work, charged the platn- 
tifr, in the presence of a person named Tay- 
lor, with being drunk, and havlhg broken 
opaii hta (thedtfewlant's) cellar door. Upon 



the then denial of this charge, the defendant 
went and complained in similar terms to 
the landlord's agent by whom the plaintiff 
had been employed, and subsequently re- 
peated, in reply to an inquiry by Taylor, 
and in the absence of the plaintiff, that he 
was confident the plaintiff had broken open 
the cellar door. On this state of facts it 
was contended in support of a motion for a 
nonsuit or new trial, that these were privi- 
ledged communications, and that, therefore, 
the question of malice should have been 
left to the jury. After taking time to con- 
sider, the judgment of the court was de- 
livered by Parke B., in the course of which 
it is laid down, that the communication to 
the landlord's agent, and that made in the 
presence of Taylor, were to be considered 
as priviledged ; but that the subsequent 
one, made in the absence of the plaintiff to 
Taylor, could not be so considered. The 
ground, on which the decision, with respect 
to the first charge in the presence of Tay- 
lor, rests, is that of its being made by one 
who was to be considered as standing in the 
relation of master to the plaintiff, and it 
may be well to quote a portion of the 
judgment relative to this point, as it will 
be found of some assistance in determining 
the practical application of the law. In 
Griffiths v. Lewis, Mr. Baron Parke observes 
" I am not aware that it was ever deemed 
essential to the protection of such commun- 
ication, that it should be made to some per- 
son interested in the inquiry alone, and not 
in the presence of a third person. If made 
with honesty of purpose to a party who has 
any interest in the inquiry, (and that has 
been very liberally construed, Child v. 
Affleekj 4 Man. & Ry. 590. 9 Barn. & Cress. 
403) the simple fact th&t there has been 
some casual bystander cannot alter the na- 
ture of the transaction." And again, " the 
mere fact of a third person being present 
does not render the communication abso- 
lutely authorized, although it may be a 
circumstance to be left with others, inclu- 
ding the style and character of the language 
used, to the" consideration of the jury, who 
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where an in&nt hires a horse he will not 
be liable in an action on the case (or an 
immoderate use of it, the ofience arising 
dearly out of the mere breach of the agree- 
ment; bift had he refused to Fetum ii, or 
willingly killed the horse, for such wrongs 
it would seem that his nonage would not pro* 
tect him. Howieit r. Hawhtt^ 4 Camp. 1 18. 

On the same principle it was held. Green 
Y. Greenbank^ 2 Marsh 485, that in&ncy is 
a bar to an action fi>r a breach of a warranty 
of a horse, though framed in an action on 
the case for droeit, the foundation of the 
action being a breach of the undertaking, 
whether the action is framed in assumpsit, 
or case for the deceit. 

An infant who has goods delivered to him 
on a contvact of sale is not liable either in 
tTDver or detinne, inasmuch as the delivery 
was in pursuance of a contract by which the. 
return of the goods was not contemplated, 
(Johnwn v. Pte, 1 Lev. 169 ; 1 Keb. 905, 
S. C.) a circumstance which distinguishes 
these cases from the case of Miila v. Gra- 
ham^ 1 N. R. 140, above quoted. 

There are instances in which an action 
of debt anddetinue has been biougbt against 
an infant upon his refusal to pay for or re- 
turn goods sokl to him, and a plea of infancy 
to the count in detinue was not pleaded, and 
Mr. Chitty, in his work on pleading, vol. 1, 
p. 124, 6lh ed., says, " if an infant buys 
goods and he refuses to pay for them, dcti. 
nue lies for the goods." 

SUIT AGAINST TRUSTEES. 
The institutfon of a suit against trustees 
for the administration of the trust does not, 
it seems, necessarily suspend its execution. 
There is no reason why the mere Institution 
of a suit should have this effect. In a re. 
cent case that came before Vice Chancellor | 
Wigram, he observed, "if the court has as- 
sumed the exeoution of the trusts, it will be 
highly inconvenient, if not impracticable, 
for the trastaes afterwards to act indepcnd- 
ently of the court ; the court, however, in 
the absence of any misconduct on the part 
of the trustees, docs not deprive them of the 
exercise of their discretion. It only re- 
ouires them to act under its control. But 
the mere filing of a bill cannot have the 
eflfhot of preventing trustees from doing acts 
neeessary to the (Kie execution of the trusts 
which are imposed on them. Such a rule 
miglit in many cases operate to destroy the 
tnutB altogether. ^ ^ -- 
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COURT OF APPEALS— FLORIDA. 

Before the Hon. DILLON JOURDAN, President 
Jndge, vnd Associate Judges the Hon. ISAAC 
H. BRONSON, the Hon. SAMUEL W. CAR- 
MACIC, and the Hon. SAMUEL J. DOUGLAS. 

John HAsnm qdm^r appellant v. Pattbk- 
soN et al.^ appellees — January Term. 
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SKTTXJBMBNT— TSnST 

FABTinOK. 



By deed of Marriage settlement executed in South 
Carolina, in 1807, certain negro slaves, the pro- 
perty of the intended wife, were conveyed to 
trustees with consent of the intended husband ; 
upon the trust following amonrnt others, " that 
tf the tvife should turvive the huMband^ hoeing 
children, then that the trustee* should stand 
possessed of the slaves and their increase, for 
the use, benefit and behoof of the undoto and the 
Mtdren of said intended marriage as tenante 
in comnum." The marriage was solemnized and 
the property held by the trustees during the ijua- 
band's life. He died in 1810, leaving one child, 
the issue of that marriage. His widow married 
again in 1812, and upon this second marriage, a 
deed of settlement to the same trustees, and in 
terms precisely similar to the first, was executed. 
There was no issue of this marriage, and the sec- 
ond husband died also. A third took her to wife, 
and he also died childless. On the occurrence 
of the third marriage tliere was no deed of mar- 
riage settlement On a bill filed by the widow, 
it was alleged that the slaves were in the last hus- 
band*s possession during the coverture, that A. L 
W., the ide is8\ie of Uie first marriage, and as 
such tenant in common with the complainant* 
was of full age, and that a partition in all respects 
satisfactory was made of the slaves by decree of 
Jackson county court, the validity of which, 
however, was questioned — that one moiety in 
value was delivered to said A. L. W., and' the 
other remained in the poseession of complainant 
ond her husband — that he died greatly embar- 
rassed, and that the slaves have been taken in 
execution for his debts. 

The bill claimed the interpositioD of the court on 
the ground that the property was protected by 
the first deed of marrialge settlement from the 

- - 

* This case was sent to us by one of the leading 
members of the bar of Florida,. who, we presume* 
was one of the counsel in the case. On refierring 
to p. 275 ante, it will be seen that we reported 
what we thougnt was the opn»aoN of the court 
in this caBe> (and which was sent to us by the 
iearaed president, Judge Joardsn ;) it seems, how* 
ever, that such opinion was the mere dissenting 
opinion of Judge Jourdan. We lose no time in 
correcting the error into which we have fallen. 
From the way in which that opinion was prepared 
we suppived it to be the opimion tf^ OMirf, and 

r^^^:^ p-^^ « 11 "^AWL \ ^^"^ ^® dissenting opioipa of Jv^gs Jouidna had 

Cape V. J?«H, 8 Hare, 245. 'no<5eens«nf to 3. 
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marital rights of the third husband— it bein^ a 
continuing trust. It also prayed an injunction 
against tne judgment creditors and a decree 
against the executor of the deceased, for the lives 
Of the slaves since his death, as a preferred claim. 

Meld by the court, (JouRUAN, J%, ditBenting) upon 
demurrer to the bill, that the purposes of the 
deed of trust, being to protect the property against 
the marital rights of the husband, were fulfilled 
at his dk»ath. That the widow and the infant 
then became invested with the legal estate by 
operation of law, and the possession of the pro- 
perty (it being personalty) having been surren- 
dered by the trustees, the trust estate terminated, 
the title of the widow and her son became com- 
plete, aAd the \e^ estate in the slaves vested in 
them as tenants w common. 

Heid also, that the second deed being in terms like 
the first, the trust thereby created terminated at 
the death of the second husband. 

Meid also that there being no marriage settlement 
on the occasion of the third marriage, the mari- 
tal right of the husband attached. 

Beld also that the partition of the property made 
in this case (the parties bein^ of full age and 
consenting) was valid and binding. 

Beld also, Uiat even if the marital rights of the 
husband had not attached, yet that the claim 
for hires, since his death, would at most be but 
a simple contract debt against his estate, to be 
discharged /TO rata with other debts of like dig- 
nity. 

The circumstances of this case are fully 
stated in the adjudication. 

DoueLASf J., delivered the ofunion of the 
Court* — Thin ease comes Co this court upon 
an appeal from a decree of the Judge of the 
Superior Court of Jackson county, pro- 
nounced at the Spring Term of 1842. 

A bill was filed in that court on the Idth 
day of March» 1840, by Esther Patterson, 
setting forth that the complainant some time 
in the year 1807, then a feme sole, resided 
In the State of South Carolina, and was law- 
felly possessed in her own right of certain 
negro slaves named in the bill : that, being 
about to intermarry with one Elisha Wood- 
ard, a deed of niarrtage settlement was made 
and entered into, with full knowledge and 
consent of said Woodard; by which the 
slaves were conveyed to trustees for the 
purposes set forth in said deed, one of which 
was, that if the eomplainant should survive 
the said Elisha Woodard, having at tho 
lime of his death children of the said intend. 
ad marriage, then and in that event and 
contingency, the trustees and the survivor of 
them, his executors and administrators should 
stand possessed of the said negro slaves and 
their future increase and issue, for the use, 
benefbL and behoof of the complainant so 
surviviQgy and the children of said intended 
juarjriaicey as tenants in common* 



The marriage was solemnized between 
the complainant and Elisha Woodard ; the 
slaves were held by the trustees in accord- 
ance with the provisions of the deed, until 
the dearth of Woodard, which took place in 
the /ear 1810, leaving one child, the solo 
issue of the marriage, and his widow him 
surviving. 

The bill further states, that sometime in 
the year 1812, the complainant again inter- 
married with one Obediah Fey: that a deed 
of settlement similar in all respects to the 
one made and entered into previous to her 
first marriage with Woodard was executed, 
and the same trustees Interposed. By this 
marriage there was no issue, and Fey, the 
second husband, died sometime in the year 
1814. "^ 

The bill further states, that sometime in 
the year 1816 the complainant again inter- 
married with one William Patterson, of the 
State of Georgia : that previous to this mar- 
riage no new deed of settlement was made 
to protect the property from the marital 
rights of the third husband, it being deemed 
unnecessary, as it was considered by the 
parties that the property was still vested in 
the trustees for the purposes of the settle- 
ment. 

The bill then alleges that the slaves were 
in the possession of Patterson during the 
continuance of the marriage with complain- 
ant : that Alfred L. Woodard, the sole issus 
of the first marriage, and as such tenant In 
common with the coAnplainant, was of full 
age, and that a partition in all respect^ sat- 
isfactor)', was made of the slaves, by decree 
of the County Court of Jackson countv ; and 
one moiety in value delivered to Alfred L. 
Woodard, the issue of the first marriage ; 
and tho other moiety left in possession of 
complainant and her husband Patterson : 
that Patterson died greatly indebted and 
embarrassed, that his executor has taken 
possession of the slaves, and that they are 
in danger of being taken in execution to 
satisfy his debts. 

The bill then prays, that the creditors of 
Patterson be perpetually enjoined from levy. 
ing their executions on the slaves, or in any 
manner intermeddling with them, and that 
the executor of Patterson be required to pay 
over to the complainant the hires of said 
slaves since the death of Patterson, and that 
the amount of such hires be, when ascer- 
tained, a preferred debt against the estate 
of said Patterson. 
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The injuiiclioii prayed for against the ex- 
eeutor and the creditors of Patterson was 
granted ; and the writ issued in dtie form 
on the 13th day of March, 1840. 

To the bill there was a general demurrer ; 
and the cause came on to be finally heard 
on the bill, and the demurrer thereto, at the 
Spring Term of Jackson Superior Court, 
1842. 

The court Mow decreed, that as the pro- 
perty belonged to compkiinant beibre her 
first marriage with Woodard ; and as it was 
the intention of the parties to protect it from 
has marital rights during the coverture ; such 
intention created a continuing trust that ex- 
tended to all subsequent marriages; and 
that the marital rights of lier third husband 
Plttterson did not attach, nor was it liable 
in the hands of his executor for his debts. 

That one moiety of the hires of the slaves 
since the death of her husband Patterson, 
was due to complainant, and decreed pay. 
ment of the same by his executor, in pre* 
ferenoe to any other debts against the estate: 
that complainant was entitled to possession 
of said slaves, and decreed a delivery of them 
by the husband's executor. 

That the judgment creditors of Patterson 
be perpetually enjoined from proceeding 
against the slaves, and that the executor be 
testrained from selling the same. From the 
decree of the court below, an appeal is ta- 
ken to this court. 

The question for this court to decide is, 
did the trust estate cease on the termination 
of the second marriage with Fey 1 for it is 
admitted by the demurrer, that during the 
continuance of that marriage, it was pro- 
tected by the deed of settlement. 

The equity set up in the bill and relied 
upon is, that the settlement made in con- 
templation of the first marriage with Wood, 
ard, extended to, and protected the property 
of complainant from the marital rights of 
the thixti husband, without any new convey* 
ance for that purpose. If this be true, the 
second deed of settlement equally protects 
it, being in all respects like the first, it must 
be governed bv the same rules. 

The general rule is, that a trust estate is 
not to continue beyond the period required 
for the purposes of the trust. 4 Kenl^s Com* 
S04. In the consideration of this case, let 
us apply this rule and see what were the 
objects the parties had in view in creating 
this estate. 

The most obvious purpose of the trust 



settlement in the present case, was to pro- 
tect the property of the wife from the mari- 
tal rights of the husband, Woodard. 

There is a manifest distinction between 
a trast in real estate, and a trust of personal 
property. A trust in real estate can be 
created and conveyed by deed or will only. 
Neither can it be terminated but by deed, 
or such lapse of time as raises the presump- 
tion of a deed. In cases of trusts of real 
estate, the legal title remains in the trustee 
until a re-conveyance by deed to the eeffm 
que ifuai. Not so of a trust of personal 
property. When the objects of a trust in 
personal property are accomplished, and 
the cestui que iru$i is in possession, the out- 
standing legal title in the trustee is annexed 
to the beneficial interest of the cestui que 
trust by operation of law, and without any 
other transfer from the trustee. 

In cases of trusts of real estate, a Coort 
of Equity alone can compel a re-conveyanee 
from the trustee to the cestui que trusty mi* 
less the trustee voluntarily convey; aacl 
hence, in those cases, where the husband 
comes into a Court of Equity to obtain poe* 
session of his wife's estate, the C<lurt wtU 
require a suitable provision to be made for 
the wife. This is on the well settled prin- 
ciples of the courts, that he who asks equity 
must do equity, and no aid will be afiforded 
by that court in opposition to this rule. 

In cases of trusts of personal property, if 
the husband were to go into a Couit of 
Equity to obtain the property of his wife, 
the only decree that court couM make would 
be to require a delivery of possession by te 
trustee to the husband, and not a re-convey- 
ance by deed or other instrument of writing 
— possession being sofiicient evidence of 
title in personality. 

And though it is equally true in regard to 
both real estate and personal property, that 
the court would require a just and equitable 
provision for the wife, if its powers were in- 
voked to aid the husband in obtaining posses- 
sion ; yet, if the trustee voluntarily conveyed 
the real estate, or surrendered to the Inie- 
band possession of personal property, on bIH 
filed for a settlement, the court would have 
no jurisdiction ; for it is well settled that 
those acts a trustee may be compelled to do 
by suit, he may voluntarily do without suit. 
Stary^s Eq.^ 248 ; Lee v. JSromi, 4 Vet. 
369 ; 2 Yes. 590. 

It cannot be pretended that in this case 
the trustees could have maintained aa actioB 
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either at law or in equity to recover from 
complainaiit and the issue of the first mar- 
riagOff possession of the slaves. 

The purposes of the trust were accom- 
piishedy and the estate had terminated by 
act and operation of law. The legal and 
equitable estate having united in the same 
persons, their titles were complete. They 
iield a legal estate in the slares as^nants 
in common. 

In the case of Pringk ^g»d others v. AUen^ 
I Hill's Ch. Cases, 135, the settlement was 
to husband and wife during their joint lives, 
and to the use of the survivor of them ; with a 
limitation over to the issue of the marriage. 
It was held, in that case, that upon the death 
of the husband, a legal estate vested in the 
wife. Suppose, in that case, the limitatioffl 
had been, as in this, to the survivor and 
the issue of the marriage as tenants in com* 
men ; the wife would, doubtless, have taken 
a legal estate with the issue as tenants in 
common, and not a mere equity. There 
being no other or fitrther limitation, she 
might have disposed of it by gift or grant, 
or might have consented to partition, or 
gone into a Court of Equity to obtain it. 

It would be difficult to discover upon 
what grounds the court below held the trust 
for the separate usaof complainant, to spring 
up and revive upon her marriage with Pat* 
terson. It is admitted that she might, and 
possibly did exercise full ownership over 
the property upon the termination of the 
second marriage, and possessed an absolute 
power of disposition over it before her third 
marriage with Patterson. She might have 
settled it in whatever manner she pleased, 
by express contract ; and her third marriage 
being without such special contract or agree* 
roent, the legal presumption must be that 
she intended the marriage itself to operate 
as a gift of it to the husband. Were it oth- 
erwise, this manifest inconsistency would 
arise, that the /eme, while sole and unmar- 
ried, would be the absolute owner of the 
property — ^might, as in this case, have it 
placed in her hands by the trustee, or be 
asaigned by her to a mere volunteer, or ta* 
ken in execution for her debts — and yet the 
marriage would not be a transfer of it to the 
husband, a purchaser for valuable consider, 
ation. Lewin an 7hwto, 153. " What an 
anomalous species of estate would otherwise 
))e^created I the feme while sole to be the 
absolute owner — in the event of her mar- 
riage the separate use to spring up ; on the 



death of the husband, the feme to be abso* 
lute owner again ; and in the event of a 
second marriage, the fetter to be renewed." 
This would indeed be a strange and mon- 
strous species^of estate, and such as could 
not be admitted without violence to the first 
principles of equity. Lewin on TVusU^ 154. 

We do not think in this case, the matter 
is aided by a resort to the intention of the 
parties in construing the deed of settlement. 
The clear intention as ascertained from the 
deed itself is, that in the event of the hap- 
pening of the contingency which did occur, 
the complainant and the issue of the mar* 
riage, should take a legal estate in the slaves 
as tenants in common. 

In the case of Foley v. BwnelU 1 B. C. 
C. 274 ; and the case of the Counlete of 
loHcoln V. Duke o/Newcoitle^ 12 Yes. 234 ; 
it was urged, that from the testator's anxiety 
to protect the property, he had given a mA 
ficient hint to the court to carry on the lint* 
itations. Afler pointing out the difficulties 
it would have to encounter, were it called 
upon to give direction to devises, the court 
held that it could go no &rther than the 
clear devise. These were cases of devise, 
in which greater latitude of construction is 
allowed than in marriage articles, to carry 
into efifect the intention of parties. 

As a general principle, if it can be clearly 
asceitained from any thing in the will, that 
the testator did not mean to use the expres- 
sions, which he has employed, in their strict, 
proper and technical sense, the court, in 
decreeing such settlement as he has direct- 
ed, will depart from his words in order to 
execute his intention. Magwe v. Sculigf 
2 Hog. 113; 5 Mad. 260. 

In cases of trust created by will, Courts 
of Equity will give them the same liberal 
construction that Courts of Law will give 
to the will itself and for the same object, 
to carry into execution the intention of the 
devisor. 

In cases of marriage settlement by deed, 
the plain intent, as gathered from the deed 
itself, will be the guide. 8 Fes^, Jr., 146. 

In cases of trusts as in marriage articles, 
the court has a clue to the intention from, 
the very nature of the contract. They are 
made in contemplation of marriage, and in- 
tended either to provide for the issue of the 
marriage or to protect the fortune of the 
wife from the marital rights of the husband. 

In such cases, the court will never go 
beyond the clear intent of the parties, as 
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set fbrth in the deed of settlement ; but will 
require proper articles of settlement before 
marriage — otherwise, the marital right of 
the husband will attach. 8 Atk. 291. 

In the case of devise, tlie settlement made 
may be in anticipation of a second marriage, 
and as the property passes from the devisor 
to the trustee, and is forever beyond his con- 
trol, it becomes necessary and proper to 
provide for the future, and secure its future 
enjoyment to the object of the testator's 
bounty. 

In the case of marriage articles, upon the 
termination of the marriage, the /erne being 
again sole, may make such settlements as 
are deemed necessary to protect her rights. 
The property comes again into the posses- 
sion or under the control of the cesttd que 
trust, to be again conveyed, limited and set- 
tled upon a subsequent marriage. 

It seems to us, that in deeds of marriage 
settlement, made to protect the property of 
the wife, it would be a dangerous doctrine 
to rely too much upon the supposed intention 
of parties, not expressed by the terms of 
the deed. The plain purposes of the deed 
should be observed, and further than this 
the courts should not go. 

It is well here to observe, that the " sep- 
arate use" spoken of in the books, is gener- 
ally, if not universally, where property is 
devised to a feme covert during the cover- 
ture. In such cases Courts of Equity will 
not let the trust fail for want of the inter- 
vention of a trustee, but will interpose its 
aid to keep alive the trust, and in some in- 
stances will impiy a trust, though none be 
expressly created, in order to carry into 
efiect the intention of the devisor. Slraf- 
ford V. Poweli^ 1 B. <k: B. 25 ; Synge v. 
Hales, 2 B. & B., 508. 

The partition of the property heretofore 
made in this case, is valid and binding up. 
on the parties, they were of full age, and 
consented to, and were satisfied with the 
partition, and this makes it as binding as if 
decreed by a Court of Chancery. 

We think there was error iii the decree 
of the court below, in making the claim of 
complainant, a preferred debt against the 
estate of her deceased husband. 

If we could think the slaves were not 
subject to the marital rights of the husband, 
and were protected by the settlement ; yet 
their hires since his death, could at most be 
but a simple contract debt against his estate, 
to be discharged pro rata with other debts 
0f like dignitr* 



For these reasons we think the decree 
of the court should be reversed with cost, 
and the bill dismissed. 

JouRBAN, J., dissenting. 

[The dissenting opinion of Judge Jourdan 
is reported ante, p. 275, See note at tiie 
foot of p. 400, ante.] 

Befo^the Hon. LEWIS H. SANDFORD, Asost- 
Tnt Vice Cliancellor of the first Circuit 

J. 6l p. Coats iv Shbpabd and others.^-Ath 
September, 1845. 

TRADE MARKS — ^ALUSNS — COSTS. 

No peraon has a right to use the names, mark«, 
letters, or other symboU, which another has got 
up or been accustomed to use, in his manufftc- 
tures or business. 

Equity will restrain such deceptive and fraudulent 
use of trade marks, by injunction, and will decree 
an account for damages. 

The alienage of the persoa whose trade madcs are 
simulateKi, and his residence in a forei^ country, 
do not affect his right to their exclusive use, 
when he has introduced them here. 

Nor is it any ar»swer to the suit, that tho simolated 
article is equal in quality to the genuine mano- 
facture. 

A commission merchant who sold the spurious arti- 
cle, knowing its faUity, was subjected to the coats 
of a suit instituted by the genaine mannfactaTer 
to restrain its further sale. 

The bill was filed by J. & P. Coats, of 
Paisley, in Scotland, to restrain the defend- 
ants from vending a spurious thread, manu- 
factured by one McGregor, in New Jersey, 
put up and labeled in exact imitation of 
CoaCs Best Six Card Thread, and so de- 
signaled on the spools and paper envelops. 

It appeared that J. & P. Coats Bad 
obtained a very extensive market in this 
country for their cotton thread thus imitated. 

The defendants were commission mer- 
chants in New York. They received tlie 
spurious thread from McGregor for sale, 
and had no interest fn its sale, except the 
conftmissions. When the bill was filed, 
they had nearly sold out the second invoice 
sent to them. The imitation thread, though 
labeled as six cord, was in fact a three cord 
thread. 

After the injunction was sensed, and on 
the day that their answer was filed, the de- 
fendants offered to pay thc^ costs to that 
time, and give up the thread they had on 
hand. This offer was refused, unless they 
would answer the bill, &c 

The defendants denied all fraud, or any 
intention to injure, &c., the complainants 
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A jobber, who bought part of the thread 
of defendants, testhied that Shepard sold it 
to him as a sparious article, and told him 
that it was an imitation of Coats', and he 
would not warrant the length. After the 
first sale, Shepard offered to furnish to the 
witness a large quantity at a higher price. 
The first price was about half the price of 
genuine thread ; the price subsequently 
asked was nearer that of Coats'. On the 
latter ground, and because of the loss of 
reputation in selling a spurious article, the 
witness declined Shepanl's oflier. On the 
first sale to him, he had told Sliepard he 
could sell a large quantity. 

The cause was heard on the pleadings 
and proofs. 

C. Edwards^ for the complainants. 

J, Butler Wright J for the defendants. 

The Assistant Vicb Chancellob. — 
The principles applicable to this case are 
well settled. 

A man is not to sell the goods or manu- 
fiictures of B., under the show or pretence 
that they are the goods and manufactures 
of A., who by superior skill or industry, has 
established the reputation of his articles in 
the market. 

The law will permit no person to prac- 
tice a deception of that kind, or use the 
means which contribute to efiect it. 

He has no right, and he will not be al- 
lowed, to use the names, letters, marks, or 
other symbols, by which he may palm off 
upon buyers as the manufactures of another 
the articles he is selling, and thereby at- 
tract to himself the patronage that without 
such deception, use of such names, dz^c, 
would have enured to the benefit of that 
other person who first got up, or was alone 
accustomed to use such names, marks, let- 
ters or symbols. 

One of the earliest cases reported in full 
is Gout ▼. AleplogUj 6 Beav. 69 note, and 
1 Chitt^s Gen. Pr, 721. Gout had been 
in the habit of manufacturing watches for 
the Turkish market, where they were 
known by the marks engraved on them, 
and acquired great repute. The marks 
were on the inside of the watches and con- 
sisted of his name in Turkish characters 
and the Turkish word ^* Fe$9endede^'^ which 
fgnifies warranted or approved. There was 
also ** R. G." and a crescent put in relief, 
and a sprig and crescent. The defendant 
procured Parkinson to make watches for 



him and had engraved on the same part of 
the watch as Gout was accustomed to do, 
the words "Ralph Gout," "Pe««endc^," 
in Turkish characters ; which watches the 
defendant consigned to Constantinople and 
sold there to the prejudice of the complain- 
ant's trade. Vice Chancellor Shadweil 
granted an injunction restraining Aleplogu 
from sending or permitting to go to Con- 
stantinople or Turkey, or to any other 
place, and from selling or disposing of any 
watches with Gout's name, or the word 
" Fessendede'* thereon in Turkish charac- 
ters, or any watches in imitation of Gout's 
watches ; and also restraining the defend- 
ants and Parkinson firom manufacturing or | 
vending such watches. 

A similar decision was made in the 
plough case, Ransom v. Bentallj before the 
Vice Chancellor, 3 Law Journal Rep. N. 
S, 161 ; and the omnibus case, 2 Keen^s 
R. 213 ; Knott v. Morgan^ before Lord 
Langdale, Master of the Rolls ; and Day 
^ Martin's blacking, Day v. Binning^ 1 
Coop. Ch. R. 489— V. C. ShadweU. 

Another, in an action at law for damages, 
will be found in Syhes v. Sykes^ 3 B. & 
Ci*es. 541, where the manufacture simulated 
was shot belts and powder flasks, stamped 
" Sykes' Patent" 

And in Millington v. JPW, 3 Mylne and 
Cr. 338, the principle was sustained by 
Lord Cottenham, in a suit relative to the 
** Crowley steel." 

In Taylor v. Carpenter^ before the Chan- 
cellor, decided on the merits, Dec. 3, 1844, 
(4 Barbour^a Abstract of Chancelior^s Deci- 
sions 68) I prepared the bill as counsel. 
The complainants, residing in England, 
had long been the manufacturers of cotton 
thread, known as Taylor's Persian Thread, 
which had acquired an extensive and valu- 
able reputation in the United States, where 
they sold large quantities of it. Their 
thread was put up upon spoob, with a 
printed paper label on each end of the 
spool, and a certain number of the spools 
were placed in a paper envelop, which was 
stamped with the name of the thread. 

The defendant had commenced the man- 
ufacture in Massachusetts of a simulated 
^* Taylor's Persian Thread," and had intro- 
duced it into the city of New York for sale* 
His imitation extended to the appearance 
and color of the spools and paper labels 
and envelops, as well as to the use of the 
name and title of the thread. In his de- 
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fence, Carpenter insisted that his manufiic* 
ture was equal in quantity and value to the 
genuine article ; and that the complainants 
were subjects of a foreign government, and 
that he, as a citizen of the United States, 
had a right to use the marks and names in 
question. 

The Chancellor held that the quaiitj of 
the imitation was immaterial, and that the 
alienage of the complainants did not alter 
their rights; and he decreed a perpetual 
injunction with costs,- together with an ac« 
count as to damages. 

A suit between the same parties, soon 
after the filing of the bill here, was insti- 
tuted in the Circuit Court of the United 
States, in Massachusetts, on the equity side 
of the court« Judge Story sustained an in- 
junction granted on filing the bill. The 
defendant put in an answer, and proofs 
were taken, upon which the cause came to 
a hearing before the same eminent Judge, 
in November, 1844. The answer admitted 
^he imitation of Taylor's black spools and 
their stamped envelops, but alleged that the 
defendant had never sold any of his manu- 
&cture as genuine Taylor's thread, nor with- 
out informing purchasers that they were of 
his own manumcture, and it set up that the 
Taylors were aliens, and the defendant was 
not accountable to any foreign manu&cturer 
for using in this country the names, trade 
marks, dsc, of such manufacturer. The 
answer also alleged that the defendant's 
thread was equal in quantity and quality to 
Taylor's. It was also set up that other 
persons were engaged in imitating the com- 
plainants' names, spools and labels. The 
proofi disclosed that the defendant had Imi- 
tated and sold both the red and black spools 
and labels. 

Judge Story in a pointed opinion (with a 
copy of which I have been furnished) scout- 
ed these various grounds of defence, and 
decreed a perpetual injunction with the costs 
of the suit. Tayhr v. Carpenter , partially 
reported in 7 Law Reporter 437. 

The Legislature of Ihis State has recently 
declared its reprobation of this kiud of pi- 
racy, in the '*Act to punish and prevent 
frauds in the use of false stamps and labels," 
passed May 14, 1845. (Laws of 1845, 
c. 279, p. 804.) This act makes it an 
ofience punishable by fine and imprison- 
ment, either to counterfeit such stamps or 
labels with intent to defraud, or to vend 
goods, &c. thus stamped, without disclosing 
the fiM^ to the purchaser. 



In this case the attempted in^iositioa 
upon the public by the manufacturer of the 
simulated article, is too barefaced to be 
questioned. 

The defendants are merely venders of 
the spurious goods, and they suppose tluU 
they are on various grounds, exempted from 
the consequences which would be visited 
upon the manufacture. 

Thus, it is saui, that they have not used 
the trade maiks of the complainats, that 
they merely sold for McGregor on commis- 
sion in the usual course of their business, 
and have acted in perfect good feith. 

Indeed they go so far as to say in their 
answer, that they had no information of the 
complainants rights, or of their manufactur- 
ing Coats' thread, until after the defendants 
had sold for McGregor. 

How this could be true of the defendant 
who sold McGregor's thread, as an imita- 
tion article made in this country, (such is 
the statement in the answer,) I cannot un- 
derstand. 

Then as to the good faith and morality of 
the transaction ; (and in all thai I have to 
say, I refer to the defendant who alone 
acted in the sales.) 

The defendants received for sale from 
McGregor, an imitation thread, carefiiUy 
put up, labeled and stamped as thread made 
by J. ds. P. Coats. They probably knew 
that there was such a house as J. ^ P. 
Coats, who made (he genuine thread. If 
they did not, they kiiew perfectly well that 
some' person other than McGregor, made 
such genuine thread that it was called 
^* Coats'," and it was in high repute in thb 
market. They therefore knew that the ar- 
ticle they were selling was spurious ; that 
it was going out to the public under false 
and deceptive colors, and was designed and 
well calculated to take in purchasers who 
were in pursuit of the genuine thread. 
They admit that they knew it was only a 
three cord thread, although it was stamped 
and labeled, ^'J. dc P. Coals' Best Six 
Cord.'* 

Knowing all these things, they sold it ; 
and so far as tlley could put it in the way 
of imposing upon and swindling the com- 
munity. 

But it is said that upon their sale to the 
jobber, by whom it was to be again sold to 
the retailers, the defendants told the jobber, 
truly, that it was an imitation of Coats^ 
thread ; in short, that they sold it as a spu- 
rious article. 
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But what then? Did the^ imagine that 
tlie jobber would be equally mnk and com- 
municative to the retail merchants and 
shopkeepers, and that eveiy one of the lat- 
ter would carefully inform every customer 
who bought a spool, that the thread was an 
imitation of Coats's, made in New Jersey, 
and only three cord instead of six 7 

The idea is preposterous. Trade marks, 
names, labels, d^., are not ibrged, coun- 
terfeited or imitated, with any such honest 
design or expectation. 

McGregor's thread was labeled and 
stamped with Coats's name and marie, so 
that it might be palmed off upon the con- 
sumer as being made by Coats. 

And every man who sold it, whether he 
made Hve per cent or fifty per cent by the 
operation, lent himself to the perpetration 
of the fraud. 

I have looked into the point of good faith 
in reference to costs, and not because I 
deemed it to be of any consequence in re- 
npect of the injunction. ' See MURngton v. 
JPW, above cited. 

The question of costs then remains to be 
toposed of. 

There was no occasion for the complain- 
ants to apply to the defendants before filing 
their bill. They found the latter partici- 
pating ill a gross violation of their rights, 
under circumstances where it was not sup- 
posable that the defendants were ignorant 
of the wrong. 

The same consideration shows that the 
litigation cannot be deemed to have been 
unnecessary. 

The costs subsequent to the bill and in- 
junction, stand upon a somewhat different 
footing from the others. The defendants 
had disclosed the manu&cturer to the com- 
plainants' agent, and offered to give up 
their profits on the sale, to pay the costs up 
lo that time, and to stipulate in writing not 
to sell any more of the spurious thread. 

If it had turned out that they were igno- 
rant of the spuriousness of the thread which 
they sold, the case would have been within 
the opinion expressed by Lord Cottenham 
in MiUingtan v, JVxe, and I think they would 
have been relieved from the subsequent 
costs. 

But the oflhr was not made until about 
the time the answer was due ; in fact it 
was on the day the answer was filed. It 
was not accompanied with a proffer of a 
oerpetual injunction to which the complain- ' 



ants were entitled, and fi>r which the pro- 
posed stipulation was not a reasonable sub* 
stitute, but it required the bill to be dls* 
missed. 

And finally it turns out by the answer, 
that the defendants were not guiltless of 
abetting McGregor's fnud, 

I cannot under these circumstances re- 
lieve them from any part of the costs. 

Decree for a perpetual injunction and the 
costs of suit. 



ENGLISH CASES, 

VICE CHANCELLOR WIGRAM'S 
COURT. 

BbOWN v. WsATBEBRBAn. 

psAcncn-^insxT fribitd. 

The next friend of a sole infant plaintiff, after the 
infant had attained her majority, took proceed- 
ings in the suit without the authority of the 
plaintiff, which were consequential on fortser 
proceedings: Held, that the coeta of the next 
friend of the latter proceedings ought not to be 
allowed. 

In November, 1841» a Mr. Whitewood* 
who was in the occupation as tenant of part 
of the real estate of the in&nt plaintifl^ filed 
a bill, as the next friend of the in&nt, to 
hare the property of the latter, consisting 
of considerable real and personal estate, 
secured, and to restrain an action of eject- 
ment, which had been brought against him. 
self bj a Mr. Howard, who had married 
the mother, and was the guardian by elee* 
tion of the infant. After several proceedi 
ings had been taken in the cause, it was 
referred to the master to inquire whether it 
would be for the benefit of the infitnt that 
the action should be prosecuted. On the 
30th July, 1844, the master made his report. 
In September, the in&nt came of age, and* 
in October following, a petition was pre- 
sented, under the instructions of White- 
wood, and in the name of the plaintiflT, but 
without her authority, to confirm the mas- 
ter's report, and for consequential direc 
tions. The plaintifl^ having changed her 
solicitor, presented a petition, that the per- 
sonal estate might be ordered to be paid to 
her, and that the deeds of the real estate 
might be delivered to her. The question 
was as to what costs were to be allowed to 
Whitewood, the next friend. 

RamUl^ for the plaintilC admitted thai 
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White wood was entitled to his costs, as 
between solicitor and client, up to the time 
when the plauitifT came of age ; but con- 
tended, that the petition which had been 
presented subsequently to that time, without 
the authority of the plaintifi^ had been im- 
properly presented. Whitewood was not, 
therefore, entitled to the costs of the peti- 
tion; but the costs occasioned by serving 
the other parties to the suit with the petition 
ought to be set off against the costs to 
which Whitewood was entitled. 

Kenyan Parker and Stinton, for White - 
wood, the next friend. Whitewood is en- 
titled, even after the plaintiff attained her 
majority, to take any step in the suit conse- 
quential upon former proceedings. 

Sir Jaxss Wioram, V. C.^-As a rea- 
sonable time has not been ffiven to the 
plaintiff between the period of her coming 
of age and the filing of the petitton, to con- 
sider whether she would adopt or reject the 
suit, the costs of the next friend of the pe- 
tition ought not to be allowed. There was 
no rule entitling the next friend, in such a 
case, to proceed with the cause until stopped 
by the plaintiff. 

COURT OF QUEEN'S BENCH. 

Before the Right Honoiable Lord D£NMAN, 
Chief Justice, and the rest of the Judges. 

Doe d. The Mayor &c. of Richmond \. 

MoHPHETT. 
I«ANDI.ORD AND TRKAIIT^-^ZfOTICB TO QUIT. 

The following notice to quit was served on a tenant. 
" I hrr(?by r»3 attorney and agent for and on 
behalf of the corporation of R., give you notice 
to quit the dwelling house, &ic., on the 13th day 
of May next, or upon such other day or tioxe as 
the current year for which you now hold the 
■ame will expire. Dated the 2l8t October, 
1842." (Signed) " B. S." 

The reitt was due at Marti nmas and May day : Held 
that the notice applied to the year 1842, and 
therefore was not good. 

QuERK. — ^Whether a ratification of the notice by 
the corporation of R. before the day of the demise 
laid in the declaration would be sufficient 

Ejectment to recover a messuage, dwell- 
ing house, and cottage. It appeared, on 
the trial at York, at the summer assizes, 
1844, that the following notice to quit was 
given by the town clerk of the Corporation 
of Richmond : — 

" I hereby, as attorney and agent for and 



on behalf of the Corporation of Richoiofid, 
give you notice to quit the d welling- hcMue 
and premises, &c., which you now occupy 
under the said corppration, on the 18lh day 
of May next, or upon such other day or time 
as the current year for which you now hold 
the same will expire. Dated 2l5t October, 
1842." (Signed) " Brown Sikpsok." 

The notice was served on that day. llie 
rent was due and payable at Martinmas and 
May day* In order to prove the authority 
of Simpson, who was town clerk to the Cor- 
poration, to give this notice, resolutions of 
the Corporation passed in May, 1843, were 
given in evidence, to the following effect : — 
That application should be made to two jus- 
tices to obtain possQ^sion of the premises by 
ejectment : also a resolution in October of 
the same year, by which it was ordered, 
that certain tenants of the Corporation and 
school lands should be discharged forthwith. 

These resolutions were .not under seaL 
In pursuance of the resolution passed in 
May, the defendant was summoned be&re 
two justices, for not quitting possession on 
the 13th of May. It was contended, on 
behalf of the defendant, first, that no ^nffi- 
cient authority to give the noUce was proved, 
inasmuch as the Corporation could only au- 
thorize an attorney under seal : secondly, 
that the notice was not proper. The learned 
Judge was of that opinion, and that th^e 
was no evidence of a ratification of the no- 
tice, and directed a nonsuit. In the fallow- 
ing Michaelmas Term a rule ftm was ob- 
tained for setting aside the nonsuit. 

Addison now showed cause. — ^First, aa 
agent for vesting or divesting any interest 
in a corporation must be appointed under 
seal. A notice to quit is an act of the form- 
er description, though a notice to distrain 
is not. 1 Roll Abr. 514, K.; Bcjc. Ahr., 
" Corporations ^^^ E. 3, (a); Homer v. Ity^ 1 
Mod. 18 ; 1 Ventr. 47 ; 2 Keb. 367 ; Snaik 
V. The Birmingham Gas Light Co., 1 Adol. 
d£ £11. 526 ; Roe d. The Dean and Chapter 
of Rochester v. Fierce, 2 Camp. 96. [Pat- 
TERsoN, J., referred to Doe d. 7%e Ma^ 
of Plymouth v. PhUlis, 2 Chit. Rep. 170.] 
Secondly, the^ notice was not sufiicient ; the 
current year means the year current on the 
21st October. A notice to quit must be 
such a notice as the party recovering it may 
act upon at the time. Doe d. Lysler v. 
Goldwin, 2. Q. B. Rep. 143. The proceed- 
ings before the magistrates were too late 
to constitute an adoption of the notice. 
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There Is a material distinction between 
this case and Doe d. Lord Ilunlinglower v. 
CutHfordy 4 D. & R. 248. There is no 
ambiguity in this notice ; it points to the 
current year at the time the notice was 
given. 

Pashleyj contra. — ^First, the case of Doe 
d. Huntingtower v. Cullifordf 4 D. 4^ R. 
248 is in point ; and JQoe d. WilHams v. 
Smithy 5 Adol. dc Ell. 800, is an authority 
for the lessor of the plaintiff. Secondly, 
there was evidence for the jury of an adop. 
tion of this notice by the Corporation. Roe 
d. Dean and Chapter of Rochester v. Pierce, 
2 Camp. 96 ; omith v. The Birmingham 
Gas Light Co., 1 Adol. & EU. 526 ; Good^ 
titie V. Woodward, 3 B. d^ A. 689 ; Story 
on Agency, s. s. 244, 245 and notes. 
[LoBD Denman, C. J. — It appears to me 
tnat if the notice is adopted before the day 
of the demise laid in the declaration, it is a 
good and valid notice, and there would be a 
good title on that day.] In any other case of 
agency, a ratification nefore action brought, 
is sufHctent. [Colghidge, J. — Might not 
great injustice flow from holding that a 
ratification of the notice of the day before 
the bringing of the notice was sufilicient ? 
In Doe d. Mann v. Walters, 10 B. & C. 
626, it was held, that, assuming a subse- 
quent recognition of the authority if an 
agent can in any case be sufficient, the 
bringing of an ejectment is not a sufficient 
recognition of such authority.] If the day 
on which the notice was given had passed, 
it would be a question whether the Corpora- 
tion had not waived the notice. The town 
clerk professed to act as agent of the Cor- 
poration : if he was not agent, the remedy 
is against him by action on the case. 
Whitehead v. Tayhr, 10 Adol. dc Ell. 210. 
There is no difference between cases of 
contract and tort, as to the principle of rat- 
ification. Wihon V. Tumman, 6 M. & G. 
236 ; Vere v. Ashby, 10 B. <k C. 288, 298, 
IIoLROYD, J., in Saunderson v. Griffiths 6 
B. & C. 909, 915 ; Fitchet v. AdamSf 2 
Str. 1128 ; Doe d. Rhodes v. Robinson, 3 
Bing. N. C. 677. [As to the necessity of 
an appointment under seal, the learned 
counsel cited Arnold v. The mayor Sfc. of 
Poole, 7 Jur. 653, and note in KenVs Comm,] 

LoBD Dekman, C. J. — ^I am of opinion, 
that the learned Judge was right upon a 
very short ground. The notice was given 
in October, 1842, and the 18th May in the 



following year was the day to which it 
would apply in the first instance. If the 
notice was intended to be to quit at the end 
of the current year, ending in November, 
1843 ; there was more than a year's notice. 
But reading the words "current year" in 
their ordinary sense, the time of the expira- 
tion of that year would be the 11th Novem- 
ber, 1842, and there was in fact a few days' 
notice only. In Doe d. Huntingtower, v. 
CulHford, 4 D. & R. 248, Bayley, J., said 
" The state of the defendant's holdling shows 
it to be quite clear that the landlord did not 
mean the year ending at Michaelmas. He 
could not intend to give a notice to quit la 
two days, because that would be no notice 
whatever. He intended to give an effective 
notice, and it is quite sufllicient if the tenant 
understands what is meant." The court 
seem to have adopted what was said by 
Bailey, J., but I cannot agree h\ that view. 
We are called upon to make this a good 
notice by a forced construction of it, because 
it would not be good if taken literally. If 
the fair construction of the notice is that 
the current year is the present year, we 
cannot .make it good by referring it to the 
end of a fiiture year. There was no notice 
to expire at the end of the year's tenancy 
in 1843. Another notice is therefore neces- 
sary to maintain an ejectment. 

Patteson, J. — We are asked to read the 
notice as if it ran thus : — " At the end of 
the current year ending next after the half 
year from the date of the notice." Those 
were the words in the notice in Doe d. 
WUHama v. Smith, 5 AdoK dc £11. 850, and 
I am not aware of any case of this kind in 
which they have not been required to be 
inserted in the notice. Why are we to 
presume that the party giving the notice 
knew, that according to law, there most be 
six month's notice, and, if not, the notice 
naturally refers to the next following No- 
vember ? But I do not agree to the doc- 
trine in Doe d. Lord Huntingtower v. Cui- 
liford. It might as well be said, a man 
could not intend to give a notice ending at 
five months from the date. It appears to 
me a dangerous doctrine ; if it were main- 
tained, no notice could be bad in which the 
words •'current year" appeared, because 
they must apply to some year, and a future 
year would be sufiUcient ^me for the notice. 

Williams, J. — ^I must observe, that a con- 
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siderable latitude is allowed in these notices ; 
fi>nnerly they were nwre narrow, but, in aid 
of the lessor, the words **or at such time as 
the current year of your tenancy expires" 
were introduced. But to allow a period of 
time to be altogether waived as nothing, 
because the party giving the notice could 
not possibly mean to give an invalid notice, 
would lead to the same construction if there 
was any thing just short of six months. 
That would be overstraining the notice in 
fiiror oi the landlord, I am, therefore, of 
opinion, that this was a bad and insufficient 
notice. 

CouBBiDOB, {. — I do not agree with the 
case oCDoe d. Lord Htmtingtower v. CuiH- 
ford> I do not Imow where the principle 
upon which the judgment of Bailey, J., pro- 
ceeds in that case is to stop. If we desire 
to efiectuate the intention of the parties in 
this case, it appears, they thought that the 
year of the tenancy expired in May, and 
the notice was good for that, if the year had 
so expired. But, contrary to their inten- 
tion, we are called upon to say, that the 
notice is good for the November following. 
Rtile diachargtd' 

IN THE EXCHEQUER. 

Before the Rifht Honorable Sir FREDERICK 
POLIXX^K, C. B., and the rest of the Barons. 

P1.AYFAIS V. MvBGBovB— 27 ATcry, 1845. 



The legal interest in chattels real seized and sold 
nnder a fieri faeiat^ is not rested in the sheriff, 
in the interral between the seizure and comple- 
tion of the sale to a purchaser. 

Where, after seizure and sale bv auction of chattels 
real, under a fieri facias, tne sheriff remained 
in poHession an unreasonable time for the further 
execution of the writ Heid, that the exeeution 
debtor might maintain trespass against him. 

To an action of trespass for breaking and 
entering a dwelling house of the plainti^ 
the defendant pleaded^ first, not guilty ; sec- 
coiidly, that the dwelling house mentioned 
in the declaration was not the dwelling 
house of the plaintifT; thirdly, a justification 
as sheri^ under a feri facia* ogainst the 
property of the plaintiff, by which the 
defendant seized and took a certain lease 
cr instrument of demise in wi'iting, under 
find by virtue of which the plaintiff held 
ind was possessed of the said dwelling 
bouse as in the declaration mentioned, fi>r 



a certain term, namely, the term of ten 
years ; and that afterwards, and before the 
return of the writ, the defendant sold the 
same and the plaintiff's said interest m 
the term, and continued in possession of the 
said dwelling house, dec, for the further 
execution of the writ, and committed the 
said alleged trespass under and by yirtue 
of the said writ, d^c. The plaintiff took 
issue on the first two picas, and to the third 
replied by way of new assignment, that, 
after the defendant had seized and taken in 
execution, and sold, dec, as in the thlid 
plea mentioned, and afler the expiration of 
a reasonable time for selling the same, 6uy^ 
the defendant did not depart from the said 
dwelling house, but, on the contnuy thereof 
stayed therein for the space of several days, 
df c, the same being afler the defendant had 
seized and taken in execution and 9old the 
said lease, dec, and after the expiration q£ 
a reasonable time, dec. To this new as* 
signment the defendant pleaded, first, not 
guilty ; and, secondly, that, at tho time of 
committing the said trespasses, the said 
dwellinff house was not the dwelling house 
of the plaintiff. 

At the trial before Pollock, C. B^ it ap. 
peared that the plaintiff's interest in a leaae 
for years of this dwelling house had been 
seized by the defendant as sheriff under 
a fieri facyu^ and sold by auction ; but no 
assignment was executed by him to the 
purchaser. The jury found the first three 
issues for the plaintiff, with £10 damages; 
and for the defendant on the second plea to 
the new assignment, the Lord Chief Baron 
reserving leave to the plaintiff to move the 
court to enter a verdict on that issue. A 
rule for this purposed having been granted. 
Jervk and Kemiedy showed cause. — ^The 
eflfect of a seizure and sale of a terra of 
years under a /eri fadoM is to divest the 
right of the execution debtor, and vest it in 
the sheriff until he has completed the title 
of the pmchaser by executing an assignment 
to him ; Cam. Dig. '' ExecutM' C. 6 ; 
Doe d* Stevens v. DoMiom, 1 B. d» A. 12dO, 
or the execution is superseded, on which 
the title of the execution debtor revives. 
It is analogous to the case of personal ciMt« 
tels, which are deemed after seizure to be 
in cmtodia /eats, Crilet v. Glover^ 9 Bing. 
j 128, 80 that the sheriff might iniJnUia an 
action for injury done to them. [Pollock^ 
; C. B.^-Has the sheriff, then, a right to 
• keep possession fer ever under pretence of 
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reoniiiiiig to execute an assignment ta the 
purchaser ?] He may be liable in an action 
on the case for remaining an unreasonable 
time, for forcible expulsion, or other abuse 
of the power vested in him by law ; IL t. 
Dean, 2 Show, 85 ; Newton v. Harland^ 1 
M. de G. 644 ; but he cannot be treated as 
a trespasser. In Taylor v. CoU^ 3 T. R. 
296, Bulleri J., says, ** It seems to me, that, 
where there is a tenant in possessioni and 
the execution is against the landlord, whose 
tenement is to be sold, the tenant cannot, 
under a JSsrt /octets, be turned out of posses- 
sion by the sheriff; but that is very difierent 
from the present case, where the debtor 
hiftiself is in possession. In such case I 
incline to think that the sheriff may turn 
him out of possession. However, I give 
no opinion on that at present, because it is 
not necessary to the decision of this case :" 
and that d^Qtum does not appear to have 
been since overruled. If^ however, the 
court should think that no assignment by 
the sheriff was necessary to complete the 
title of (he purchaser, then the possession 
of the plaintiff was divested by the mere act 
of sale. Brown v. Dawson^ 12 Adol. de 
EU. 624 ; Parmll v. Youngs 8 Mee. dc W. 
286 ; TamUon v. Cosier, 7 T. R. 432 : 
Buieher v. Bvidter, 7 B. de C. 899 ; Hey 
V. ]UootrehoM»e, 6 Bing. N. C. 62.* 

Humfrey and Feaeock, in support of the 
rule.— The possession ef chattels real, is 
not diTested out of the execution debtor 
by the fret of sale ; WhiiHngton v. Boxali, 
12 Law Jour. N. S. Q. B. 818; Harrimm 
V. Dixon, 1 D. and L. 456. 

PoxxocK, C. B. — ^It appears to me that 
this rule mast be made absolute. The 
question is, whether the frfaintiff or defend- 
ant is entitled to ^e verdict on the second 
l^ea to this new assignment ; that plea sim- 
ply being that the house raentiotted in the 
declaration was not the house of the plain- 
tiff. Now, I think it makes no diffi»rence 
whether the word ** seld" is to be under- 
stood as comprising an actual assignment 
to the purchaser, or taken as an inchoate 
act done towards putting the iHemises op 
for sakf and selling them to a purchaser 
but not perfecting &at sale by assignment. 
If, on the one hand, it is to be undsrstood 
as meaning an actual transfer by assign- 
ment, the sheriff was fimdne ojfieio the 
momeBl the barsjaia was struck : he had, 
theiefofe, no li^ to remata oa the fnmd^ 



ses afterwards, and was a trespasser in so 
doing. If, on the other hand, the word 
«« sale" is no/ to be understood as equivalent 
to an assignment, undoubtedly the house 
was the house of the plaintifl^ for the pro- 
perty had not passed out of him. I cannot 
at all accede to the suggestion, that, on the 
seizure of a term of years, it becomes vested 
in the sheriff until an assignment is exe- 
cuted by him to the purchaser — ^it is quite 
clear to me, that the term remains in the 
original lessee until an actual assignment 
by the sheriff. In things which pass by 
delivery it may be otherwise, and it may be 
that such are for some purposes vested in 
the sheriff by the act of seizure ; but that 
does not apply in the case of chattels real, 
and this rule must, therefore be made abso- 
lute. 

Ajldsbson, B. — I am of the same opinion. 
The plaintiff complains of the sheriff, that, 
having entered this dwelling house under a 
fieri faciaa, he, after 'he had sold it, re- 
mained for an unreasonable time in the 
further execution of the writ. This the 
sheriff denies, and says, '^I did not," that 
is foimd against him, on which he says, 
^^the house of which the plaintiff speaks 
was not his ;" and the question comes to 
ihb : ^^ Was it the house of the plaintiff as 
against the sheriff, who had no right to be 
there — " for the right which he had was 
gone by his remaining an unreasonable 
time for the purpose of executing the writ ? 
The sheriff has no property in the house ; 
if he had, why did he plead not guilty to the 
new assignment, thereby raising the ques- 
tion, that he did not remain in it an unrea- 
sonable time ? The only right the sheriff 
has, is to enter the house, and remain there 
a reasonable time for the purpose of execut- 
ing the writ; and, after that reasonalile 
time has expired, he has no business there. 
He has a right to seize the debtor's pro- 
perty, and sell and assign it, and is nothing 
more than a conduit-pipe to transfer the 
right of the debtor to the vendee ; and, if 
so, the house remains the house of the debtor 
until his right is so transferred. So ofgoods ; 
Patterson, J., says, in the case of wles v. 
Groeer, '* that the general property in goods, 
even after seizure, remains in the debtor, is 
dear from this, that the debtor may, after 
seizure, by payment, suspend the sale and 
execution." The sheriff in the present case 
ml|^t» periiapsi have justified ms right to 
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remain as agaiiwt the porcliaser until he 
took posoession ; bat, mippoting tbis not so, 
and tJiat ** sale " means assignment, he had 
no right to remain as against the plaintiff^ 
who was in actual possession. I am, how. 
ever, inclined to think that the word ** sale" 
does not include assignment ; and, if so, 
that the possession was still in the plaintiff; 
and, accordinglj, that this issue ought to 
have been fotmd in his favor. 

RoLn, B. — ^The plea of the defendant is, 
that his entry into this dwelling house was 
justified by the writ, and that, before the 
return of it, he ^ sold " the premises with 
the. plaintiff's interest in the term. What 
is the meaning of that word ^* sold 1^ I 
come to the conclusion that it means ^* bar- 
gained and sold," for the law knows nothing 
of the sale of a chattel real, except by instru- 
ment under seal ; the knocking it down at 
an auction is only a contract to sell. So 
far I agree with the defendant's counsel. 
This plea does not, indeed, say to whom 
the premises were soid, and might, for that 
reason, have been open to special demur- 
rcr ; but we need not consider that question 
at present. The defendant, therefore, hav. 
ing sold and assigned (for that is the mean- 
ing of the plea) to some person, the plain- 
tiff says in reply, that, afier the defendant 
had seized and sold as in the plea mentioned, 
he remained on the premises an unreasona- 
ble time. Now what is the sheriff's answer 
to that? He says that, at the time, the 
dwelling house was not the dwelling house 
of tho plaintiff; but 1 think that proposition 
is not at all made out. It is admitted on 
the pleadings, that it was the plaintiff's 
dwelling houso until the moment when the 
sheriff began to execute the writ. Suppos- 
ing, then, that there were no goods in the 
house, the sheriff had nothing to do but to 
sell the debtor's interest in the lease ; for 
the dictum of BuUer, J., which has been 
cited, was not necessary to the decision of 
the case in which it is found, and, indeed, 
is so put by him ; besides which, he does 
not state it with much confidence. It is 
said that that dictum has not been over- 
ruled ; but has it ever been acted on ? It 
seems a strange proceeding, that, under a 
fieri facia$f a sheriff should bo able to exe- 
cute an habere /aeia$ pasiessionem. I do 
not think this is so^-the word '^sell" means 
bargain and sell ; that is, give the puschaser 
a right to cemc into possession, boA^ if he. 



is opposed in so doing, to enforce his right 
by ejectment. 
Platt, B., concurred. 

Rule ahsohae. 



CRIMINAL LAW. 

A FRiBomeR was indicted for unlawfully 
breaking and entering the dwelling house 
of R. P. «'trt/A intent the goods^ J^. in md 
dwelling house to stealf ^c** — this was held 
good, although it did not state whoMe good$ 
the prisoner intended to steal. Reg. v. 
Lawesj 1 C. dc K. 62. 

The following is an extract Grom the 
eloquent address of the Honorable Danibl 
Websteb, in the great Girard case : 

*' When an intellectual being finds him- 
setf on this earth, as soon as the faadties 
of reason operate, one of the first enquiries 
of his mind is, * Shall I be here always?' 

'' 'ShaU I be here for ever?' And those 
writers who have been celebrated for their 
essays on the dignity of human reason, say 
that, of all sentient beings, man onJy is 
competent of knowing that he is to die. 
His Maker has made man only able to 
come to the knowledge of the fiu^ Before 
he knows his origin or destiny, he knows 
that he is to die ! Then comes that most 
urgent and solemn demand for light that 
ever entered the mind of man, which is set 
forth in that most incomparable composi- 
tion, the Book of Job. ' For there is hope 
of a tree, if it be cut down, that it will 
sprout again, and that the tender branch 
thereof will bud and bring ferth boughs 
like a plant. But if man die, shaU be £ve 
again?' And that question nethmg bat 
God, and the religion of God, can solve. 
Religion does solve it, and teaehes to eveiy 
man that the duties of this Kfe have refer- 
ence to the life which is to come — that 
moral conduct, founded on this great reli- 
gious truth, is the end and the object of his 
destiny. And hence, since the introduc- 
tion of Christianity, it has been the duty, 
as it has been the effort of the great and 
the good, to sanctify human knowledge ; to 
bring it, as it were, to the baptismal-— to 
baptise letters with the sacred ii^ence of 
the Christian religion ; to bring ali^ the 
early and the late, to the sacred sourcev 
andeanctify them for4he use and Uetofng 
lof i\m kuman xsace*'' 
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ACT. 

A» Ml for tlie apinapriatioii of pnblie property to 
the ate of en indlTidnal re(|uires for its poes^^e 
tlw eoBciinenoe of two-thirdB of iti members 
elected to each houee (Const N. Y. Act 7, § 9.) 
Maikery.Dei€field, 9 

Tkoagh the words of ft stitute are literally permis- 
mve, yet where the^ rolate to matters of public 
concern, they must, in legal construction^ be con- 
sidered peremtory. Paeey v. Mayor, Sfe., of 
Brookl^, 104 

CoBstnietion of reviaed siatnkea rvlatiye to compell- 
ing aupport of poor p«rsoiis. Anonymaut. 354 

ADMIRALTY. 

Admiralty has no direct junadlcUonover tniati» wht 
to matters of account merely ae accounts, nor to 
enforce a specific perfovmanoa d an agreement 
relating to maritime albni^ JBivrif^ melltmit 
T. Oreenwootf^ al^ 14*7 

AFFIDAVIT, 

Where an affidavit in a pgoQeeding i»tlw Qneei^s 
Bench Court is made in a foreign cQantry* it 
must distinctly appear that the functionary before 
whom it is sworn is authorized by the law of 
the country to administer an oath*. Warren v. 
awtMcme, 331 

ALIENAOfl 
See citiaeii^p by birth. 

APPEAL FROM DECREE; OF SURBOOATE. 

To entitle a party to wpeal from Uie deeree of a 
surrogate, tne appeal must be entered, and- the 
bond required by the statute must be. given wttl^ 
in thirty days after the decree was made. Ch^Ud 
€3?r y. PeA and o'n, 273 

Appeal against a decree of surrogato bond — ^prao« 
tice amendment Van Slyke adnCr t. Stkmeek^ 

34 

ASSIGNMENT. 



it of p ro p er ty in his ehanm, &«. 
" e« ol, 163 



Cramr 



ATTACHMENT. 

What is neoeasary ta.stato in aa alBdairit to ebtafai 

aa attachment under the act to prevent debtora 
from removing from the Territory of Florida. 
Sommts V. JOngaUffy 111 

An attachment of property on mesne process, bona 
fide made before an act of bankniptey. or petition 
by the debtor, is a lien or secqrity upon proper^ 
valid by the laws of the State of New Hamp* 
shire ; and within the proviso of the 2d section 
ofthe Bankrupt Act JSmredg€Y,Bmer§ofhl(ff 

The attachment being saved by the proviso, the 
means of making it effectual are also saved, A. 

The judgment of a court, in one of the United 
States, having jurisdiction of the cause sjid of 
the pwties, is binding and condnsive upon par- 
ties and privies in every other court in the Umted 
States, until it is regularly reversed by some court 
having jurisdiction for that purpose, ife. 

But the judgment or order of a court having no jmri»> 
diction ofthe subject matter, is entirely void, tk 

The courts of the United Stetes cannot lawfully 
treat as nullites the judgments of the courts « 
the several States, rendered in suits where the 
latter have jurisdiction of the cause and the pafw 
ties, even if they are founded upon an erroneons 
construction of the bankrupt act, or any other 
statute of the United States. The remedy is by 
writ of error in the Supremo Court of the united 
Statee, jft. 

Jurisdiction of the District Courts of the United 
States to issue injunctions, A. 

The Courte of the United States and the Judges of 
thene courte are restrained by general laws from 
issuing injunctions to stay proceedings in amr 
court of a State, & 

The Circuit or District Courts of the United States 
sitting in bankruptcy, have no authority to stop 
the executiim of the final process of the courte 
of the several States, or to interfere with the 
pioceeds of asale of pro|>ertv on the execution, t». 

Where cases are pending in the courte of this State 
(New Hampshhre) in which an attachment of 
property was bona fide made upon the writ be- 
fore anv act of bankruptcy by the defendant, and 
the derendant has obtained and pleaded his dis- 
charge in bankruptcy, the assignee, &c. may be 
restrained from attempting to procure any pro- 
cess from any court which is not acting under 
the authority of the State with a view to pravenl 
the entry of jndjgmento in such suite or to ore- 
vent the execution ef the final " 
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t the jiidgmaite when obteined» 4bc, &c., ib, 

Tlie' doctrine of the preceding cue affirmed m re 

Heed, 262 

Attachment for contempt to enforce remedies — 

Sequestration when proper — ^when not allowed — 

what may be reached by sequeetraticAi. HMoek 

et al ta^ori y. Rogers et al, 27S 

The Court of Qneen's Bench refused to zrant an 

attachment for contempt against a defendant in a 

cause who had endeayorM to dissuade a party 

subpoenaed to produce a letter, written by the 

defendant, from attending the trial as a witness. 

Schieinnger v. Flerachetm, 304 

ATTORNEY. 

An action on the case will not lie against an attor- 
ney who, by mistake and without malice, brings 
an action or sues out an execution against the 
wrone party Davit r. Jenkim, 38 

The reraral by on attorney to pay oyer money be- 
loBgiag to his client, the Court of Queen's Beneh 
coDsidered a ground for striking him off the roll. 
In re haae IknriSt 303 

In order that the court should interfere eummarily 
to comi>el an attorney to pay over a sum of 
money, it is necessary to state specific facts from 
which it may be collected, that the attorney was 
employed in consequence of his professional 
character. Ex parte Webbt 332 

AVERAGE, General. 

See contribution. 

BAIL. 

Sanender of by principal. Sec «• Habeas Corpus." 

BANKRUPTCY. 

CoNSTiTUTioNAUTY OF AcT. — The Voluntary 
branch of the act of Congress relating to Bank- 
ruptcy, passed 19th August, 1841, is authorised 
by the Coustitution, and therefore valid. Bron- 
son, J.» dissenting. Sackett v. jindro$a, 1 1 

The voluntary branch of the act applies as well to 
debts created before as cfier its passage ; Bron- 
son, J., dissenting, ib. 

pKTrnoNwo. — A voluntary petitioner for the ben- 
efit of the bankrupt law cannot withdraw his 
petition before a decree of bankruptcy, if any of 
the creditors oppose it, without showing good 
cause. In re Morris , 152 

Such a petitioner is deemed a bankrupt within the 
purview of the law from the time of the present- 
ation of his petition and before a decree of bank- 
ruptcy, ib. 

He becomes personally subject to the jurisdiction 
of the court Ixom the time of the presentation of 
his petition, ib» 

Creditors may intervene for their own interest as 
well before as after decree, ib. 

Jurisdiction of the court over bankrupt's property 
from the time of filing petition, ib. 

T&iAx BT JuaT. — On the trial by jury to deter- 
mine the right of a bankrupt to a discharge and 
certificate, the opposing creditor has the affirma- 
tive of the issue, per Conkling, J., 155 

TnAnnrG.— livery keepers are not " persons being 



merchants or oniig the trade of merchandtae, 04 
retailers of merchandise. Hall and &rs ▼. €UfoU% 
if Maxwell, 2S& 

The owner of timber lands whe cuts down hia trees 
and manufactures them into lumber for ale, 
merely ag t means of deriving profit for his ital 
.estate, as 0uch, does not thereby constitute him- 
self a merchant or trader within the act. But if 
he carries on this business on a large 8cale» sub- 
stantially and independently as a trade, the Eng- 
lish decisions strongly favor the conclasioi& that 
this would bring him within the act ; and if it 
further appears that he has from time to time 
bought timber lands for the express purpose of 
manufaoturing* and does manufacture lumber 
from the trees growing thereon, for sale* and ia 
one instance erected a saw-mill on the land pur- 
chased, and in another instance, in connectxao 
with the purchase of timber land, also purchased 
a large lot of sawed lumber for mle ; tbe case ia 
clear. d. 

Act or BANKavprcr. — ^An tsngnment by a trade 
of all his estate and eflects, though made under 
the pressure of legal process, will constitute as 
act of bankruptcy ; but an assignment by bim cf 
a PART only of his estate ani efifects will riot 
amonnt to an act of baidcruptcy, unless made or 
given by him voluntarily and in contemplatiia 
of bankruptcy. Gasseti et al y. Morse Mf Chay 
man, 350 

Where a trader has so executed an asaignnient of 
all bis estate and ellects whereby a pmeieact is 
^iven to creditors or to particnlar classes of cred- 
itors to the preference of others, the case cones 
within that portion of the provision of the aeoood 
section of the bankrupt act, which declares that 
all future payments, &c., shall be void and ^ 
fraud upon the act ib. 

Although such an assi^^nment be executed more 
than two months pnor to the institution of any 
proceedings in b^moruptcy, the bankrupt wifi 
not thereby be pffoteeted either on the question 
of bankruptcy or on the question of a ri^ht to his 
discharge. The only effect will be to pive valid- 
ity to transactions bona fide entered into so far 
as it concerns the' ^rty dealing vrith the bank- 
rupt, provided sucn party had no notice of any 
pnor act of baokraptcy, or of the intention of the 
bankrupt to take the benefit of the act." ib. 

AxTACHMXNt ON MiESNjE PnocEss. — See Attach- 
ment 

DiBCHAHOE AND CsiiTiviGATE. — See Attachment. 

Injunction. — See Attachment 

Li«N OF Judgment CREnrroa's Surr— PaiORrrr 
over Assignee in BankruIptcy. — See Lien. 

Proof or Debts.*— Whether under the bankrupt 
act the creditors of a partnership can be allowed 
to prove claims ^igainst'the separate estate of one 
of the partners to receive dividends in concur- 
rence with the separate creditors of the partner, 
when there is no joint estate and no living i4olv- 
ent partner. Ex parte Vote in re Marwick, 2S«' 

If tibere be any joint fund, however small, such 
proof cannot be allowed, although such fund may 
nave been created by the separate creditors pur- 
chasing some of the partnership assets actually 
worthless, for the purpose only of creating it ; 
for if there be a joint fund, the court cannot, 
under the statute, look behind the ftict, to en- 
quire bow it has been piDdnced. ib 
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BILL op KX€HAN(iE. 

In ftn aetioii on a bill of exchange, iodonee ag^ainst 
iixioraer, it appeared that Uie plaintiff was a 
bttidLer, and that the acceptor of the bill kept an 
■ccount at his house. On the day the bili be- 
came due the plaintiff referred to his books and 
fooad no funds to the credit of the acceptor. 
Alter bnsinees hours, the following, notice of 
dishonor vras sent to the defendant : '* Sir — 
James Court's acceptance was due this day» and 
unpaid. I request your immediate attention to 
it.'* Heldy first, that there was a sufficient pre- 
sentment of the bill ; secondly, that the notice 
of dishonor was in terms sufficient; thirdly, that 
it was not sent txw early. Baiiey ▼, Porter, 829 

- BOND AND M ORTQAOE. 

Payment to solicitor of bond and mortgage, when 
valid. WiUianu^.Waiker^ 204 

■" See BstoppeL 
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CHAMPERTY. 

A scAicitor, being also second mortgagee, entered 
into an agreement with prior mortgagees, who 
had commenced proceedings at law and in equity, 
ia re8x>ect of the property mortgaged, for the 
purchase of their interest in such proceedings: 
Held, upon demurrer to a bill to enforce the 
agreement, that the transaction was valid, not 
being affected by champerty. Hunter ▼. Daniel, 

295 

CmZENSHIP BY BIRTH. 

The defendant, Julia Lynch, was bom m the city of 
New York, in 1819, of alien parents, during 
their temporary sojourn in that city. She re- 
turned with them the same year, to their native 
ooantry, and always resided there afterwards. It 
was held that she was a citizen of the United 
States. Jjjfneh v. Clarke, 236 

' CONFESSIONS OF PRISONER. 

Under what circumstances conleasions of prisoner 
can be received. Beg v. Hombrook, 77 

CONTRIBUTION. 



-Se?I* Contribution-General average — ^voluntary strand- 
ing. The Mutual Safety Ineurance Co. and 
&r9 V. Tke Cargo o/Me Skip Oeorge, 4%., 260 
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CORPORATION. 

Mandamus— creation of municipal corporation — 
di8S(dution of corporation. The People qf the 
State of Ulinoie ex Relat. Redman v. Wren, 65 

Assumpsit is proper against a corporation upon an 
agreement or instrument in writing made in the 
natne of a corporation, but to which the cor- 
poration seal is not affixed but the private seal 
of one of its officers, who sigjos on betialf of the 
corporation, such contract being the simple con- 
tract of the corporation. City of Tallahastee v. 
Xeufby, no 



CORPOfRAL PUmffiMENT OF fflAMfeff. 

The master of a vessel has a right in cases of ne- 
cessity to correct a negligent, disobedient, or 
mutinous seaman by corporal punishment; but 
the puaishnent must be reasonable, and not in- 
flicted with unlawful instruments. CarUtan v. 
Dame, 86 

Where a seamen prosecutes the master for an as- 
sault, and it is proved that he has been guilty of 
a fault which would justify some punishment* to 
entitle himself to damages he must show that 
the punishment was excessive in its de^;roe» or 
unlawful in its kind. tfr. 

COSTS. 

What items are taxable and what disbursomentii 
will be allowed for register's fees, for filing bill, 
and other services performed by him according 
to the fee bill of 1839, previous to putting in 
answer, or after it is ascertained that the suit 
will not he defended. Vie JVew York lift 
inturanee and Trust Co. v. Ikufis et al, 6 

CREDITOR'S BILL. 

A defendant cannot be examined in a creditoi's 
suit after evidence closed — when evidence to be 
considered closed— order for further examination 
when necessary — rieht of action for personal 
torts cannot be reached by creditor's biU — right 
of action for iiQury to debtor^s property when 
reached Hudson v. PUts, 120 

The practice very fully and minutely explained in 
cases of contempt for not appearing, &c., before 
the master on a reference to appoint a Receiver. 
Hammersley v. Parker, 344 

Lien or Jttdom bnt CnEnrroa's Suit— PnioniTT 
ovKR AssiGinn in BANi|pRirpTCT. — See Lien. 

DEED. 

Construction of the words ** shall mafty and have a 
family," in a deed. Speneer v. Spencer, 162 

DEMURRAGE. 

F. chartered a ship from Boston to Havannah and 
Matanzas and tnence.to a port in Europe, and it 
was stipulated that " twenty running days should 
be allowed for discharging and loading at Cuba, 
and if more were us«l, thirty dollars per day 
demurrage to be paid by F." — ^the ship reached 
Havannsdi during the Easter Holidays, when, ac- 
cording to the usa^e of the place, the custom 
bouse was closed ; m consequence of which the 
brig could not be entered, nor could permission 
be obtained to unload. The consignee had no- 
tice on her arrival. Held, that the twenty run- 
ning days commenced on the arrival of the brig 
in port and notice to consignee. Field v. Chase, 8 

DEVISE. 

A testator devised all his real estate to his wife tc 
be at her entire disposal, but if any part thereof 
remained unsold at the time of his death, he de- 
vised the same to his children and grand-chil- 
dren. He died before the Revised Statutes. 
Held, that the wife took the fee, and that the 
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DOWER. 



Where H. purchased a fttrm of C. and loaned the 
pordiaae mooej of M. and paid it to C, receired 
the deed from C. and gave to M. a mortgage on 
the farm at the tame time, to secure the amount ; 
kMt that the mortgage was given for the pur- 
chaee money, and that the widow of H. was not 
entitled to dower in the farm as against the mort- 
■age. JRtOe ▼. Van Dyeky 126 

Where on a purchase of land, a mortgage for the 
purchase money is given to a third person by 
arrangement with the seller, the mortgage is 
paramount to the dower right of the wife of the 

a. 



ESTOPPEL. 

Where a party who is in treaty for the purchase of 
a bond and mortgage, goes to the mortgagor and 
obligor and informs him that he thinks of bu^ng 
them, and asks him whether they are all ri^hf, 
and the morteagor replies that they are all right 
and safe, and the party purchases the securities 
00 the strength of such representation; the 
obligor, in an action on the bond brought for the 
benefit of such assignee is estopped fVom settine 
up, by wav of defence, that they were obtained 
ftt>m him by fraud. HUUt Jr., v. Varet, 105 

It ie immaterial whether the obligor, at the time of 
such representation was or was not ignorant of 
auch fraud. He is equally estopped. tft. 

The assignee, however, is only entitled to recover 
the amount he actually paid for the bond and 
mortgage, with interest from the time the assign- 
ment waa made. As between the obligor and 
assignee it is a question of superior equities and 
all the assignee can properly ask, is to be indem- 
nified for what he actually paid. ib. 

EVIDENCE. 

Where there was a demurrer to evidence by the 
defendant and joinder in demurrer by the plain- 
tiff; and judgment was rendered for the demur- 
rants. Held, that the court on motion, without 
affidavits, had the power to set aside the demur- 
rer and the judgment, aUd the proceedings there- 
on, and award a venire de novo. Call and cfrt 
V. Jeter ^ l35 

Secondary evidence may be fs^ven of a notice to 
quit, without notice to produce the original in- 
strument Jbee d, Fleming v. Bcmerton, 30$ 

EXECUTORS. 

Where executors employ an auctioneer in the retic- 
ular way of business to dispose of their testator's 
property, and the auctioneer misapplies moneys 
received by him as deposits, the executors can- 
not be charged with any auch moneys, if they 
ezereise due diligence in endeavoring to get 
tiiem out of his hands. EdmondM v. Peake, 112 

Security by executors for the due administration of 
their testator*s estate — ^what petition should con. 
tain — what proof of the circumstances of the 
ezecnton is necessary to support application. 
CoUgrow et al eJt^r$ v. florf on» 203 



fiUooiAs cwro& I 

[ Wairant to apprehend prisoner who had failed i 
appear to indictment for murder — power of cool 
to admitprisoner to liail before or after indict 
ment. J%e Territory of Florida v. MuUin, 21% 

A principal in a fie exeat bond in chancery, if 
common law» has no right to surrender his sure 
But the eight to surrender is ccmfioed by th 
Lesislature of the State of New York of th 
13tn May, 1845, not only as to ne exeat 
given before^ but also as to those given q/ler th 
passage of the act. 

The act of the 13th Hay, 1845, conferred upon t 
principal in such a bond all the power whick' 
special bail, or bail to the action had at conuMal 
law in civil suits. I 

Such a surrender is not void, because the bail bf i 
false promises induced their principal to coiia' 
within the State. As between creditor and debm 
in a civil action, the debtor, if arrestfsd, will OBt 
be discharged unless he is brought within tb 
State by compulsory means. i 

According to tne law of the State of New Yctk, | 
bail may follow their principal into another Stite 
and there seize him. The jurisdiction of tbr 
court, in no way, controls the authority of tk 
bail, hi re Wolfe, 38 i 

HUSBAND AND WIFE, 

The mere fact of marriage does not absolutely veal 
in the husband the right to choses in action b«> 
longing to the wife. Hart v. Steventf X[ 

A woman, to whom a promissory note had beer, i 
given for a debt due to her, married with A. fi '. ' 
he often received interest during her life, ha 
there was nothing to show in what character be 
received it, nor that he had declared any intn- 
tion, or done any act expressly for the purpo^r 
of reducing the note into possession. Tlie wif* 
died — the son took out letters of administnticin 
to her estate, and then brou|rht an action on the 
note. Held, that the husband was a competent 
witness in this action. t6. 

INFANCY. 

Where an infant avoids an executory contract, he 
only cancels his obligation to perform it ; but he 
does not acquire the Hght to recover hack what 
he has paid, or for services which he had reo- 
dered under the agreement while it remained ia 
force. Aldrieh, an truant, by Dyer, hi» nezt 
friend, v. AbrahamM, 126 

Copartnership — ^privileges and liabilities of f nfastr. 
Kitehen v. Lee, l&i 

INJUNCTION. 

The court will not grant an injunction to prereat 
the commission of a triespass, except under Tcry 
peculiar circumstances. Nor is it authorized to 
interfere by injunction to prevent the mere com- 
mission of a crime. Van Benaoelaer v. Gris- 
trold and an'r, 9^ 

A preliminary injunctinn will not be granted tc 
restrain a person from occupying a lot adjoininf 
a dwelling house to be used as a coal yard, tinlcsii 
the complainant establish by a suit at law thai 
the deposit of coal upon the myoiniog premises 
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Is a MlMftaiitial ittdcoataBiniv 1^(017 to MQh 
premises. RuBsell y. Popham^ 372 

A coal yard is not jtmui /acta a nuitanee though 
it may ba so used as to make it noxious to the 
public. .„ «*• 

When exceptions for impertinence will prevent 
the dissolution of an injunction. Jeweii v. Bei- 
den et al, 374 

A court of equity will grant an injunction to stay 
proceedings at law for setting aside a jodgment, 
if a good equitable charge have been created* and 
the judgment is founded upon such charge, al- 
though the warrant of attorney upon which the 
judgment was signed may have been set aside for 
irregularity. An&nymom^ 387 

JUSTICES' COURTS. 

The Court of Common Pleas is clothed with the 
same jurisdiction over errors in fact arising out 
of proceedings in Justices* Courts, which prior 
to the Revised Statutes was hiflged in the Su- 
preme Court JlxUU V. Parln^U 289 

LANDLORD AND TENANT. 

A tenancy from year to year, so long as both parties 
please, is determinable at the end of the first 
year, unless, in the creation of the tenancy, the 
parties introduce provisions showing that they 
contemplated a tenancy for two years, at least. 

Where, therefore, after the expiration of a term at 
Lidy day, 184*2, the tenant held over without 
any express agreement, and paid the usual rent 
at Midsummer, 1842. Heldt that tiie tenancy 
thereby created was determined by a notice to 
quit at Lady day, 1843. Doe d. dark v. 8mar- 
ridge, 393 

The following notice to quit was served on a tenant : 
*' I do hereby as attorney and agent for and on 
behalf of the corporation of R., give you notice 
to auit the dwelling house, &c., on the 13th day 
of May next, or upon such other day or time as 
the current year for which you now hold the 
same will expire. Dated the 21st October, 
1842." (Signed) •« B. S." 

The rent was nue at Martinmas and May day. 
Heid^ that the notice applied to the year 1842, 
and therefore was not good. 

QuBRE. — ^Whether a ratification of the notice by 
the corpocption of R. before the day of the demise 
laid in the declaration would be iHifficient. Doe 
d. tkb MMfor Bfc. of Richmond v. MorpheU, 408 

LIEN. 

Lien of material men for repairs and supplies fur- 
nished for vessel. Daoi$ v. CWd et ai. 147 

By the commencement of a suit in chancery by a 
iud^ent creditor, whose execution at law has 
been returned unsatisfied, he acauires an equita- 
ble lien upon the things in action of the judg- 
ment debtor. 

Where the debtor was declared a bankrupt under 
the act of Congress of 1841, upon petition filed 
after the commencement of sucti a creditor's suit : 
held, that the assi<<nee in bankruptcy, irrespect- 
ire of the proviso in the second section of the 
Bankrupt act, took the debtor's thinsjs in action, 
subject to the creditor's lien acquired by the suit 
Held fiirtber* that the right of the creditof^ in 



ft Itflft or iMority 
the meaning of the proviso in the seeoiid 
of the act, uid is protected thereby. . z^ 

The fund in eontxovera^ ordered to be paid to the 
receiver in the creditor's suit in preference to 
the general aieignee. 

A few days befiore the pa«age of the Bankrupt 
law, D. executed an assignment to B. S.» who 
was a creditor of D., sued him at law, recovered 
a jndipnent and had an execution thereon re- 
turned unsatisfied. On the 23d September, 1842, 
he filed a Mil against D. and B. to set aside the 
assignment as fraudulent. The subpoena to ans- 
wer was served <m the same day. In January, 
1842, D. petitioned for a discharge under the 
bankrupt law, and he wte in due time declared 
to be a bankrupt The assignment was declared 
to be fraudulent as against creditors, in the suit 
commenced by S. Held^ that S. was entitled to 
the fiind fa»y force of the lien acquired by the 
creditor's suit, in preference to the general as- 
signee. 8torm and ^n v. WaddeU, ogieiai or 
general aseignee in bunkrtgftev-^De Kay V. 
the aame defendant, and 8. JurriheWf retfr, 
ire,. 367 

LIS PENDENS. 

Notice of lis pendens under the act of 1840— pay- 
ment of surplus purchase money to junior incum- 
brancer~*oarties. Burehard v. Philip ef «/, 35 

MARRIAGE SETTLEMENT. 

Limitation to wife for life — ^perpetuity — ^partition. 
Hardin v. Patteeon, 275, 400 

Where a husband had received the fortune of his 
wife and employed it in his trade, and then had 
become bankrupt, and a part was afterwards real- 
ized out of his assets. Held^ that the wife had 
an equity against the assignee, to have the whole 
of this fund settled upon her. Gardiner y, 
Mar$hall. 328 

MORTGAGE 

In a suit for the foreclosure of a mortgage, the de- 
fendant set up that the mortgage was given for 
the purchase money, that the lands were con- 
veyed to him without covenants, and that one 
claiming a paramount title had commenced an 
ejectment for the recovery of the lands which 
was in vigorous prosecution, ajid if successful 
would divest all the mortgagor's title, except a 
dower right ^he defendant entered into the 
possession of the lands at the time of his pur- 
chase, and had not been turned out or evict^L 

The defence was overruled, and a decree made for 
the sale of the lands, and against the morteaffor 
for the 'leficiency, in case the proceeds of tne 
sale were insufficient to pay his bond accompa- 
nyinsc the mortgage. Banh and o*ra, es^rn of 
McCarthy, v. tValker, 340 

A bill bv the mortgagee against the mortgagor, and 
the adverse claimant of the land, would be mul- 
tifarious, ik. 

Where the title to real estate fails, the purchaser 
has no remedy in equity to recover back the 
price, unless there was fraud or deceit in the 
sale. A. 

The only reopgniied ground of equitable inltr- 
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' fawnce to mvf tke <oIteetkm of th^ — ptid wa- f 
chase mmuiy, in the absence of fraud, is s fiultire | 
of the conaidention by reason of a defect of title {^ 
clearly established, and an eviction from the 
poswssion of the land. ib. 

These facts may be shown as a defence, when the 
eoUectioii is attempted in chancery, notwith- 
standing the deed eoolsins covenants of title, ib. 

NEXT FRIEND. 

The next friend of a sole infant plaintifT, after the 
infant had attained her malonty, took proceed- 
ings in the suit without the authority of the 
plaintiff, which were consequential on former 
proceedings. Beld, that the costs of the next 
friend of the latter proceedings ought not to l>e 
allowed. Brown v. fVeatherkead, 407 

NON RESIDENT DEBTOR, 

Where it appeared that a debtor was proceeded 
against on the 2l9t October, 1343, ana that he 
came to reside in the city of New York on the 
17th of October preceding, and had been out of 
the city since ; tnit had previously hired a house 
in the city and paid his rent in advance, and that 
on the 25th October following* his family had 
removed to such house. Held, that he was a 
resident of the State of New York on the 21st 
October. At re Jamea P. Crawft^dt 70 

PARTIES. 

Where a mort^e is assigned as a security for a 
loan, the assignor is a necessary party to a suit 
by the assignee, to foreclose the mortgage. Suit 
permitted to stand over at the hearing, to make 
the assignor a party on terms. Untile v. Van 
Bytk, 120 

PARTNERSHIP. 

Where an insolvent member of a copartnership 
assigned his individual property to his copartner, 
and directed a large debt of the firm to be first 
paid out of the property to the exclusion of his 
individual creditor it was held, that the assign- 
ment was fraudulent and void as to the letter. 
Jaekacn v, Cornell and others, 89 

The possession of real estate assigned continuing in 
the assignor, held to be evidence of fraud. ib. 

Semble. — That a copartner cannot make a general 
assignment of his separate prqperty, giving the 
preference to the creaitors oi the firm, to the ex- 
clusion of his own ; and that a like assi^ment 
by the copartnership, preferrina the creditors of 
the individual copartners to those of the firm, 
would be invilid. ib. 

PTAENT. 

Patent right— assignment of patent construction of 
agreement— injunction. JSmutrong v. ManUn- 
beck and Comttoek, 43 



PLEADING (COMMON LAW.) 

A plea of nil debet to an action ok debt on 
judgment of a domestia court of r«cord is 1 



the 



If Hie ddendnt mean to deny the ezIsleDce of 
the judgment, he should plead nul tiel record 
Saekett ▼. Andron, 1 1 

In pleading a bankrupt discharge, a general aver- 
ment that the court by which it was granted had 
jurisdiction will not answer ; the facts necessary 
to confer jurisdiction must be set forth. ib. 

Where the plea alledged, among other things, that 
the defendant presented a petition for his dis- 
charge, kjc., signed by him, and duly verified by 
such affidavits, schedules and other neceasanr and 
proper papen as are required by the bankrupt 
set. Held, not sufficient to show that the pro- 
ceedings were regularly commenced, but that 
the plea should have stated what papers in par- 
ticular were presented. ib. 

The plea should be so framed as to ahow that the 
discharge was granted by the cotirf , not by the 
judge. ib. 

To a declaration on a judgment the defendant 
pleaded a bankrupt discharge obtained on his 
own voluntary application, but omitted to aver 
that the debt due the plaintiff toos pra^e^Ale 
tender the bankrupt act. Held, that the plea 
was therefore bad. ib. 

Such plea is bad, moreover, if it omit to aver that 
the plaintiff's debt was not created in come- 
guenee nfthe drfaleation of the drfendani as a 
public officer t or ufhUe acting in a Judidanf 
capacity* ib. 

To a declaration in an action on a bond co&tainii^ 
two counts, the first on a money bond without 
setting forth the condition, and the second set- 
ting forth the condition, the defendant pleaded 
nil debet to both counts. Held, ss to the first 
count, that the plea was bad, that it should have 
been non eat factum ; but as to the second count, 
nil debet was a good plea. Jenkim v. Siephem. 

37 

On a general demurrer to several pleas, if either 
plea is good the defendant is entitled to judg- 
ment d. 

In an action on (he case for seduction, the plea of 
not guilty only puts in issue the wronffful act, 
And does not put in issue the fact of the daqghter 
being servant to the plaintiff, under the new 
rules of ploadiog in England. Tmrentc ▼. Gib- 
bona, 09 

Tn alledging an attachment of property, in a repli- 
cation to a plea of discharge in Dankmptcy, it is 
not nocesssry to set forth the delivery of the 
summons ; and if it be alledged that a summons 
was delivered on a day before the writ sued out, 
it may be rejected as repugnant and surplusage. 
KUteridge v. JS^merssft. 166 

The delivery of the summons, in the service of a 
writ of attachment, is not a part of the attach- 
ment itself, which is to be made before the sum- 
mons is delivertd. The delivery of the summons 
is necessary to complete the service of the writ, 
and to require tlie defendant to answer to the 
action. ^' 

PLEADING (EQUITY.) 

Where a bill for a divorce charged the defendant 
with having committed adultery, and also with 
various acts of unkindness and cruel treatment, 
but contained no prayer for relief by a senaration 
from bed and board on account of such cruel 
treatment, bvt msrelj Um usual priy^r for ^ <U** 
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wlatioa of the neraige tie» ^tc, ind that th« 

complainant might have such fwiktr and ofAer 
relief aa to the court might seem meet. Such 
bill Ntas held not to be multifarious* that under 
such prayer, if the complainant failed in obtain* 
ing a decree for adultery, her bill must be dis« 
n:ri4sed. IBtath v. Beach, « 202 

In a suit by one trustee against another for m^ing 
good a portion of the trust funds alledged to have 
been improperly disposed of, it id not necessary 
to make all the ee9Hti que trust parties, although 
it may be necessary to take accounts relating to 
the estate of a deceased accounting party, and a 
reference to the master may be ordered for that 
purpose. Oitrdon v. Lowe, 3*27 

Nor is it necessary, in snch a suit, to bring before 
the court the personal representative of a de- 
ceased trustee, if it appears by the pleadingv that 
snch deceased trustee had accounted for all the 
trust funds that came to his hands. ib, 

B.» the drawer of a bill of exchange, indorsed the 
bill over for value to C, who soon after it became 
^ due, received the money through B., as the agent 

of the acceptor. C. then, for a nominal consid- 
eration, indorsed the bill over to D., who com- 
menced an« action thereon against the acceptor. 
The acceptor then filed his bill against C. and 
D. for an injunction, and to have the bill de- 
livered un to be cancelled : Held upon the de- 
murrer, that B., the drawer, was not a necessary 
party to the record. Earle v. Holt, 388 

POST OFFICE LAWS. 

A person sending letters by a nassenger in a rail- 
road car over % post n>ad« without the knowledge 
and affaiost the consent of the owners of the car 
and their agents, is not subject to the penalty 
imposed by the Unh section of the act of Gon- 
V » gross, ch. 275. The UuUed States v. Pome- 
ray^ 143 

PRACTICE (EQUITY.) 

Where money has been brought into court in a suit 
which was subsequently compromised, the court 
refused to make any other order respecting it 
than that it should be repaid to the party who 
brought it. Wilkmsr, Wood, 113 

PRINCIPAL AND AGENT. 

Principal and agent— condition — ^multifariousness. 

T^e Auditor (General, State Treasurer, Sfc,, v. 

State Sank of Michigan et dl, 46 

vr- Interpretation of letters of instruction from princi- 
L^3 pals to their agents — confirmation of acts of 
•cji agentS'-acquiescence. Mussel et al v. Wetmore, 
I 3 suroioor,fye. 318 

'f*''- ' PROMISSORY NOTE. 

The service of notice of dbhonor of a promissory 
note, to charge an endorser, bv leaving it at the 
post o^ce where the demand is made, iji only 
(^^ good where the notice is to be transmitted by 
^ )^( mail from the place where it was deposited to 
(rf.31 some other post office Whiting v. Burt, 33 
,Kp>s An unqualified promise of payment made by an 
ik\ f endorser afler a note becomes due, furnishes pre- 
„irii 8an\ptive evidence that he has boen duly chaxged 



so for as rriates to Mtioe ; but where it affirma- 
tively appears that notice was not duly given, 
the premuntion is at an end. ib. 

Where the plaintiff claimed to haVe acquired pro- 
perty in a promissory note by delivery from J. 
H., the widow of the payee, to whom the plain- 
tiff alledged it had been pass^d by delivery from 
the payee as a donatio mortis causa; and on the 
trial A is question was submitted to the jury. 
Held, that no notice could be taken of it by the 
court on bill of exceptions. Meuir v. Hinman, 

Of 

Where a gift donatio mortis causa is proved, tht^ 
question whether the testator revoked it is not 
evidence for the consideration of a jury. ib. 

Notice of endorsement of promissoiy note, if sent by 
mail, must be directed to the post office, wheits 
the endorser usually receives his letters, or 
nearest to his residence. Tayhnr ea^r v. Union 
Bank of Florida, 73 

The proof by plaintiff of receipt of notice when de- 
parUdfrom, must be full and satisfactory. t&. 

A witness testifying that his invariable practice 
was to comply with certain requests, and that he 
** believes** he did, but has no recollectkm of 
any instance in which he did so : nor any recol- 
lection of his doin^; so in the instances important 
in the case in which he is called to testify ; is 
not sufficient to warrant the inference that he 
did comply with^such requests. ib. 

What is due diligence and sufficient notice arc 
questions of law, ib. 

An instrument promising to pay a certain sum of 
money in a year from the aate, payable to J. B. 
or bearer, for the hire of a servant for the year 
to elapse before the note is due, is negotiable. 
The City of Tallahassee v. JVewby, 1 10 

If pavable to bearer, it is transferable by deliveiy, 
and may be recovered under the money counts, tfr.. 

Where a party is a bona fide holder of a promissoiy* 
note, it may be endorsed to him after suit brought 
— and such endorsement will relate back to tne 
time of delivery. Call and o'rs v. Jeter, 135 

Where there was a special endorsement on a note, 
and it appeared that the endorser was a mere 
agent : Held, that the specie^ endorsement writ- 
ten over the endorser's name» might be stricken 
out Carmack, J., dissenting, ib. 

RAILRO.\D SHARED. 

A Railroad company issued certain new shares, and 
gave the proprietors of the old shares the option 
of taking the new ones, without expressly fixii^ 
the time within which the application was to be 
made : btit they directed that all shares not ap- 
propriated, should i>e allotted to such proprietors 
as should apply for shares before a certam day. 
Held, that the n^hi of taking tho shares deter- 
mined on that day, allhou'^h, in consequence, a 
proprietor mif^ht be excluded from the possibil- 
ity of exercising it. Pearson v, Lonaon and 
Birmingham Bailroad Co., 29S 

RECEIVER. 

Where a receiver, in discharge of his trusts com- 
menced a suit against A. B., and employed the 
solicitor of one of the parties to the original suit. 
Held, that A. B , boiiig a sti^anger to tlw original 
suit, bad no right to object tberetok Warren, 
ret^r, V. Sprague,^ 1Q2 
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DIGB8T OF OASES. 



(REKKRfiNCB. 

Whit MMler^t KeMut as to ■iirplitf moneyt, should 
eOBtdiL iVMiMifi T. Van Ccii, 1(52 

REVISED STATUTES. 

Altnration of the reviMd statutes with reference to 
the Mde of goods for fifty dollars or more. Vagi- 
pel y. WooduHird, 130 

CDuatroction of the Revised Statutes relative to 
oompelUng support of poor peraoos. AnonV' 
35l 



S£AMAN*S WAGES. 

Extiiigaishnient of claims for, and of lien on ship 
hj acceptance of promissoiy note from owners, 
f%eBiiMyandBhoda^\ 215 

SEPARATE ESTATES OF MARRIED 
WOMEN. 

Clanse against anticipation -* opinions of Lords 
Campbell, Broucham and Cottenham, delivered 
in the House of Lords, on a Scotch appeaL 300 

SLANDER. 

Where A. originates slanderous expressions con- 
cerning B., and when asked by B. if be had 
made use of such slanderous expressions, repeats 
them, the repetition of such slander, in refuy to 
ooestions put hy B., does nut render it a privi- 
lodged cnmmunicatinn ; and in an action for 
slander of worda so spoken, the plaintiff is not 
called upon to prove express malice. ChriMth v. 

SPECIFIC PERFORMANCE. 

idpecifie performance— resulting trust. Harder v. 
Harder, 122 

SURROGATE. 

Mode of aeoounting by executors or administrators 
before surrogate. Guild earV v. Peek and ii^r$^ 

273 

TRADE MARKS. 

No person has a right to use the names, marks, 
letters, or other symbols, which another has got 
up or been accustomed to use, in his manufac* 
tures or busineM. 

E<^ty will restrain such deceptive and fraudulent 
use of trade marks, by injunction, and will de- 
cree an account for damages. 

The alienage of the person whose trade marks are 
simulated, and his residence in a foreign country, 
do not aficct his right to their exclusive use, 
when he has introduced them here. 

Nor is it any answer to the suit, that the simulated 
article is equal in quality to the genuine manu- 
fhcture. 

A oommtMion merchant who sold the spurious 
article, knowins its fidsity, was subjectea to the 
coots of a miit inotitutod by the genuine manu- 
fiaeturer lo restrain its Airther sale. CaaU v. 
Shq^ardarndtTrt, 404 



TREATY. 



Evidence 



le neceasaty to justify the deliveiy «p of a 

pnooner charged with having forged an aocmt- 

in Endand, under the provisioBs ef ma 



trsety between the United iStates and Great 
Britain, eommonly called the Aabbuiton TreaQr. 
The VnUed Statee v. Warr, 346 

.TRESPASS. 

In an action of trespass against justices, where they 
justified the imprisonment of a plaintiff under a 
conviction which stated, in the words of the stat- 
ute, that he by niglit unlawfully did enter certaia 
land, with a net, for the purpose of taking game, 
4ec., and the plea alled^ that he did by night 
enter the land for the purpose of takinc game by 
night in the said land ; the plea waa held b«l, 
becauae the conviction did not alledgo that the 
plaintiff was by night in certain land for the 
purpose of taking g^e by night in the said land, 
although the conviction followed the words d 
the statute. 

Where an act is made punisoable bv summary co&. 
victioD, which act may be lawfiiT if done ooder 
certain circumstances, such circumstances aheuld 
be negatived in the conviction. JFleteher t. Cai- 
thorp and an'r, 393 

The legal interest in chattels real* seized and arid 
under a fieri faeiae, is not vested in the aherifi*, 
in the interval between the seizure and comfde- 
tion of the sale to a purchaaer. 

Where, after seizure and sale bv auctioB of cfaattelj 
real, under a fieri /aeiae, tne efaeriff mnained 
in poosesston an unmasonable time for the further 
execution of the writ. Held, that the oxecutico 
debtor roiglit maintain Irespaos against him. 
Pla^ffair v. JUvsgwoe, 4101 

TRUST. 

Resulting trust — specific performance. Harder v. 
Harder, 122 

TRUSTEE. 

A trustee will not be protected against loos arising 
from the depreciation of trust funds invested by 
him, unless he loans on real security or invests 
in some fund approved by the court. Aekennan 
V. EmoH and Sehryver, 337 

Where an executor invested the legacy of an in/ant 
eeeiui one truii, in stock of the Duchsos County 
Bank, he was held liable to pay the infant, qd 
her arriving at age, the amount of such legacy 
and interest. ib. 

• USURY. 

Though an agreement that interest shall be coa- 
aidercd principal, and draw interest, cannot be 
ottstained, jret such an agreement is not usurious 
so ss to avoid the security : neither is an agree- 
ment made when interest is actuaUy due to pay 
interest thereon, usurious. Thwnaend and e^n 
V. Commgf 05 

A oommerciu house in New York drew their bills 
of exchange on • — , a hmue in Lon- 

don, and oold them on a credit to the payees, 
bolbro aooeptaneo, fcr a prioe which wm S 1*3 



DIGEST OF CASES. 



421 



per cent beyond Hhe then eomnt'nice of ez- 
ehuige between New York and Lonaon. There 
WM no ^legation that it was a loan, or a cover 
for a loan. Held, that the tranaaction wae not 
nsoriona. Hnlfordy, Blatd^ard^ reerwet ^., 

311 
Vftriance— eale of foreign exchange, kc., Uf, 

VEISDOR AND PURCHASER. 

A condition in an agreement that time is to be the 

enence of the contract in reference to corenanti 

for payment of the purchase money, is waived 

^ by the acceptance of instalments, at subsequent 

periods. Hunter v. Daniel, 295 

* The Master of the Rolls refused to make an order 

^ for opening biddings, although the sum offered 

I by the proposed purchaser, was of an amount 

sufficient to satisfy the rule of the court where the 

property was of such a nature that the sale of it 

might be placed in jeopardy, should the contract 

founded upon the htgner bidding not Be com- 

plete<t. Wall4md v. Wallond, 306 

Variance— sale of foreign exchange. Halford v. 

BlateJ\ford, See Usury. 311 

WRIT. 

Defects in the service of a writ are cured by a 
general appearance and a plea to the merits. 
KUtredge v. Emerwny 166 

WARRANTY. 

On a sale of chattels, in order to constitute a war- 
ranty, it is not necessary that the word « war- 
rant** should be used ; but any words showing 
the intention of the vendor to warrant, are suffi- 
cient. MoBeB V. Mead, 60 

A warranty of fitness for the particular purpose for 



wbieh an article is sold, is not» in this State, 
implied. In tliis respect the New York anc 
English rule, as now understood, seem to differ 

On a sale of provisions ab merehandiae, a warranty 
that they are good and wholesome, is not implied 
This principle applies only to provisions sold foi 
domestit use. tft 

WILL 

A gift of *' cash, or moneys," so called,* held no 
to include promissory notes, long annuities, o1 
Columbian i>onds. Bealet v. Beales, U 

A ^ft to *< A. and his family,'* confined to childrei 
living at the date of the will. ib 

A., by his will, gave certain leasehold property U 
trustees upon trust, to apply the rents and profits 
in the first place, in payment of an annuity ol 
fifty pounds to his daughter-in-law, and to accu< 
mulate the surplus for the benefit of his thre< 
grand-daughters : Held, that the annunity wai 
not a charge upon a sum of money in the handi 
of the trustees which had been accumulated fron 
surplus rents, although the leased of the property 
had nearly expired, tno testator having e^resslj 
excluded any sale of the property, excepPin th< 
event of the death or second marriage of hii 
daughter-in-law. Darbon v. Sickcurds, 30( 

WRIT OF ENQUIRY. 

Although where the proceeding is in a suit requir 
ing special bail, a writ of enquiry cannot be ex' 
ecuted without a rule therefor; yet where th< 
plaintiff obtains a judgment on demurrer, he maj 
execute a writ of enquiry without a rule. East' 
gate V. Hunt, • 71 

The sheriff may adjourn the execution {ci th< 
writ tft 
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